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` PRINCIPLES OF PROPERTY RIGHTS AND SOCIAL STRUCTURE 
OF STATES AMONG THE VARIOUS NATIONS OF THE WORLD 


® + 
By 
© V. G. Ramacuanpran (New Delhi). 


We may study the salient features of the freedom of property in America and 


.England, We attempt to describe a pen-picture of two opposite ideals of social 
_ structure expounded by two great men of the world, Mr. H. G. Wells and Mr. Stalin. 


In the famous Stalin-Wells talk‘ it is reported that the great English thinker 


‘characterised the economic reconstruction of America thus :—“ what is taking place 


in the United States is a profound re-organisation, the creation of planned that is 
socialist economy. Ifa country as a whole adopts the principles of planned eco- 
nomy, if the Government’ gradually step by step begins consistently to apply this 
principle, the financial oligarchy will at last be abolished and socialism, in the Anglo 
Saxon meaning of the word will be brought about, The idea of Roosevelts’ ‘New 
deal’ is most powerful and in my opinion they are socialist ideas. Instead of stres- 
sing the antoganism between the two words (rich and poor) we should strive to 
establish a common tongue for the constructive forces...... organization and the 
regulation of individual action have become mechanical necessity irrespective of social 
theories. Ifwe begin with State control of Banks and then follow with the Contrdl 
of heavy industries, of industry in general, of commerce, etc., such an all embracing 
control will be equivalent to the State ownership of all branches of national economy. 


“This will be a process of socialisation—This will be the process of nationalization. 


Socialism and individualism are not opposites like black and whites There are 
many intermediate stages between them. The introduction of planned economy 
depends fo a large degree upon the organised economy upon the skilled technical 
intelligentia who step by step can be converted to the socialist principles of organi- 
zation. Without organization the socialist idea is a mere idea.......I watch 
Communist propaganda in the West and it seems to me that in modern conditions 
this propaganda is very old fashioned, because it is insurrectionary propaganda. 
Propaganda in favour of the violent overthrow of the social system was all very 
well when it was directed against tyranny. But with modern conditions when 
the system is collapsing any law, stress should be laid on inefficiency, incomper 
tence on productiveness and not on an insurrection. The Communist propaganda 
in the West is a nuisance to constructive minded people...... First I am for order ; 
second I attack the presént system so far as it cannot assuye order ; third I think 
that class war propaganda may detach from socialism just Eee educated people 


whom socialism needs ”. 





„it. “Stalin Wells Talk, Vora & Co., Publishers, Bombay, , Me ge 
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We have presented MP H. G. Wells ‘views as it represents the Democratic 
‘Socialist structure. As against this there: is, the Commynist view posited by 
Mr. Stalin who in his conversation with Mr. H. G. Wells said : . 


“The United States is pursuing a different aim from that which we are pur- 
suing in the U. S. S. R. The aim which the Americans are pursuing arose out of 
the economic troubles out of the economic crisis. The Americans want to rid them- 
selves of the crisis on the basis of private capitalist activity without changing the ` 
economic basis. They are tryirig to reduce to a minimum the ruin the losses caused. 
by the existing economic¢-system.,....:...They are-preserving the economic system 
which must inevitably lead and cannot but lead, not of the reorganization of society, 
not of abolishing the old social. system, which gives rise to anarchy and crisis but 
of restricting certain of its excess. Thus there is no attempt at planned economy. 


» Planned economy tries to abolish unemployment...... Surely no capitalist would 


ever agree to the complete abolition of the unemployed the purpose of which is‘ to 


‘bring pressure on’ the labour market to ensure a supply of cheap labour..... .with- 


out abolishing the principle of private property in the means of production it: is 
impossible to create planned-economy theoretically, of course, the possibility . of 
marching gradually step by step-under the conditions of capitalism towards the goal - 
which you call socialism, is not precluded. But what will this $ socialism’ be? 
At best, bridling to the same extent the most unbridled of individual representations 
of capitalist profit, some increase in the application of the principle of regulation’ 
in national economy...... The capitalist State does not deal much with economy 
in the strict sense of the word'; ‘the lattér is not in the hands of the State. On the 
contrary the State is in’ the hands of capitalist economy......:socialism cannot 


- abstract itself-from individual interésts.....It-is difficult to conciliate between in- 


class -agreed to give way to, the working class. But the experience of history speaks - 


‘against such an assumption. _—_., eo 


- © As you see thé Communists 'regard the substitution of one social system for * 
another, not simply as a spontaneous and peaceful process, but as a complicated 
‘long arid violent process. Communists cannot ignore facts and history”. . 

Jes oe RUSSIA | | e EAN 
e-r These two opposite deals of Mr. H. G; Wells and Mf. Staliri have a direct 
bearing’ on the concépt of property rights in their ‘réspective spheres. A study of 
Karl Marx ‘Capital’ and the Communist Manifesto of 1848 would “attribute all the 
evils of society to'a never ending conflict of'class warfare which can end only by 
‘the destruction of middle ‘class who are in control of all power of wealth in the form 
of industwy or land. and the solution of the problem lies in the distribution of the - 
means of production to all”. ‘We may refer to Articles 1 to 12 of the Soviet Consti- 
tution which only adumbrate 4 schemie. of:private property on. the fruits of personal 
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labour and socialist ownership with the means of Rgoduction. The abolition of 
private ownership, the enunciation of to-operation and-collective farms as the means 
of production and state ownership %f all. industries and enterprises are the salient , 
features of the scheme. Though every household is given a share, in the collective 
farm, some provision is indeed made for private ownership of a small bit of land for 
each household. This and moveables are yet the vestiges left for private ownership 
and these are therefore capable of inheritance. The State national economic plan’, 
encourages greater production of veealth which thereby raises the standard of living 
for the working classes, improving their culture and defensive capacity. The motto 
in Article 12 is “ He who does not work, neither shall he eat”. This indicates funda- 
mental duties (to wit—work), the exercise of which is a condition precedent to the 
fundamental rights. of a human being to live and eat. The other motto arising out 
of Article 12 is ‘ From each according to his ability, to each according to his work.’ 
This again indicates that even in Soviet Russia private Property and individual 
gains by dint of hard work is not taboo. 


ITALY 


In fascist Italy social democracy arose as a remedy for economic ills conse- 
quent on the ggeat War of 1914." The Fascist Party of Mussolini and the national 
party were amalgamated in 1923 when the Fascist State came to power and the’ 
ideal of the co-operative State was‘evolved. The proudest boast of Fascism was 
described by Henry Russel Spencer! “as consisting in solving the worldwide 
puzzle of how capital and labour may be led out of the sterile, destructive struggle” 
for mastery at the nation’s expense and converted to methods of social integratioxi' 
and to orderly working side by side in the nation’s economic interest. The State 
without itself engaging in socialist production or distribution, is to secure social 
justice by authoritatively apportioning productive tasks and secure thereby the 
appropriate distributive rewards that automatically result.” 


‘ The Constitution of Italy speaks of fundamental rights and duties of citizensé. 
Article-24 enjoins that all are equal before the Law, all should contribute towards 
the State and in proportion to their possession. There is also the guarantee of 
individual liberty as inviolable, though when public interest legally ascertained 
requires it, a person may be bound to give up in whole or in part, upon payment 
of a just indemnity i in accordance with law”. But all this was the liberty of the 
State than of the individual. - Mussolini’s fad of describing Liberty as the only 
freedom that can be seriously considered—the freedom of the State and of the 
individual within the State.” Thus though fascism does not restrict individual: 
freedom, it exterminates wholly his individuality. Mr. A. B. Ashow?® stated 
that the liberty of action for the fascist individual regardless of the stand of the- 
community is a logical impossibility from. collectivist point of view. -The 


judiciary were therefore looked upon as a mere branch of administration ' 


and not as an independent arm of Statė power as in Democratic countries: 
The entire concept is built on a ‘Fascist community interest. There was no 
department of Governmental activity. free from the influence of the doctrine 
“ that the individual is bound and restricted any. way .by virtue -of the fact 
that he is a collective : body’ on. behaviour, pattern required by the communal: 
interests” 7. Major; J., B. Barnes said ‘ Fascism defended and encouraged private 
property in the form of small. ownership as-it recognised by the institution of private 
property and as it also breeds the maximum of initiative and as possession of private 
property ts also an opportunity for the individual to acquire responsibility to society, 
The right to acquire property and transmit it are the corner stones of Fascist policy. 
This is said to taye eradicated capitalistic agriculture. 

I; Vide His Work ‘Government and Politics of Italy’. , at V : f 

2, See His Book ‘Fascist, His State and Mind’, pages 110 to 116. j ee! 


3, See ( 1958) 1 M.L.J. (Journal) oe 40 to 53, Article on Democratic Socialism’ and: is, 
impact on the Indjan Constitution by G, sera Ayyar, 





‘ 


æ manya Ayyar, 


} 


t 


"4 e MADRAS. LAW JOURNAL.’ [1959 


The German ideal was similar in pattern t Fascist Italy though the methods 
were different: The 1919 Constitution of the Tena Federation was based on 
liberty and justice “ intended to serve the cause of peace, domestic and international , 
and to promote social progress. Article 7 (12) and Article 7 (1 3) dealt with ` 
socialisation of national resources and of economic undertakings and the production 
distribution and regulation of prices of economic commodities under social manage- 
ment. Under Article 48 if the State fails to perform the duties imposed upon it by 
the Federal Constitution or the Federal law, the President of the Federation may 
enforce performance with the aid of armed forces ”1, The President in such a case 
may suspend for the time being the operation of fundamental rights: personal freedom 
(Art. 114), Residence (117), Secrecy of correspondence (118), Freedom of expres- 
sion (123), right'to assemble (123), freedom of Association (124) and right to pro- 
perty (113). The contents and limits of right to property are defined by laws. 
Expropriation is permissible only in public interest and so far as authorised by law. 
and is accompanied by adequate compensation unless a federal law determines; the 
constitution further says that property entails responsibilities. It should be put to 
such use as to promote at the same time the common good. Section 5; deals-with 
economic life. Organization of economic life is in accordance with the principle - 
of justice and aims at securing all conditions of existence worthy of human beings. - 
Within these limits the individual is to be secured the enjoyment of economic free- ` 
dom. Legal compulsion is admissible only so far as is necessary for a realization’ 
of threatened rights or to serve the overriding claims of the commonweal., Freedom - 
of trade and industry is guaranteed within the limits prescribed by Federal laws. 
Article 154 deals with the right of inheritance which is guaranteed but the Statė 
fixes the law for taking its share in the estate of the deceased person. Article 155 
relates to the distribution and use of jand which are to be under State supervision - 
with a view to the prevention of abuses and in order to secure for every German a 

~healthy dwelling and for all German families especially larger ones, according to 

the needs suitable homesteads and small holdings. .....Jand may be expropriated 
if required for houses, for settlement for bringing it under cultivation or encourage- 
ment of agriculture. Entails are to be ‘broken off. The cultivation and utilisation ` 
of the soil is a duty which a landlord owes to the community. The unearned 
increments in the value of the land is to be used for the benefit of the community, 
Article 156 regulates socialisation. The Federation may by law without prejudice 
to the claims of compensation and with a due observance of the rules governing 
appropriation—convert into social property such private economic undertakings as are 
suitable for socialisation. It may assign to itself or the States orto the local commit: ` 
tees, a share in the management of economic undertakings or of their continuation or 
otherwise secure for itself a decisive influence therein. Furthermore in case of urgent 
needs, the Federation may provide for the compulsory formation of self-governing 
syndicates out of economic undertakings and their combination with a view to their’ 
management on social lines. The motive being to secure the co- -operation of all pro- 
ductive sections of the community to ‘secure the participation of both employers 
and employees in the management and to regulate on principles of social economy 
the production, manufacture, distribution. uses and pricés, as well as import and 
export of economic commodities. Upon their demand, co-operative industrial and: 
trading societies and their Unions are tó be iricorporated into the socialised"economic’ 
system due regard being had to their constitution and their secular character t: 


‘The German system had to go through changes by the growth of the National 
Socialist Party led by Herr Hitler in 1923. Hitler’s Mein Kemp speaks ofthe great: 
necessity of a strong middle class in its programme of Nationalist Socialist party 
in the Third Reich. Before the advent of the’ Nazis the collective economic 
organizations was mainly intended to be for protecting individual rights and interest. 
“Trusts abounded in industries and the German trade Associations enjoyed great 
— 


1, See t1953) 7 MIJ: (Journal) page 40, Article’ on ee eerie by Ç. S. SON 
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powers... ....: nearly gò per’ cent. of trade aind’co: 
tive agreement between Industrial Unions and representative bodies. of employer 
and not between individuals and tinions. The Nazis before they came to power 


established ‘plant cells’ in’ almost every organisation of Governmental activity. 


The cells are units under which certain trusted individuals in each organisation 
were entrusted with effective power to’ control and regulate organization. After 
the Nazis took charge of the Government these cells were organised into ‘‘ Nation- 
alist Socialist planned self-organisation.. . ^. The Reich Chamber of Economics 
was constituted as the head of the commercial organization under the Minister 
of Economics with thirteen main divisions and two separate divisions supervised 
by the Chamber of Commerce and in 1936 the Labour Front incorporated the 
Reich Chamber of Economics as its Economics Department. Thus the whole 
Government industries came under the direct coal of the Reich ” 1. 


The German scheme in essence as in Article I and II of the law for the organi- 
zation of National Labour!:— © ` 


In a business enterprice the owner as leader and the employees as’ 
fillowers shall work together to further the purposes of the enterprise and for 
the common good of the Nation and of the State. ; 


` (2) As between the leader of the enterprise and the followers the leaders may 
call for decisions concerning the enterprise. | He is to take care of the welfare of the 


followers. The followers are to keep faith with him ina spirit of solidarity in a com-" 


mon enterprice. 


In Germany, the method of approach i in farm policy was similar to colour’ 
front in business. An institution called the ‘Reichsnahrshand an agriclutural ’ 
organisation corporation was formed, whose purpose was to cement a perpetual 
bond between the soil and the peasant. By introducing a farm inheritance law,. 
the Entailed Farms Law of 1933 which was intended to preserve the farms of 
German agriculture in blocks of small and medium sized holdings. The policies 


and purposes, to be adopted in the matter, were left to experts in the organisation‘ 
and in the Governmental agencies controlling them. The farming class is treated . 


with great favour by Germany and given personal protection. In this connection. 
it may be mentioned that Hindu joint family system is. an ancient device for 
preservation of small holdings without danger of fragmentization” under . cover of 
religious doctrine of survivership and inheritance. 


The German Basic Law for the Federal Republic of 1949 and for the German, i 


Democratic Republic guarantees private ownership limited by the requirement 
of public needs. Compensation is allowed in cases of expropriation. 


We invite readers to the relevant provisions of the Constitution of Ireland,, 
Czechoslovakia, Hungary, Costa Rica, Rumania, etc., in respect of the Right to own 
property. . We da not herein enter into a detailed discussion thereof for the present, 


SOCIALIST DOCTRINE 


idiz has chosen a Socialist welfare State as ‘its ideal than a Communist. 
For as Paul M. Sweazz states “That Socialism is only a dėvise or ‘doctrine whose 
aim is to save individuals from any of the difficulties ot hardships of the struggle 
for existence and the competition of life by the intervention of the State.” In all 
non-Communist States of the modern era the tendency is to adopt socialist doctrines 
and to shape: their social and economic ‘structure on that matter, at once Or 
gradually. There is also a definite world opinion that if a welfare’ state is not 
aimed or worked at, the alternative would be that conditions may be created to 
herald Communism. Democratic socialism in England has. Reen having. an impetus 
due to the activities of the society. State Soris, iw England is opposed to the 





1. See (1953) 1 M.L.J. (Journal). Laa 4 Article on "t Democratie ega r by c c. SA 
Subramanya Ayyar, . i 


nerce was regulated: by collec- . 
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"theory of regimentation of : tg individual. Only selected industries are nation ` 
alised for appropriate reasons, ¢.g., thé Railways Coal, Electricity; Iron, etc. There 
are’ different types of social insurance and poor I®ws: According to James Borar, 
‘Socialism is that theory which aims at securing by the action of the Central 
democratic authority a better distribution and in due subordination thereto, a 
better production of wealth than now peek, 


Devy Thompson? appears to be of the views that ‘the precise meaning of 
Economic Democracy is still a matter of profound dispute: among democrats. 
A few’laws stand out but as yet they form no, pattern. __It involves permanently 
such distribution of wealth as will present the’, present extremes of poverty and 
wealth, the prevention of large scale unemployment and provide security without 
work, without exploitation of workers for the private fortunes of a few but its 
observance in agriculture is still a matter of controversy in England and France.’ 


Bertrand Russell? would tolerate small Capitalism as it must exist.and emulate 
by the side of Socialism in order to preserve democracy.. He along with G. K. 
Chesterton would incline to the view that ‘ Distribution’ of private property as 
a preserver of liberty and personal dignity which arises whenever a man owns a 
little bit of property and is himself an owner producer. Sir Staffgrd Cripps‘ of 
modern England states “ Civilization is faced today with the necessity of devising 
forms of Government which will weld into one composite whole, the efficiency of 
totalitarian control and planning in the economic field into the cultural and poli- 
tical freedom that democracy can alone provide. To stress the unessential liberties 
or to demand the continuance of privilege and license for a limited class in, society 
in nithe circumstances of today is to incite.the rapid destruction of Democracy:? 


The essential liberties include Freedom of speech and expression and economic 
liberty. Sir Stafford would add “Unemployment may be made a State responsibility 
and Employment Insurance and“Poor Law must be strengthened. Unemployment 
benefits, national health insurance, compulsory education, etc., are to be provided. 
by the State. Workmen’s combines should be organised ‘and regulated by proper 
safeguards. . . the House of Lords should be retained only for revisional legis- 
lation and not as a check on the power of Commons in initiating social legislation ” 
The need for a rational distribution of wealth, the need to preserve spiritual liberty 
and religious liberty are the twin aims of humanity, 


Pandit Jawaharlal Nehru, India’s foremost leader after the Gandhian epoch, in 
His Autobiagraphy (page 594) says {* A compromise based on social justice is what 
is now called Democfatic Socialism on a just balance between capital and labour, 
between wealth and poverty, a balance which the early constitution of 20th Century 
really aspired for but which in the result was upset by the development of 
dictatorship based on one party rule.” Again Shri Jawaharlal says adverting to 
Karl Marx’s doctrine (at page 591) “Marx may be wrong in some of his statements. 
But he seems to have possessed quite an extraordinary degree of insight into social 
phenomena and this insight was apparently due to the scientific method to be 
adopted: . . It is easy to point out that Marx ignored like the rise of revolu- 
tionary element in the middle class which is so notable today. But the whole-value 
of Marxism seems to lie in its absence of dogmatism, in its stress on ‘a certain 
outlook and mode of approach and its attitude ‘to-action.” 


The American reaction to socialistic impact was achieved through the Consti- 
tutional provision (roth Amendment), “ The enumeration in the Constitution 


. 








Encyclopedia Brittafica Thirteenth Edn. 

See His Book ‘O e Democratic ideal’. 
“*Brigciples of reconstriction’. page 137. z 
His Book ‘Democracy upto: ‘date’, ‘page 108. 

See Sir Alexander Mac Ven’s Book on ‘Towards Freedom’,. 
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of certain rights shall not be construed to deriy or disparage others retained by the 
people.” “This was considered wjde enough to’ empower legislative recognition of 
rights to work, to-proper wages, to be protécted from disease, the raising of the stand- 
dard of living by high level of industridlization,.etc. The socialistic concept of pro- 
perty was portrayed by Thomas Wilson}: “Thus Democratic Socialism does not 
demand expropriation but promises fair compensation. The private ownership 
and control of capital is one of fhe foundations of Democracy. If the ownership 
is found to be too much concentration steps should be taken to mitigate the evil 
and encourage the growth of-smaller properties. This may be done by taxation 
like death duties. Levelling down will help but there must be a building up from 
‘below and the latter is more important of the two methods ”. , : 


‘INDIA - oa 


_, -Talking of India the evolution coitied by the Constitution is ‘to secure social, 

- economic and political justice, with liberty of thought, expression, belief, faith and 
“worship, equality of status and opportunity, assuring the dignity of the individual 
and the unity of the nation. ees ; 


The Fundamental Rights chartered in, Articles 14 to 31 assures the citizen of 
equality before the laws, prohibition of discrimination, equality of opportunity in 
public employment, abolishes’ untouchability and titles, guarantees freedom of 
expression, movement, association, assembly, residence and the freedom to acquire, 
hold and dispose of property, freedom to practice any profession, occupation or 
business, freedom of personal liberty, limiting personal detention to certain cases, 
the freedom of religion, cultural and educational rights. There can be no depri- 
vation of personal liberty except by procedure established by law, nor can there 
be any acquisition of property without just compensation. The socialist concept 
of the future welfare State of India is further demarcated by the Directive Principles 
of State Policy set out in Articles 36 to 51. The State is directed to strive to pro- 
mote the welfare of the people by securing and protecting as effectively as it may a 
social order in which justice, social economic and political, shall inform all the insti- 
tutions of the national life. (Article 38). The State was further to secure (a) that 
the citizens men and women equally have the right to an aggregate means of lives 
lihood (b) that the ownership and control of the material resources of the com- 
munity are so distributed as best to subserve the common good. (c) that the opera- 
tion of the economic system does not result in the concentration of wealth and means 
of production to the common detriment (d) that there is equal work for both mên 
and women (e) that the health and strength of workers, men and women and the 
tender age of children are not abused and that citizens are not forced by economic 
necessity to enter avocations unsuited to their age or strength, (f) that childhood 
and youth are protected against exploitation and against moral and material 
abandonment. (Article 39) 


The other Articles vouchsafe under :— 
Article 40: Organization of village Panchayats. 


41.: Right to work, to education and public assistance in certain cases. ° 


42: Provision for just and humane conditions of work and maternity relief. 
43 : Living wage, etc., for workers, 

44: Uniform Civil Code. 

45 : Free and compulsory education for children. 


46: Promotion of educational and economic intedests of scheduled castes, 
scheduled tribes and other weaker sections. . i 





1. ‘Modern Capitalism and Economic Progress’, pages 4235182,- ne qi 03 aiy 
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° Article.47 ; Duty of State to @lise the level of nutrition and the standard of living 


‘and to improve pyblic health including total ‘prohibition. 
48 : Organisation of argriculturé and animal husbandry. 
49 : Protection of monuments and places and objects of national importance. 
Boe Separation of executive and judiciary. f 
51 : Promotion of international peace and security. 


Thus we see the Republican Democracy of Indiai is synthesis of principles Ailes 
from political democracies like America, England, France, Australia, Canada, - etc., 
as also from the economic or social Democracies like the 20th Century Germany and 
the latter Russian and Irish Constitutions. The imminant need of India is a planned 
economy.} An agricultural finance corporation to herald social, economic reform 
schemes, and the full implementation of the Five Year Plan now under operation in 
India, speeding up of industrialisation forging ahead compulsory education and land 
reforms. A compromise ‘is essential as between the interests of capital and labour, 
master and servant, rich and poor, landlord and tenant so as to harmonise conflicting 
interests so that each may be a partner in a joint enterprise and one may not be treat- 
ed as a mere instrument for the other. Society will also treat him not as a mere 
instrument. for its ends but as a living organism shaping and co-operating in the 
working of the machinery of Government. Thus, it will be seen that India does not 
aspire to be Socialist in outlook as is understood in Russia. It prefers to adopt in its 
stead a social pattern of outlook to bridge the gulf between conflicting interests. It 
believes on constructive reforms based on peaceful adjustment.” It abhors destructive 
socialism which tends to create a jar and probably a chasm ‘in society. ‘ 


+ 


r 


1. Vide Sir M. Visveswarayya?8 work on ‘Planned Economy of India’, 
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RETIREMENT. ‘OF THE ‘HON. MR. JUSTICE ANCHAPAKESA AYYAR: 


The Hom’ble Mr. Justice Panchapakesa Ayyar, LC. S., has retired Bom the Bench 
of the Madras High Court, which he occupied with honour and distinction for. nearly 
a.decade, It is difficult in certain circumstances to reconcile abstract rules with the, 
reality of a situation. No doubt there is a salient rule that ; Judges of the High Court 
have to retire on attaining a specified. age of superannuation: But in the, case of a, 
person like the Hon’ble Mr, Justice Panchapakesa Ayyar it is difficult to believe that: 
he has attained the age of retirement. With his faculties as sharp and as active as 
ever, a body as agile as his mind; a breadth of outlook 'and a freshness of approach 
to any debatable < question, he was his usual self on the afternoon of his last. day of 
work on the Bench. With his inimitable humour and ‘unostentatious: and unassum- 
ing manner he ‘took’ leave of the members of the Bar. -Looking back on the past 
decade it looked as though it made little difference in the attitude and temperament 
of the learned Judge whether he was assuming the cherished office of a Judge of of the 
High Court or he, was laying down the robes of that great office. 


‘As a Judge Mr. Justice Ayyar was not an addict to precedents: He made a fresh 
approach to’the solutiorf of each case, giving due respect to the established principles’ 
of law and prectdents. He never attempted to lay down a precedent for posterity. : 
Very intricate and sometimes involved arguments of -counsel, which they were’ 
themselyes finding difficult to apply’ or express, were either clarified or repelled by- 
a simple and: telling analogy. The reported decisions of His Lordship will-béar 
ample testimony to these qualities of his judicial pronouncements. - It was a liberal’ 
educations; and always entertaining, to spend a few hours everyday in his Court. 


t 


To- attempt. to give a complete pen picture of Mr. Justice Ayyar, as he was popu-. 
larly known among the wider and general public will be a difficult task. Mr. Justice 
Ayyar was essentially intellectual. A keen intellect and a versatile learning were his 
distinctive equipments. A voracious reader and a distinguished writer he. is well 
known by his.many books, He was equally at home in all functions, however 
varied in their content or’ objective ; ; be it a solemn official reception, a social’ 
meet, a philosophical conferetice, a youth, forum, a dance arangetral or a children’ s 
school. . His apt quotations, wit, and humour sometimes tinged with sarcasm, and’ 
his telling analogies always compelled attention. It is said that a resort to argiiment 
by -analogy only means thatthe original proposition has an inherent weakness. 
But with Mr. Justice Ayyar it was quite’ the reverse. Not only on public platforms 
but also on the Bench im his daily. work as a a Judge, he was is known för his brilliant’ 


flashes of analogies. met oo 


“Even as a District and Sessions Judge i in the mofussal centr es Mr. Justice. Ayyar, 
gave the benefit of his spare time to several Associations,, Clubs and Institutions. 
In the, City of Madras he ungrudgingly accepted the invitations of severàl institutions 
and gave them the pleasure, privilege and benefit of his wisdom. Practitioners 
will feel for,a long. time to come that they are missing something in the Courts,’ 
and will feel deprived of the pleasure of listening to the lively observations’ of His 
Lordship. ‘But with his undiminished. energy and enthusiasm, we are sure that act’ 
only, lawyers, but. the public of Madras and people in other parts of the’ country” 
as well, will have. more Reamer, occasions to listen to Mr. Justice Ayer s on, different’ 


forums, p ; eA tite 


- We wish:to.add our konble tribute to the. learned Judge. who.i is feticing after. 
an illustrious career in official service. His life and habits are a practical demonstra- 


tion that simple living and high. thinking is possible even in the present ‘day complex! . 


society, with its several attractions. and -distractions. .Mr.. ' Ayyar. has. great faith, 
in.God and reverence for-the- wisdom of our ancients. : aes 


We: wish him TE \and happy “years | to’ pursue: mh = many and: 4 varied: 
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Re L’S FAREWELL ADDRESS. . 

Tradlove gl witk an appreciative audience on the afternoon of 
23rd January, 1980, when the Advocate-General, Madras, Sri V.K. Tiruvenkatachari, 
bade farewell to the learned Judge. In offeriag his felicitations on behalf of the- 
Bar the Advocate-General made a „special reference to His Lordship’s philosophical 
approach to cases from the broad point of view of Justice. He said that the pro- 
ceedings in his Court were enlightened by quotations from literature and ancient 
texts. He said it was a pleasant experience to conduct’ cases before His Lordship 
and whichever way the decision went the cougsel on either side always: felt that 
he had the hearing and disposal in the way the-case was entitled to. 


' HIS LORDSHIP’S REPLY. 


‘In the course of-his reply, full of his usual humour, which provoked repeated 
laughter, among those assembled, His Lordship said : 


“ It would be very difficult for any Judge, however able he might be, to claim ` 
that he had always delivered a correct judgment. We can only make an approach 
to truth and there was one book more sacred to the judicial officers and lawyers than 
the Vedas, Quran or the Bible and that was the Indian Evidence Act. Nothing 
more was required ofa Judge than to record the evidence honestly.” His Lordship 
said that those who quarrelled with the Bar were invariably people from the Bar. 
and any Judge who quarrelled with the Bar was only half to blame, just as in a divorce 
case the parties to the dispute-were each one-third to blame and the interested parties 
around them to blame for the balance. Mr. Justice Ayyar said that the Madras High 
Court was adorned by eminent people in the past and the Madras High Court 
was respected not only.in India but even in England. Further this part of the 
country had the.unrivalled reputation of the standard ofj justice meted out by kings 
like Nedunchezhian and Manuneedhi Cholan. The wheels of time had never stood 
still and he had often been impelled: to quote from ancient texts like Arthasastra. 


Mr. Justice Ayyar said that the British had left behind three good things: the 
English language, the system of justice and the spirit of democracy. He said that 
it would be a tragedy if the English language was to be given up. His Lordship 
continuing, said that the three qualifications of a Judge were that a Judge should 
write his-own judgment uninfluenced’ by others, that he should be like wax in a 
mould and that he should develop a detachment and deliver judgment irrespective 
of what might happen to it on appeal; Ifthese were complied with every aspect 
of human activity could be carried on with law. He said : “ Our Courts are not 
Courts of justice but Courts of law and in any system of justice, however, perfect 
there will be a residium of injustice.” 


e Referring to the proposals to substitute Panchayat Courts for High Courts and 
Supreme Court, Mr. Justice Ayyar felt that such’ a course would bring about chaos, 
confusion and increase of injustice: 

His Lordship stated that he had throughout followed the system advocated by 
our ancient law ‘the Upanishadic system’, and did not look with favour on the 
practice’ of often depending on precedents. 

Suggesting some reforms His Lordship favoured the setting up of a Directorate 
of Public Prosecution with independent powers to prosecute offenders; no post which 
required any legal knowledge should’ be manned by anybody without a legal degree, 
appointment of women advocates to at least some judicial posts; reduction of Court- 
fées and the institution of the system of legal aid for the poor; setting up of open 
jails to house criminals and allowing them to live with their families and children; 
an All-India Bar and-an All-India cadre of High Court Judges; appointment of offi- 
cers on administrative side with legal qualifications to a few posts on the Bench. 
His. ‘Lordship expressed the opinion that he was not wholly against capital punish- 
ment on principle. ` “There are.some who are born snakes and scorpions” he said. 

His Lordship also giggested that in order to make the juniors of the Bar earn 
decently, there shouldbe a. system of seniors and juniors compulsorily appearing for 
suits of over aspecifieG value; otherwise the major volume of work will be handled - 
only by ‘asmall section of the Bar. . 

Later in the evening His Lordship was entertained to Tea at a well-attended 
function, by the President and Members of the Advocates Association of. Madras. 
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Madras High Court will be losing the serviceés:of a. good Judge and. 


an. interesting personality. - Born in the closing year of the last century, 
and in circumstances none too affluent, his early years were years 
of hard work and toil. His academic career was brilliant and full 
of promise. After studyinge law in the Madras Law College for 
about a year he left for England to qualify for the Indian Civil 
Service. It is noteworthy that later on, while in service, he took 
the Bar Examination in England and became a Barrister-at-Law. 
And now, after a period of service for about 364 years and about 
10 of them as a Judge of the High Court, Mr. Aiyar has retired. 


Simple -in habits, gifted with a sense of humour, and a capacity 
for quick repartee Mr. Justice Aiyar was always-a=shrewd_ observer 
miént in ee was 
ee nett «History 
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were his early love and he continued bo 
votary. He took just pride in the & 


traditions and the rich heritage from thë 








Indians: He drew his inspiration from théft=d4e=Was a voracio 
reader and had a capacious mind. f ) t ) : > 
The concept of justice, fluctuates with ti nd “courtry, 


culture of the people, and the climate of public opinion. Justice in 
the abstract though regarded as an ideal value of the highest rank 
eludes definition and cannot be captured by any satisfying formula 
of words. That is the reason why a more practical concept—justice 
according to law—is adopted in the administration of justice by the 
Courts. Itis said that four things belong to a Judge, to hear courte- 
ously, to answer wisely, to consider soberly, and to decide impartially. 
While it is true that nothing ‘tries patience more than stupidity, 
nothing is more stupid than impatience. It is also. wise counsel ‘that 
Judges should be more advised than confident and that they should 
speak less and observe more. Diogenes once remarked: “We have 
two ears and only one tongue in order that we may hear more and 
speak less”. Mr. Justice Aiyar quotés in his book on the “Trial of 

Science for the Murder of Humanity” the lines: , 

_ “ There was an Old owl lived in an oak, 
And the more he saw the less he spoke. 

* - The less he spoke, the more ke heard, i y 
Why can’t we be like that'old bird?” > - |. Pl 
The members of the Bar had always the feeling that it- was 
pleasant to do their cases before Mr. Justice: Aiyar who gave them 
full and courteous -hearing and approached the cases from a broad 
and humane point of view. Hide-bound {echnicalities never 
impressed’ him. His attitude was sympathetic. Ve drew ‘freely on 
his founts of experience and knowledge not confined to the spegialised 

field .of the lawyer to. reinforce his conclusions on-matters of law. 
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Thus in Braithwaite vf Trustees, Port, Trust1, involving a question 
inter alia of damages for” an alleged infringement: of copyright in an 
original literary work, the learned Judge refers to the Chola King 
Raja Raja giving prizes to those who submitted plans for construc- 
ting the Brihadeeswara Temple at Tanjore and for fixing the ° 
cupola at the top, and to the Emperor Shah Jehan giving prizes 
to those including an Italian who provided plans for the con- 
struction of the Taj Mahal. In Ahmed Moideen Khan v. Inspector of 
“ D” Division?, the learned Judge quotes Poet Thompson’s line. 
“The ever-new weaveth the ever-old” in support of his view that 
all revolutions take the majority of the existing laws in building up 
new laws. Similarly in Kathaperumal v. Rajendran*, he quotes Kautilya 
for the view that any marriage approved: by the custom in a 
community and not injurious to others must be approved by the 
State. 
_ Many a crisp and trenchant observation may be come across 
in the judgments of the learned Judge. They are all ¢quotables’’. 
In C. N. Annadurai, In ret he observed: “The dance of liberty is 
possible only on the platform of law and order.” In Syed Sahib v. 
Angamuthu’, he said that legal fictions ‘‘are .. a kind of hidden soul 
in the law, making for progress.” i ' 

Mr. Justice Aiyar was deeply influenced by the principles for 
thé guidance of Judges found in the dharmasastras. He formulated 
those principles to be that the Judge should always write his own 
judgment, that the Judge’s opinion should be tentative, and that 
after delivering a judgment a Judge should be unattached to it. The 
underlying thought is that a Judge in rendering his judgment 
should not be influenced by any extraneous consideration, that his 
views should not be rigid but should be such as would make him 
receptive and not impervious to new aspects, and that he should have 
no personal interest in his judgment. These are high ideals and 
their practice always gives satisfaction. 

The learned Judge is quite an active and genial personality. 
He has always been a welcome speaker at meetings and he could 
talk with ease and fluency on any literary or cultural topic. He is 
‘a lover of the fine arts. He has written a large number of books on 
a variety of topics, historical novels, stories etc. Among his historical 
novels are Baladitya and Chanakya and Chandragupta. He has 
„also written on Bhasa. Possessing a repertoire of anecdotes and 
bon mots and a good knowledge of the Panchatantra and similar 
literature he could make his conversation as well as addresses 
enlivening, entertaining and instructive. . 
* Mr. Justice Aiyar with all his qualities and enthusiasm is bound _ 
to be of the greatest service to the public for many years to come. 
We wish him goog health and assure him of the great regard in 
which he is held Wy the members of the Bar and the public. 

e.. . —S. VENKATARAMAN. « 








1. (1956) 2 M.LJ. 486. 3 4. (1958) 2 M.L.J. 373: (1958) M.L.J. (Gr.) 
a. (1958) 2 M,L.J. 123. 802. 
3. (1958) 2 M.LJ. 183. 5. (1958) 1 MLL.J. 232. 
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THE INDIVIDUAL UNDER THE INDIAN CONSTITUTION* 
$ e 
By 


N. ARUNACHALAM, M.A., M.L., Advocate, Madras. ` \ 


The people of India have constituted India into a Sovereign Democratic 
Republic to secure to all its citizens Justice, Social, Economic and Political : Liberty 
of thought, expression, belief, faith and worship : Equality of status and of opportu- 
nity and to promote among all Fratermity assuring the dignity of the individual 
and the unity of the Nation. India is not a Sovereign Republic but a Sovereign 
Democratic. Republic with the objectives aforesaid. In the words of Patanjali 
Sastri, J., in A. K. Gopalan’s caset, there can be no doubt that the sovereign will of 
the. people as expressed in the Preamble is indicative of the adoption “of the 
democratic ideal which assures to the citizen the dignity of the individual and 
other cherished human values as a means to the full evolution and expression of 
personality....... Pe i 


INDIA Is NOT A POLICE STATE. 


While the framers of the Constitution were keen on securing the place of the 
individual in the system they ushered into existence, they were familiar with the 
demands of a modern democratic society and current political thought. They 
were aware that a modern State can ill afford to be a mere Police State concerned 
only with defence against external aggression, maintenance of law and order 
internally,and collection of taxes leaving the individuals subject to the rule of the 
survival of the fittest. It is thus the founding fathers constituting India a Sovereign 
Democratic Republic constituted it also a Welfare State and this is made out 
beyond all manner of doubt by a reading of the Preamble and Part IV, Directive 
Principles of State Policy. Having regard to this very important aspect of the Consti- 
tution, Das, J., pointed out in State of Bihar v. Sir Kameshwar Singh?: À 

“ Our Constitution, as I understand it, has not ignored the individual but has 
endeavoured to harmonise the individual interest with the paramount interest of 
the community ”. ` 


Tue Merit or THE INDIAN (CONSTITUTION. 


The merit of the Indian Constitution consists in the scheme it has adopted in 
securing a nice balance between the interest of the individual citizen and of the 
community as such. The rights of the individual are enshrined in Part JII and the 
rights of the community are enshrined in Part IV of the Congtitution. The com-* 
munity rights as reflected in the Directive Principles of State Policy are, according 
to the constitutional behest, as fundamental as the rights of the individual as 
reflected in the Fundamental Rights declared, with this difference, that the former 
are non-justiciable and the latter justiciable., It is the duty of the State to apply 
the directive principles in making laws. If the rights of the individual are in peril, 
he can go to the Court and obtain appropriate relief against the State. In other 
words, the directive principles are in the nature of positive instructions addressed 
to the Government at all levels to do certain things and the Fundamental Rights 
are really in the nature of injunctions addressed to the Government at all levels 
to refrain from doing certain things. The guardian of the directives is the State, 
the guardian of the Fundamental Rights is the Court. 


DIRECTIVES AND FUNDAMENTAL RuIGHTs, 


` As and when a directive principle is implemented by the State with a view to 
securing the interest of the community as such and in so doing violation of a Funda- 





* Sri T. R. Venkatarama Sastriar Endowment Lecture delivered Nes the auspices of the 
„South Indian National Association and Ranade Library, Madras, on 23th January, 1959, with 
- + ante: ` > @ 


the Hon’ble Mr. Justice N. Rajagopala Aiyangar; presiding. 
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e mental Right should result, éonsistent with the democratic ideal which TART to 
the individual his dignity and other cherished human values, the Fundamental 
Right in question will prevail over the diraptive principle that clashes with it. 
This is the significance of the observation of Das, J., in The State of Madras v. 
Champakam Dorairajan, that the chapter on Fundamental Rights is sacrosanct and 
not liable to be abridged by any executive or legislative act or order except to 
the extent provided for in the appropriate Article of Part III and, therefore, 
it was his Lordship held that the Directive Psinciples of State Policy have to 
conform to and run as subsidiary to the Fundamental Rights chapter. It must be 
rembembered that the rights guaranteed to the individual are not absolute rights. 
They are necessarily qualified or restricted. The important rights secured are 
generally subject to reasonable restrictions imposed by law in public interest or 
. general public interest. The Supreme Court has expressed the view that the direc- 
tives furnish the measure of reasonableness of a restriction that may be imposed on 
a Fundamental Right in question in Bijoy Cotton Mills v. The State of Ajmer*. 


FUNDAMENTAL RIGHTS ARE LIMITATIONS on THE POWERS oF GOVERNMENT. 


Part III and Part IV of the Constitution together represent, a grand concept 
in that these two parts have attempted at a happy synthesis of the individual right 
with the community right. If really the individual right had beg subordinated 
to the community right, the framers of the Constitution could not have designated 
Bharat a Sovereign Democratic Republic. India having opted for a written Consti- 
tution of the, Anglo-American type, the framers of the Indian Constitution like the 
framers of the great American Constitution felt compelled to declare and secure 
to the people fundamental human rights that have been set down in Part III of the 
Constitution. These rights being fundamental in character, have been put beyond 
the control of the State except in the manner prescribed by the relevant Articles 
themselves. The fundamental rights, meant to secure to the individual, his dignity 
and other human values, represent in fact limitations put on the processes of 
Government under the Constitution. ; 


.The fundamental rights declared under both the Indian and the United States 
Constitutions are capable of enforcement against the legislative and executive 
processes and that is why the view is expressed that these rights urider these Consti- 
tutions are withdrawn. from the vicissitudes of political controversies and legislative 
majorities. In Great Britain where the Constitution is not written the safeguard 
of British rights is to be found in the good sense of her people and in the system of 
representative and responsible Government evolved in that country as pointed by’ 
Lord Wright in Liversidge v. Sir Fohn Anderson’. In Great Britain liberty is confined 
and controlled by law, common law or statute law. The United States and India. 
departed from the British pattern in making a formal declaration of fundamental’ 
rights in favour of the individuals. - 


FREEDOM OF THE INDIVIDUAL IN ANGLO-AMERICAN SYSTEMS. 


: The freedom of the individual in Anglo-American Constitutions is sacrosanct’ 
and if that freedom is.to be violated by either the executive or legislative depart-' 
ment the person aggrieved can get appropriate relief in a Court of law. So far as 

, India is concerned under Article 32 of her Constitution. the right to move the 
Supreme Court by appropriate proceedings for enforcement of the Fundamental. 
Rights is itself a guaranteed right. 


Tue INDIVIDUAL UNDER THE U. $. S. R. CONSTITUTION. ~ 
° As agairist this important place assigned to the individual in the Anglo- 
American Democratic Constitutional systems, it will bë interesting to notice. the. 
Constitutions of Communist countries represented _.by_the Constitution of the 
U.S.S.R. Chapter I gr this Constitution makes. interesting reading. . 


i (gs1 S.C.J. 31g: (1951) 1 M.L.J. 621: .. 10 : ALR. 1955 S.G. 38... 0°. P £ 
. ALR. 1951 S.G. 226.. . . hae 3». LR. (1942), A.G. 206. : 
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peasants (Article 1). All power in the ĮJ.S.S.R. belongs to the working people of town 


and, country as represented by the Soviets of Working People’s Deputies (Article 3).' 


Article 4 points out among other things that the’ economic foundation of ‘the 
U.S.S.R. is the socialist system of economy and the socialist ownership of the instru- 
ments and means of production. Article 5 points’ out ‘that socialist property exists 
either in the form of State property or in the form of Co-operative and Collective 
farm property. The Commandment of Article 12 is that “ he who does not work, 
neither shall he eat” and the principle of the U.S.S.R: Socialism is “ from each 
according to his ability, to each according to -his work”. 


Chapter X of the U.S.S.R. Constitution enumerates the fundamental rights. 
and duties of the citizens of that country. The citizens have the right to work, 
the right to rest and leisure, the right to maintenance in old age, sickness or disabi- 


lity and the right to education (not of the liberal type). Women are accorded equal. 


rights with men in all spheres. Equality of rights of citizens is secured. It is, 
interesting to notice that the freedom of speech, of the press and of assembly that is 
guaranteed is in conformity with the interests of working people and in order to strengthen, 
the socialist system and I take it, therefore, that these freedoms are not available for, 
other purposes br in other spheres of human activity. 


“The most active and politically conscious‘citizens......... unite in the Com-, 
munist Party of the Soviet Union, which is the vanguard of the working people in 
their struggle to strengthen and develop the socialist-system and is the leading core 
of all organisations of the working people, both public and state”. The Com- 
munist Party is in itself part of the U.S.S.R. Constitution and there can be no 
other rival political party. 


‘The citizens are guaranteed. iayiolability of the person. The ere ay 


ofthe homes of. citizens and privacy of correspondence are protected by law. 
Universal military service is law. There is no machinery provided for the 
enforcement of these rights. 


ae Tue U.S.S.R. 1s nor A Democratic STATE. 

A reading of the Soviet Constitution makes it clear that the State is of the workers 
and peasants. Others obviously can have no place in that system. The only. 
concern of the Soviet Union, rather its obsession, is the economic well-being of the 
workers and peasants. Other human values have no place in the Bolshevik society., 
There is no room left for honest difference of political opinion.. The only political,” 
opinion that can be held is that of the Communist Party which alone receives recog- 
nition in the U.S.S.R. Constitution. In other words, freedom of thought and, 
expression has no place in that social order. Whatever the Soviet Union may be it 
is not a democracy. The Communist dismisses “ the principles of the Declara- 
tion of Independence and the practices of the Constitution as bourgeois confidence- 
tricks played on a gullible proletariat’ (Broganon An Introduction to American Poli- 
tics). If dignity of the individual and other human values count for anything they. 
can be had only ina democratic State and therefore it was that Sinclair Lewis 
observed in, his “Jt Cant Happen Here’? that “ democracy has given the ae 
worker more dignity than he ever had”. 


Inpra’s PRESENT POSITION. 


o¢ 


In the context of the situation now obtaining, leaving aside Japan, among’ 


the countries east of the Suez, India remains a lone island of democracy and the’ 
obvious proposition, that “ governments derive their just powers from the consent’ 
of the governed ” does not seem to be “a self-evident truth”. It is, therefore, 
imperative that the people-of this country should be in a position to resist any ten- 
dency that may develop corroding the guarantees already enshrined in thè Consti- 
tution. The price that, will have to be paid for the perpetual retention of personal 
rights and freedom is Vigilance. Murphy, Js Tightly ‘observed, if I- -may respectfully: 


$ 
-The Union of Soviet Socialist Republics is a socialist State òf workers and’ 
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° say so, in Duncan v. Kahanamoku!, “ from time immemorial despots have used real 
or imagined threats to public welfare as an excuse for needlessly abrogating human 
rights. The excuse is no less unworthy of our*traditions when used in the days of 
atomic warfare or at a future time when some other warfare may be devised ”. 


INDIAN FUNDAMENTAL RIGHTS. 
(a) Right to equajity. 


The right to equality guarantees are to be found in Articles 14, 15, 16, 17 and 
18 of the Indian Constitution. Article 14 declares that the State'shall not deny 
to any person equality before the law or the equal protection of the laws within 
the territory of India. It is recognised that this is not a rule af mathematical 
equality and this rule certainly admits of reasonable legislative classification on a 
substantial basis to realise a clear objective (Vide The first Sholapur case?) and State of 
Bombay v. Balsara’. Such a kind of reasonable classification is not only permissible 
but also necessary if society is to progress as a whole taking along with it the back- 
ward elements as well. Article 14 states the general principle and Articles 15, 
16, 17 and 18 constitute the specific application of the general principle in parti- 
cular cases dealt with by them such as prohibition of discrimination on grounds 
only of religion race, caste, sex, place of birth or any of them; equality of opportunity 
in matters of public employment ; abolition of untouchability and abolition of 
titles. 


(b) Right to freedom. 


The right to freedom guarantees are to be found in Articles 19, 20, 21 and 22. 
I submit respectfully that Patanjali Sastri, J., rightly pointed out in A. K. Gopalan’s 
case’, that Article 19 deals with the right of the citizens in a free state while Articles 
20, 21 and 22 deal with the taking away of the basic freedom of the citizens‘ini the 
manner prescribed therein, It is not as if that the seven freedoms assured to the 
citizens in Article 19 are the only valuable rights of an individual. Any 
number of other valuable rights can be thought of that are as valuable as the seven 
freedoms under Article 19 and these rights according to Das, J., (in the same case) 
are taken in by the words personal liberty found in Article 21 which personal liberty 
can be deprived of only in accordance with procedure established by law. The seven 
freedoms in Article 19 such as (1) the right to freedom of speech and expression, 
(2) the right to assemble peaceably and without arms, (3) the rights to form asso- 
,ciations or unions, (4) the right to move freely throughout the territory of India, 
(5) the right to reside and settle in any part of the territory of India, (6) the right to 
acquire, hold and dispose of property and (7) the right to practise any profession, 
or to carry on any occupation, trade or business, are respectively subject to reason- 
able restrictions that may be imposed by law in public interest in the manner con- 
templated by clauses (2) to (6) of Article 19. The decision to impose a restriction on 
these freedoms rests with the Legislature and the decision as to whether the restric- 
tion so imposed is reasonable rests with the Courts (Vide Bhaskar v. Md. Alimulla 
Khan” and Feshingbai v. Rex.) If, however, restrictions imposed by law on these 
rights should have a tendency to exhaust the content of these rights, definitely the 
* Courts will have no hesitation in striking down such restrictions as void. 
Articles 20, 21 and 22 deal with penal laws under which the personal likerty 
or safety of a person can be interfered with in the interests of society. , Article 20 
‘deals with protection of persons in respect of conviction for offences, Article 21 
deals with the protection of the life and personal liberty of a persan and Article 22 
deals with protection of a person against arrest and detention’in certain cases. 
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(c) Right against exploitation. 


Articles 23 and 24 deal with rights against exploitation and these Articles pro- 
hibit traffic in human beings and forced labour and employment of children in 
factories or mines or other hazardous employment. f 


(d) Right to freedom of religion. 


Article 25 (1) says that subje¢t to public order, morality and health and to the 
other provisions of this Part, all persons are equally entitled to freedom of cons- 
cience and the right to freely profess, practise and propagate religion. But the State 
can by law control the secular activities that may be associated with religious prac- 
tices and provide for social welfare and reform or throwing open Hindu Religious 
Institutions of a public character to all classes and sections of Hindus. Article 26 
guarantees complete freedom to manage religious affairs. Article 27 declares that 
no person shall be compelled to pay taxes for the promotion of any particular 
religion. Article 28 lays down the freedom as to attendance at religious instruction 
or religious worship in certain educational institutions and that no religious instruc- 
tion shall be provided in any educational institution wholly maintained out of 
State funds. There is free scope for atheism, nihilism and theism in the Indian 
policy. Freedom of religion is not confined to religious belief alone but it extends 
to religious practice and propaganda as well. All persons are equally entitled to 
freedom of conscience and the right freely to profess, practice and propagate 
religion—religion of whatever kind. There is no such thing as a State religion that 
is there in Great Britain. 


(e) Cultural and educational rights. 


Article 29 (1) protects the interests of minorities having a distinct language, 
script or culture of its own to conserve the same and Article 29 (2) says that no 
citizen shall be, denied admission into any educational institution maintained by 
the State or receiving aid out of State funds on grounds only of religion, race, caste, 
language or any of them. Article 30 (1) declares that all minorities whether reli- 
gious or linguistic shall have the right to establish and administer educational insti- 
tutions of their choice. Under Article 30 (2) the State shall not, in granting aid to 
educational institutions, discriminate against any educational institution on the 
Pood that it is under the management of a minority whether based on religion or 
anguage. 


(f) Right to property. . 


Article 31 really embodies the American Doctrine of eminent domain in a 
modified form—that is the power that belongs to the State to take private property for 
a public purpose on payment of just compensation until the passing of the Constitu- 
tion Fifth Amendment Act, 1955 and since the commencement of that Act, on pay- 
ment of compensation as prescribed by law. The Constitution First Amendment Act, 
1951, introduced among other things Article 31-A, Article 31-B and Schedule IX of 
the Constitution to validate retrospectively all Zamindari Abolition Statutes. The 
Constitution Fifth Amendment Act, 1955, was passed further amending Articles 31, 
31-A and,31-B and Schedule IX to facilitate the extension of socialistic principles in* 
the governance of the country. 


(g) Right to Constitutional remedies. 


Article 32 (1) states that the right to move the Supreme Court by appropriate 
proceedings for the enforcement of the Fundamental Rights is guaranteed. In other 
words, as was pointed out by the Supreme Court in Romesh Thappar v. The State of 
Madras}, the right to relief for the breach of a Fundamental Night's itself a fundamen- 
tal right and Article 32.(2) empowers the Supreme CourWto issue directions or 
orders or writs, including writs in the nature of habeas corpus, mandamus, prohibition, 
mores 
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* quo warranto and certiorari whichever may be appropriate for the enforcement of the 

Fundamental Rights. . Da 
ue The guaranteed rights have been outlined just to show that the objective of the’ 
guarantee of equal protection of the laws and equality before the laws, the guarantee. 
of the seven freedoms and the guarantee of personal liberty and property embodied 
in Part ITI of the Constitution is to ensuré the dignity of the individual against the 
vicissitudes of politics inevitable in a democratic State as India is under, the Constitu- 
tion and also to assure to all people, whatever their race, religion, caste and sex may, 
be that each and all of them are equally entitled to these rights so essential for the 
moral, spiritual and material well-being of man as a human being. The formu-. 
lation of the Fundamental Rights is proof enough of the awareness of the framers 
of the Constitution that these rights and freedoms of the individual are so essential 
for a Successful working of a democracy. 

Kei THE NATURE OF PROTECTION OF THE FUNDAMENTAL RIGHTS. 

“| The Fundamental Rights under the Indian Constitution like the Fundamental, 
Rights under the United States Constitution are protected against both executive 
and legislative violations. In Great Britain the individual rights and freedoms are 
protected against executive trespasses alone as a result of the rule of Parliamentary 
Sovereignty that obtains in that country. That the Fundamental Rights are com- 
pletely protected against both executive and legislative encroachments at all levels is 
made clear by the comprehensive definition of the State in Article 12 for purposes of 
the Fundamental Rights chapter. Article 13 (1) and (2) declare that there can be, 
no violation of any of the Fundamental Rights whether by a pre-Constitution or a 
post-Constitution law and the definition of law has been made advisedly wide, so 
that, no law of any level or kind may encroach upon the Fundamental Rights. It 
may be that a law has been validly passed judged from the point of view of legislative. 
competente -as ‘fixed by Article 246 and Schedule VII of the Constitution. Even’ 
so,isuch a law may be held invalid for a violation of the Fundamental Rights under’ 
Part-Ili of the Constitution. Unconstitutionality of a Statute in India may arise 
either for want of legislative competence or for a violation of Fundamental Rights. 
Before a Statute is pronounced to be void for the violation of a Fundamental Right, 
it'must have been validly enacted, in other words, it must fulfil the test of legislative 
competence as prescribed by the Constitution. Ifa law is bad for want of legisla- 
tive-competence,.it goes altogether. There can be no question of violation of a Fun-, 
damental Right by an invalid law. It is only a valid law that can, if at all, violate a 
Fundamental Right. It is interesting to notice that the view is gaining ground 
th&t none of the Fundamental Rights can be waived. 


Px i a Tue Funcrion or Court. ; 
-1| The function of Court as the bulwark of the freedom of the individual particular- 
lyin federal structures like the United States and India is about the most important 
constitutional function. The influence the Supreme Court of America has exercised’ 
on.the American way of life, which is a different way of calling a democratic way of 
life, is something that can be appreciated by those who have been steeped in the tradi- 
tions of the Anglo-American constitutional systems. The prestige and influence that 
the American Supreme Court enjoys are attributable to its independence-from the 
executive and legislative processes.” The foundation for this prestige and influence of 
that Court was first well and truly laid by Marshall, C.J., in Marbury v. Madison', 
which laid down the now famous doctrine of judicial review. All that this doctrine of 
judicial-review means is that the power belongs to the judiciary to adjudicate upon the 
constitutionality or otherwise of legislative and executive action. Lord Bryce states in 
The: American Commonwealth: ‘There is a story told of an intelligent Englishman who, 
haying heard that the Sypreme Federal Court was created to protect the Constitu- 
tion,.and-had authority iven it to annul bad laws, spent two days in hunting up and! 
down: the Federal Constitution for the provisions he had been told to admire. No 
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T ‘he did not find them; for there is riot a word in the Constitution-on ‘the sil- ° 
ject.” How, then, did Marshall, C.J., lay down this great doctrine ?-Whiletfor 
an acute mind like John Marshak’s this doctrine was inevitable if the: ‘Spirit of the 
United States Constitution is well understood, the great Judge gives the true reason 
why this doctrine emerges from the Constitution. He says, “the Constitution‘is 
either a superior paramount law, unchangeable by ordinary means, or it is on a level 
with ordinary legislative acts, and, like other acts, is alterable when the Legislatiire 
shall please to alter it. If the former part of the alternative be true, then a legisla- 
tive act contrary to the Constitution is not law; if the latter part-be ‘true then Consti- 
tutions are absurd attempts, on the part of the people to limit a power in its own nature 
illimitable”. This decision is stated to have maintained the Constitution’ not’ 
only by giving it legal force but also by providing in a substantial measure for conti: 
nual reshaping and development. Speaking of this decision Edmond Cahn says: 
“Marbury v. Madison, has proved to be one of those very special occurrences that 
mark an epoch in the life of the Republic. Culminating the great achievements of 
the Constitutional Period, it accomplished the transition from perpetuity to- efficacy, 
from immutability to adaptation and from heavenly to judicial sanctions:’ Finally, 
it introduced:an unending colloquy between the Supreme Court and. the people‘of 
the United States, in which the Court continually asserts: “You live under a-Constiz 
tution but the Constitution is-which we say it is’, and the people incessantly‘réply, 
“As long as your version of the Constitution enables us to live with ptide in. what we 
consider a free and just society, you may continue exercising this august, awom 
and altogether. revocable authority.” P Zu 


The doctrine of judicial review evolved by Marshall, C.J.; profoundly infeed 
the makets of the Constitutions of countries inclusive of India beloriging to what’ may 
be called the Anglo-American group. What is a matter of doctriné-so far as the 
United’ States is concerned, is a matter of specific provision in the Constitution’ of 
these countries that were framed later. ‘Dealing with judicial review Patanjali 
Sastri, C.J., in the State of Madras v. V.G. Row?, points out, that the Constitution of 
India “contains express provision for judicial review of legislation as to its conformity 
With the. Constitution, unlike in America where the Supreme Court has assumed 
extensive powers of.reviewing legislative acts under cover of the widely interpreted 
‘due process’ clause in the Fifth and Fourteenth Amendments. If then the Courts 
in this country face up’to such important and none too easy task it is not out of any 
desire to tilt at legislative authority in a crusader’s spirit, but in the discharge of a 
duty plainly laid upon them by the Constitution. This is especially trué as. regards 
the. ` Fundamental Rights’ as to which this Court has been assigned the role. of a 
sentinel on the qui vive”, The Supreme Court and the High Courts “in the State 
have filled this role of asentinel on the qui vive with reference to the rights secured: 3 


the individual with conspicuous success. ie 


The Indian Supreme Court like the American Supreme Court in spite of: sharp 
ucen to which it-has been: subject to on certain occasions, has come out well:as 
a defender of the weak against the strong protecting them cis repression, bylaw 
and by the administration when called upon to do so.. - 
yo pate eia Tur Rure or Law. > v EEA 

" The Indian Constitution has in terms accepted the principle of rule of lawii 
Article 14. Equal protection of the laws referred to in the Article is a borfowing: ‘from 
the Fourteenth: Amendment of the United States Constitution. Equality Before the 
- law referred to in the Article is a borrowing of the English principle of rile of Jaw? 
‘The principle of rule of law is of special importance to the individual in that‘it protects: 
hirr: effectively.against executive action under powers which it may have’ usuitpéd? 
In the United States Constitution the executive power-is vested ïn the President ‘arid? 
this is so.in India also.: By virtue of this vesting of the exQgutive - powers" iți“ ‘the’ 
President it was felt until recently that the President of the e United States’ ‘did’ 
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è possess inherent executive powers. But a recent decision of the American Supreme 
Court in Youngstown Sheet S Tube Co.v. Sawyer), held that in peace-time, the President 
can claim no inherent powers or residue of powes apart from the powers granted 
to him by the Constitution. President Truman directed his Commerce Secretary 
to take over all the steel mills of the nation and operate them for the benefit of the 
nation. The Presidential seizure of the steel mills was resisted in this case. There 
was no law which authorised the taking. Still the action was resisted on the ground 
that the taking was justifiable in the exercise of th¢ inherent powers of the President. 
The contention put forward on the side of the President was that in the absence of 
any prohibtiion either by the Constitution or by the laws of the Congress, the Presi- 
dential action was justifiable on the inherent powers belonging to him and this con~ 
tention was completely rejected by the Supreme Court. It was held that the power 
of the President was to be found either in the Constitution or in the laws of the 
Congress, So far as Indiais concerned Agarwala, J., in his strong dissenting judgment 
in the Full Bench case Motilal v. The Government of U.P.*, has pointed out that the Execu- 
tive in India can have only such powers that may have been granted to it specifically 
by the Indian Constitution or by the Legislature or by necessary implication and 
not otherwise. His Lordship held against the power of the State to run the business 
of motor transport without legislative sanction. On the other hand Malik, G.J., 
held contra and in favour of inherent executive power. Of the two wiews expressed 
in this case, the view of Agarwala, J., is to be preferred as the acceptance of this view 
alone can prevent the subversion of the principle of rule of law by executive excesses. 
But the Supreme Court in Ram Fawaya v. State of Punjab®, has characterised the view of 
Agarwala, J., as too narrow and unsupportable. It is not also necessary to speculate 
whether the Indian Supreme Court will differ from the American Supreme Court ifa 
case similar to the steel seizure case should come up before it for decision. The 
characterisation of the view of Agarwala, J., as narrow and unsupportable was not 
really necessary for the decision of the case before the Supreme Court. 


THE POSITION OF THE COURT., 


The position which the Court fills in upholding the right of the individual is 
vital in the constitutional set-up that is there in the United States and India. The 
Court will be in a position to fill its role effectively if its prestige is regarded not only. 
by the people but also by the other two processes of Government. Democratic rule 
is necessarily majority rule. Charles P. Curtis, points out “a majority is greedy as 
well as sometimes an arrogant patron. What we with Marshall’s help, did, was to 
snatch a large portion of our government from this idol of a majority and bestow it 
securely upon the most undemocratic of all our institutions, an aristocracy of nine 
securely appointed and independently acting individuals. Their individual indepen- 
dence is our only safeguard.” I submit that these observations of Charles P. Curtis 
will equally apply to the Judges of the Indian Supreme Court and the State High 
Courts. Anything that may be done to detract from the independence of the judi- 
ciary will spell disaster to the very system that has been erected by the Indian 
Constitution. f 


JUDICIAL SANCTION AND POLITICAL SANCTION. 


The importance of judicial review or the judicial sanction for the protection of 
the individual has in practice been found to be the most convenient and effective 
in Anglo-American countries. It is not as if a political sanction cannot be found for the 
protection of the individual. It can be. But will a political sanction be both con- 
venient and effective in big counries with huge populations sometimes not homoge- 
neous as in India ? The answer can only be no. It is known that it is majority rule 
that is accepted inademocracy and it is equally known that a political majority can be 
greedy and tyrannical. By substituting a judicial sanction for a political sanction in. 
the protection of the ingividual, the greed and tyranny that a majority may some- 
times be possessed of Are effectively removed. 
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Switzerlahd is about the most successful democratic Constitution of the Continen- $ 
tal type’and in this country the.individual has remained: effectively protected: by: the 
political sanction provided by the institution of referendum. But Switzerland is a 
small country with a small but energetic and politically active population completely 
freed from the fear of external aggression or. war by its permanent neutralisation by 
the common consent of the European nations expressed in a treaty. I submit that 
the political sanction may have worked siiccessfully in-Switzerland ‘on.account of the 
peculiar circumistances, historicab, political and - -géographical, prevailing in‘ that 
country. It is thus Switzerland cannot be cited as an in example for ona ‘countries 


‘which are wholly unlike that country in every ways eo Ns 
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" The salvation of the individual lies in í the Fundamental Rights part of the Consti- 
tution., In the zeal that is so, evident, to bring about all round reform of the sociéty 
nothing should be done which will produce asituation compélling ‘the curtailmeiit of 
the valuable human rights secured by the Constitution in ‘thé jurisdiction ‘of the 
higher Courts of the land. It will do good to the. thinking section of the people of 
India, in spite of the several, crisis they are faced now, | to contemplate seriously 
what. “Eugene, V. Rustow has said in his article in the Harvard Law Review; December, 
1952 at page 207, on “The Democratic Character of Judicial Review” : por 


“Tt may of course be true that no Court can save a-society. bent on ruin, But 
American Society is not bent on ruin: Itis a.body deeply committed in its majorities 
to the principles of the Constitution and both willing and. anxious:to form its, policy 
and programmes in a constitutional way. Americans are, however, ‘profoundly 
troubled by fears—intense and real fears, raised by unprecedented’ dangers and By: the 
conduct! of perilous -tasks unprecedented in the history of the Government... 
Ruin can come to a society not only fromthe furious resentments of a crisis.‘: - Tt. can 
be brought about in imperceptible stages by sieges seep one after another, 
immoral solutions for parheular problems”. ” Looe ogy 
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: ‘REPEAL’ OF SECTION 56 OF THE MADRAS ACT (XXVI OF'1948.) 

REER. 1 By a ‘ 
A: s. IEUEPUAWAMT, Advocate, Retired Covariineie Pleader; Tirunelveli.” pas 


a : Section 56 of the Act XXVI of 1948 has been repealed by Act XXXIV. of 1958 
(Madras) on 7th January, 1959. -The repeal raises a. question of Court-Fee. «The . 
repealed section provided that where, after.an Estate is notified for, abolition, a 
dispute arises as to who the lawful ryot in respect of any holding is, the,dispute shall 
be decided by the Settlement Officer and that an appeal lies from the Settlement 
Officer’s decision to the Estates Abolition Tribunal; whose decision is final and not 
liable,to be questioned in any Court of Law. The statutory rules under the Act pres- 
cribed a Court-fee of twelve annas only for the application to the Settlement Officer 
and a Court-fee of Rupees two only for the appeal to the Abolition Tribunal. | As 
_ section 56 has been repealed, the concerned suitor has now to sue in the Civil Court 
,on-payment of the prescribed Court-fee under the Madras Court-Fees Act XIV ‘of 
1985... The suit will have to’ be either for declaration of the plaintiff rydt’s title to 
his holding and for possession or for declaration of title and for’ consequenitial i injunc- 
tion in'tespect of the holding. The Court-fee in a suit for possessionof the holding is 
computed at 7} per cent. of the statutory “market value” of the holding as préscribed 
‘in the Court-fees Act, subject to a minimum of Rs..3o0-0-0. Ina suit. for declara- 
tion and injunction, the Court-fee is one-half of the above subject to the-same mini- 
“mum. The statutory ‘ ‘market value” of the land is, as per section 7 (b) ofthe Court- 
“Fees Act thirty times the land-revenue payable on the land under section .23 . of! the 
Madras Act XXVI of 1948, and ifa ryotwari settlement of the Estate has sincé ‘been 
effected, thirty times the assessment as so fixed. Section 23 ofthe Act XXVI, of 1948 
prescribes that the land-revenueshall be either the rent determined under. the-Madras 
Estates Land (Reduction.of Rent) Act (XXX of 1947) or where the rent has not been 
so determined, the rent which would have been payable to the landholder in respect 
of the fasli year in which the Estate is notified. This latter rent will, in a large num- 
ber of Inam villages be a grain rent which at the present ruling prices may go up to 
and even exceed Rs. 200-0-0 per acre. The Court-fee in a suit for one acre of wet 
land in such a case is payable on a value of thirty times the rent of Rupees Two hun- 
dred viz., Rs. 6000-0-0. The Court-fee in such a case is Rs. 450-0-0 as against 
the previous fee of annas twelve only on an application to the Settlement Officer un- 
der section 56 of the Act. A similar fee is also payable on the memorandum of 
appeal, There is thus a virtue] enhancement of the Court-fee up to a staggering 
“limit in cases falling under the repealed section 56 of the Act XXVI of 1948. Is this 
enhancement justifiable ? 


Weg coe 


The enhancement is obviously unjust. It will be a serious hardship to the ex- 
Estate ryot. In a number of cases, it will amount to an effective bar for the suit. 
It is a serious injury to the nation’s primary industry of Agriculture. This injury is 
aggravated by the fact that the concerned litigation is to a large extent; the logi- 
cal and unavoidable result of the deplorably low standard of the records of Village 
Administration in a number of Estates. The decision of such disputes is only a step 
in the process of Estates Abolition and Conversion into Ryotwari under Act XXVI of 
1948. These disputes are by no means in the nature’of normal litigation contem- 
piated by the Court-Fees Act. 


The proper remedy for this situation is for the responsible State Governmenit to 
exercise their statutory power under section 73 of the Court-Fees Act to remit the 
Court-fee in suits relating to lands in notified Estates under the Madras Estates 
Abolition and Conversion into Ryotwari) Act (XXVI of 1948} pending ryotwari 
settlement under sectign 23 of the Act. The remission of Court-fee is necessary in 
the interests of pete i 
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"o . The valuation ofi inam ‘lands. under, the. Court-Fees Act does not follow the 
general pattern of ‘land-valuation, gn ithe Act. It is: excessive and ean: 
It requires ‘examination, 


The Court-Fees Act XIV of 1955 (Madras) Sreaceibet an ad i fee of 
741 of per cent... ofthe; fiscal value as prescribed in _section-7 (2) of the Act. The 
general principle for the. statutory valuation is that the ‘value is thirty times the 
stirvey-asseisment-of the land, if it,is ryotwari land or thirty times the réduced rent 
fixed for the land if the land. is governed by. an, order under the Madras Estates 
Land (Reduction,of Rent) Act XXX of 1947. The statutory rent under the Rent 
Reduction ‘Act XXX Of 1947 is, as stated in ‘the preamble to the Act, an approxi- 
mation‘:‘to’ the level of the adjacent ryotwari assessment.’ “hus, the general 
prindiple for the land valuation under’ the Cotirt-Fees Act can, in “broad terms, be 
fairly ‘stated ‘ ‘as a. value of thirty times. the ’’ryotwari ‘revenué or its approximate 
equivalent under the ‘Estate Rent ‘Reduction ‘Act, XXX of 1947. 


} 
This principle is, however, violated i in ‘the case of inam lands ‘filling under the 
following three P . 


+. af t 


a. YË the land is ‘gtuated ir ina POR S “199675 Inam; viz., an inam village 
which became an Estate under Madras“Act XVIII of 1936 and no rent is fixed for 
the land under the Madras Act XXX of:1947, the land falls under the residuary 
clause (g) in section 7 (2) Court;Fees Act and,the fiscal value is the. regular market- 
value. It is a matter of ¢ common knowledge that ‘the market value is very much 
in’ exéess of the: statutory value! of thirty times’ the assessment. The-excess may go. 
up-to nearly ten tirnés ‘and sometimes even-more: ‘The number of inam villages in’ 
the State. falling under ithis: ‘category: will be-many hundreds: . The large bulk of 
the nearly! 1,500 unabolished:-i -inam. villages will be covered: by this category. i 


' (by: If'the land’ is situated i in ary inam village which is not an estate under 
Madras Act I of 1908, it falls under clause ` (‘f) of section 7 (2) of the Court-Fees 
Act and‘the value for Gourt-féé i is’ thirty times the - rént’ payable in respect of it. 
This rént, is‘almost invariably very: much in’ excess of the rate of ryotwari assess- 
ment. ‘The rérit'is normally grain-rent“and-at‘the present ‘ruling grdin prices, the. 
rent per acre may go up to and even exceed Rs. 200 per acre al against:the highest’ 
ryotwari assessment, af Be, 15. ;, A. substantial, number ,,of inam villages falls under 
this category... vege d, sbi ii) oe a habe ay ed a wees aie i ` x. 


(c) If the inam lands is situated 3 in an Estate taken over by the EET 
under, Madras Act, XVI of ,1948,, the-fixed value of the. land, pending ryotwari - 
settlement is thirty times the pre-abolition rent, in cases where the rent has not been, 
fixed under the Madras Act XXX of 1947, This rent is, as described Dae vey, 
much in‘“excess' df'the ryotwari assessmerit “of ‘the land. ` 


: The above valuation for Court-fee, for the three categories of inam nat besides ai 
being inf. violation ‘of the general, principle of land valuation’ under ‘the’ Court- ` 
Fees‘Act-as-described‘above, jštalšo excessive in character. ' Iti is‘excessive to a dogiee. 
Such an ‘exctss-is - tantarhountto" a virtual: denial ‘of j justice. ‘for the’ suitor. Es 


“The. valuation i is algo” “discriminatory i in character., It is opposed tothe noble 
principle , of equality before. the, law “underlying Article, 14, of the Constitution., 
Th he ryotwari’ assessment , of ‘the; land. either actual or approximate should, be, the 
uniform, basis of, valuation, for. all lands. ; “The ryotwari, assesstyent_ of the i inam land 
. mentioned*i an “the: nani’ Register ‘for the purposés of the Inam’ Settlement- -may, 
* fairly be adopted“ asthe present provisional equivalent of thé would-be *rYotwari 
assessment of the land, , subject.to.an addition to the same of, say,12$ per.cent., 
J-3 ‘ : 
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which is the general rate adopted for increase under Ryotwari Resettlement in 
the State. 


Further, the issue as to inam village being an Estate or not under the Act I 
of 1908 arises for the Court’s,decision in cases falling under paragraph 2 (b) 
above. This issue has to be transferred to the statutory Tribunal under Madras 
Act XXX of 1956 for their decision. The Tribunal’s decision is subject to an 
appeal to the Special Tribunal of the High Court. This will lead to a delay of 
some years for the determination of the fiscal Yalue undér section 7 (2). Such a 
delay at the gateway of justice is undesirable. 

To conclude : ; l 

(a) The valuation of Inam lands under the Court-Fees Act is in violation 

of the general rule for land-valuation in the Act. ' It is excessive and discriminatory 
It entails considerable delay for its determination in cases where the issue of the 
inam village being an Estate or not has to be decided. 


(b) In order to secure the constitutional right of equality before the law, for 
the suitor in case of inam lands, the Court-Fees Act XIV of 1955 may be amended 
by adopting for inam lands a value of thirty times the assessment made at the nam 
Settlement and mentioned in the Inam Register, subject to an addition of 124 per 
cent., in lieu of the existing basis of valuation described in sectién 7, sub-section 
(2), clauses (g), (e) and (f) of the Court-Fees Act, 


THE MADRAS CULTIVATING TENANTS’ PROTECTION ACT 
, f AND SUB-TENANTS , À 


‘By ; 
S.A. KADER, B.A., B.L., Advocate, Tirunelveli. 


- ‘The question whether sub-tenants doing personal cultivation are entitled to the 
benefits of the Madras Cultivating Tenants Protection Act XXV of 1955 is of far- 
reaching importance, as it affects a large body ofsmall cultivators. For instance most 
of the temple and Mutt Jands running into several hundreds of acres in each district 
- are cultivated by small tenants not under any direct lease from the temple or the 
Mutt but only through’ an intermediary, auction-lessee. 


In Ramaswami Naidu v. Marudaveerappa Mooppan, his Lordship Balakrishna 
Iyer, J., has held that sub-tenants do not come-within the scope of the definition of the 
term ‘cultivating tenant’ in Act XXV of 1955. The term is thus defined in section 
2 (a) of the Act:— ; . S ; 

“ ‘Cultivating tenant’ in relation to-any land means a person who carries on 
personal cultivation on such land under a tenancy agreement, express or implied and 
includes ' , es Beate i 

(i) ‘any person who continues in possession of the land after the determination 
ofthe tenancy agreement and . 


. (ii) the heirs of such person, but does not include a mere intermediary or his 
heirs.” ; A 


In his Lordship’s view the omission of the words “legal representatives and assigns” 
in the above definition leads to the inference. that the Legislature did not want 
to confer the benefit of the Act on sub-tenants.. The contention that, the definition 
*does not specify that the tenancy agreement should be with. the owner of the land, 
that the relationship of a sub-lessee vis-a-vis the head-lessee may properly be describ» 
ed as a tenancy and that therefore a sub-lessee would come within the ambit of this 
definition has, been rejgcted by his Lordship. But his Lordship’s attention does not 
seem to have been infited to.the Bench decision of our High Court.in Serang Abdul 
Kadir v, Rajagopala Pandarayar®. It was a decision under the Tanjore Tenants’ and - 
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Pannayals Protection Act (XIV of 1952) but the definition of ‘cultivating tenant’ in 
section 2 (d) ofthat Act is similar on this point. It reads: “ ‘cultivating tenant’ or 
‘tenant’? means.a person who contrdbutes his own physical labour or that of the 
members of his family in the cultivation of any land belonging to another under a 
tenancy agreement express or implied and includes the heirs of such person but shall 
not include a mere intermediary or his heirs”. In that Letters Patent Appeal their 
Lordships Rajamannar, C.J. and Panchapakesa Ayyar, J., have, affirming the decision 
of Rajagopalan, J., appealed agains@, held that in the definition the words are mer ely 
“a tenancy agreement, express or implied” and it does not specify that such agree- 
ment must be with the land-owner as defined in clause (g). According to their Lord- 
ships, sub-lessees would be ‘cultivating tenants’ within the meaning of the definition, 
because they are persons who contribute their own physical labour or that of the 
members of their family in the cultivation of land belonging to another and are so 
cultivating under a tenancy agreement, thatistosay, notas trespassers or “as owners. 


In view of the above Bench Decision, it is respectfully submitted, that the deci- 
sion of Balakrishna Iyer, J., in Ramaswami Naidu v. Marudaveerappa Mooppan? requires 
reconsideration, 


BOOK REVIEWS 


On Law AND Justice by Alf Ross, PH.D., Professor of Law at the University 
of, Copenhagen. Published by Stevens & Sons., Ltd., London. Price £ 2-2 sh. 
Agents in India N. M. Tripathi (Private) Ltd., Bombay. 


The fundamental concepts of Law and Justice are not to be found in the myriads 
of Codes and decisions but only in the expositions of the principles of general juris- 
prudence by eminent jurists and thinkers of the past centuries. The utilitarian 
theory of Bentham as expounded in his theory of legislation, the Austinian concept 
of law as expounded in his admirable work on Jurisprudence or the historical aspect 
of the development of law as expounded in the works of Sheldon Amosor Maine 
have become classics in the field of jurisprudence. Though great many ideas have 
grown in the course of these years and the purpose of laws and the administration of 
justice have deviated a long way from the days of Austin, Bentham or Maine, still 
the roots of even modern laws lie only in the sound principles of jurisprudence. 
Even to the practising lawyer and presiding Judges in modern Courts of law, not 
to speak of students and legislators, a rethinking on the fundamentals of law and 
justice might prove a useful experience. As the learned author points out juris- 
prudence is not a mere mental exercise but an instrument which could be used by 
any lawyer who wants to understand what he is doing and why. 


It is very rare indeed these days we come.across such academic and original? 
contributions to legal thoughts. The book under review deals with the concepts of ` 
law and justice from the standpoint of the practical aspects of the present-day social 
and political problems as set in the background of the traditional concepts of the 
nature, sources and validity of law. The author has explained abstract concepts 
in an extremely easy and direct method which makes an interesting reading. The 
treatise begins with an analysis of the concept of a valid law and the doctrinal and 
sociological approaches to the problems of jurisprudence. The Chapters dealing 
with Judicial Precedents, Custom, etc., and the judicial method of interpretation 
make a very interesting and useful reading from the students’ standpoint. Chapters 
on the concept of rights and the operative facts in relation to the rights have more 
than an academic value. The closing chapters relating to legal politics are thought- 
provoking, The book is a valuable contribution to the study of jurisprudence and 
is a very opportune publication at the present time when Governments have begun 
to play the role of social reformers. 


THE LEGALITY ‘OF NUCLEAR Weapons by George Schwarzenberger, Reader in 
International Law, University of London & Director of Studies, London Insti~ 
* tute of World a Stevens and Sons, Ltd., London (1958). 








SSS ae ee ee = 


1. (1959) 1 M.LJ, 25.6 
' 


26. - THE ‘MADRAS’ LAW JOURNAL‘ [19 59 


‘ "This ‘booklet is bound to be of immense topical interest! to‘every citizen: of the. 
world. .Though ` Philosophers and . ‘Politicians all. over-the World, - -representing 
different schools‘ of thought and different pow@-blocks have been expressing - their 
opinions on the moral aspects ofthe use of such deadly “instruments ‘as-nuclear 
weapons, which threatens theannihilation of-humanity itself; the subject has a-legal 
aspect: also’ There is a method even in madness and'there are certain rules-of law— 
code of conduct to be more. general—even-in:-warfares:. ‘The ‘subject belongs to- thé 
sphere of International Law which- Juckily for humanity, is still admitted by all powers 
to exist even though its principles ate more honoured in breach; In the world of 
today, torn between two ideals, between two mighty: power-blocks, there is at least 
in theory a world organisations which decides.on matters of great importance from: 
the stand point of the larger community. And solong as that body: has to decide’ 
on policy issues and make the blocks obey its decisions it has to decide such questions 
on established principles of law—the bare law. of human conduct as justice and-moral 
law can’never be invoked in support of such a. thing. as the use of nuclear weapon. 
When once such weapons are used there’ is-no scope. for the other to retaliate and 
even the person who used the weapon may not survive to see what it has achieved. 
The world will come to an end and it is for the entire humanity to strain every nerve 
to see that this madness is put an’ end to and: the ‘agony of suspense ended. 

The' booklct examines the principles of International Convefition regarding 
the ban ‘on use’of certain kinds of weapons in warfare. and the exceptions to it., . The 
author realises that after all is said and done about, the legal issues, the source: -of 
such a law is only the elementary dictates of humanity and the laws of, men may fail 
lo enforce’ its mandate. But it is still possible to approach the question , even in a 
legalistic manner and arrive at a, possible solition to this deadly issue,; It' is said that 
all legal issues have two sides. But’ the issue of the use of nuclear weapons ‘canriot 
have two sides. Any defence will he discardéd ‘and the ultimate decision’ bya world 
Court .or tribunal can be only one way. But the problein’i is who is to enforce the 
decision. The booklet is a very intag study and deserves to’ be" ‘tead by. ‘all, 
lawyers and, ae, ‘alike, | 
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' Tae Hno Keen e by. CV. Naidu, Atan ‘Tiruvallar... i 
Published by Rajamba Devi & Co., Tiruvallur. Price Rs.2-25 nP. f°- "7 


This is the second in the series of Commentaries proposed to bë published by’ thé 
author on the, recent Codes on certain branches of Hindu Law and is on a par with 
the first in the series relating to Succession, Adoption and Mairitenance; Minority 
and Guardianship. The book'will be found useful’ by lawyers and laymen in’ “finder: 
Standing the provisions of the new Act. ` It is well got up and priced’low. The eru- 
dite Foreword by the Hon’ble Mr. Justice P. N: Ramaswami of the Madras: ‘High 
Court, is itself a useful feature of the book, giving: as it dors a bibliography’ on ‘the 
subject ‘of marriage and divorce," Be se ee ae atles ny 
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‘ IN’ AND ‘Our ¢ OF THE Law be K. V. pian Goma Secretary to, ‘the 
Govt. of Madras), with a Foreword by Dr. S. Radhakrishnan, Vice-President of 
India. Published by P. Varadachari & Co., Madras-1, Price Rs. 3: yg 


' This isa representative collection of some of the essays written, ‘addresses deli- 
vered and reviews effected by the: author in the course of the past near three decades. 
As a record of the expression of the literary and cultural leanings of busy. Govern- 
ment officials, during their leisure, if they get'any, the-book is of.interest.’ In:thelittle 
ever 200 pages of thebook there are many subjects relating’ to. different spheres and 
differént periods of the last thirty years. ` E A E pani 
The, constitutional and legal essays, though relating to a past ‘period, could still 
be read with profit. by gudents-and politicians. The ‘addresses ‘ délivered or-iritended 
to be delivered at social functions and the personality sketches of some of the author’ s. 
colleaguese make’ an interesting reading.” $on = Pe ae i 
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_ M. P. V. SUNDARARAMIER & Co. v. STATE OF ANDHRA ae 
(1958) 1 MLL. J. (S.€.) 179." (1958) S.C.J. oa Note on. 
By 
l S. Vampyanatuan, Advocate. - 

` This is an important pronouficement by the Supreme Court. Its practical 
effect is to deny to dealers in the State of Madras the’ benefit of the immunity from 
sales-tax on the turnover of their sales to buyers in the State of Andhra during the 
period, rst October, 1953 to 6th September, 1955, obtained by the former ‘by the 
operation of Article 286 (2) of the Constitution as interpreted by the Supreme Court 
in the Bengal Immunity Company's case’. This result is stated to follow from section 
2 ofthe Sales-Tax Laws Validation Act, 1956 (Central Act “VII of 1956) read 
with section 22 of the Madras General Sales-Tax, Act 1939; added to the Act by 
the President’s Adaptation of Laws (Fourth Amendment) Order, 1952, made under 
Article 372(2) of the Constitution. The'case was argued and decided on the footing 
that in respect of the sales of cotton yarn sold by the dealers in, the Madras State 
to purchasers in the State of Andhra during the period, -rst October, 1953 to 6th 
September, 1955, the property in the goods passed. in the, State of Madras and the 
goods were delivered as a direct result of such sales in the State of Andhra. The 
question for decision on this premises was, whether the sellers in Madras are liable 
to sales-tax under the Madras General Sales Tax Act as continued and adapted in- 
Andhra by the Andhra State Act, 1953. On this question, the Court was divided 
in its opinion, the majority of the learned Judges. holding that the-sellers are liable 
to tax under the Madras Act as in force-in the Andhra State in respect of the sales 
above referred to which are described as “ Explanation Sales ” in the judgment. 
In his dissenting judgment Sarkar, J., holds contra.: 

Venkatarama Aiyar, J., in delivering the judgment of the none: recognises 
that the Madras Act as it stood prior to the Constitution did not impose nor autho- 
rise the imposition of any tax on “ Explanation Sales”, that is, on sales where 
the goods are delivered for consumption in the State of Madras, the property in 
the goods having passed in.another State. So, after the confing into force-of the 
Constitution, the provisions of the Madras Act in their operation on the, sales of 
the type:referred to above are strictly in accord with Article 286 (1) (a) read with 
the Explanation. But, by the same token, after 26th January, 1950, the provisions 
of the Madras Act in so far as they operated to tax sales under which the goods are 
delivered in another State the property in the goods passing in the Madras State, 
are plainly in conflict with Article 286 (1) (a) read with the Explanation thereto 
and could not therefore prevail against the constitutional inhibition.- It is in this 
background that one has to. ascertain the true scope and precise effect „of section 
22 added by way of adaptation, to the Madras Act in the exercise of the powers vested. 
in the President by Article 372 (2) which: :statedly i is for the-‘ * purpose of bringing, 
the provisions of any law in force in the territory of India into accord with the pro- 
visions of this Constitution.” In this context it is useful to consider in some detail. 
the nature and extent of the power to adapt and modify existing laws conferred on- 
m the President by Article 372 (2) and -exercisable by him only till 26th January, 
mt A 
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1953. The said power is, no doubt, as pointed out by Venkatarama Aiyar, J., a 
legislative power and the validity of any such adaptation or modification is pro- 
tected from challenge in a Court of Law. Bué, it is submitted that it is still not a 
plenary power and is not co-extensive with the ordinary legislative power of the 
State vested in the State Legislature by Article 246(3) read with Entry No. 54 in 
List 11 of the Seventh Schedule to the Constitution. Thus, to take an extreme and 
perhaps an unlikely situation it will not be permissible for the President in the 
exercise of his powers under Article 372 (2) to repeal the Madras General Sales-Tax 
Act and enact a new Sales-Tax Act in place of the repealed Act. Only the State 
Legislature is competent to make such a law. Likewise it is not within the com- 
petence of the President to amend under Article 372 (2) the provisions of the 
Madras Act dealing, for example, with the rate of taxation, the amount of the 
minimum turnover which is exempt from tax and similar matters. As these 
provisions are not in conflict with the Constitution and. therefore it is neither 
“ necessary ® nor “expedient” to bring them “into accord with the Consti- 
tution.” So far, the position is plain enough. 

The next question is, whether the power to adapt enables the President to add 
a provision in the Madras Act to the following effect : 


“The sale or purchase of any goods shall be deemed for the purposes of this 
Act to have taken place in this State if the goods have actually been delivered 
as a direct result of such sale or purchase for the purpose of consumption in the said 
State, notwithstanding the fact that under the general law relating to sale of goods 
the property in the goods has by reason of such sale or purchase passed in another 
State’. It is submitted that such an adaptation will be ultra vires of the President 
under Article 372 (2) for the reason that it is neither “‘ necessary ” nor “ expedient ” 
for bringing the provisions of the Madras Act into accord with the Constitution to 
tax sales of the type described above, which are exempt from tax under the pro- 
visions of the Madras Act as unadapted and such exemption is not only not in con- 
flict with but is in strict accord with the Constitution. 


It does not in the least detract from the correctness of the above conclusion 
shat the objection as to the legality of the hypothetical adaptation considered above 
cannot by the very terms of Article 372 (2) be urged in a Court of Law. The point 
is not whether such an adaptation can be successfully invalidated in a Court, for 
that is made impossible expressly. But, in interpreting the scope and effect of a 
provision like section 22, enacted under Article 372 (2) it is very relevant.to bear in 
mind the limits of the power vested in the President thereunder‘and as between 
two possible constructions of the adapted provision the one that makes the adapta- 
tion operate in a manner ultra vires of the President, should be rejected. With 
great respect it is submitted that the majority judgment in the instant case has not 
given adequate consideration to this aspect. According to Venkatarama Aiyar, J’s. 
interpretation of section 22 of the Madras Act as in force in Andhra Pradesh, ‘the 
Explanation to the section has to be read as fixing for tax liability the locus of the 

sale in the State of Andhra on the ground of delivery of the goods therein, on the 
same terms as the hypothetical adaptation dealt with above. Stich an adaptation, 
it has been demonstrated already would be beyond the strictly limited powers vested 
in the President by Article 372 (2). Further, it is submitted that the reasons. Given 
_ by the learned Judge for not adopting the interpretation placed on the Explanation 
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to’Article 286 (1) (a) by the majority judgments in the Bengal Immunity Company’s 
case? in the construction of the identically worded Explanation to section 22 are 
somewhat weak and unconvincing. » ““The context and setting of the two, Explana- 
lions the one occurring in the Constitution and the other in a taxing statute 
are stated to justify their being interpreted differently, notwithstanding 
the identity in their language. But as pointed out by Sarkar, J., in his dissenting 
judgment as a matter of language only the same words cannot have different 
meanings even on the assumption that “ context and setting ” in which the iden- 
tical words occur in the taxing statute are different from that of the Constitution. 
It is to be emphasised again, even at the risk of the charge of repetition that sec- 
tion 22 is only an adaptation made in the exercise of the limited powers of the Pre- 
sident as detailed above and is not the function and office of such a limited power 
to usurp the normal legislative powers of the State and fix the locus of the sale for 
attracting tax liability under the Act. Thus far from the “ context.and setting ” 
of the Explanation in section 22° being different from that of the Explanation in 
Article 286 (1) (a), it is obvious that by engrafting the latter provision in identical 
terms in the bedy of the Act, the draftsman of the Adaptation Order has only un- 
derlined that the provisions of the Madras Act should be subject to the paramount 
provisions of the Constitution. From this it follows that the interpretation placed 
on the Explanation to Article 286 (1) (a) by the majority judgments in the Bengal 
Immunity Companys case! would equally govern the interpretation of the Expla- 
nation to section 22. It is respectfully submitted that the majority judgment does 
not meet convincingly the cogent reasoning and unanswerable logic of’ the dis- 
senting judgment. 


TITLES | 
By 
M. MUTHUSWAMY, B.A., B.L., Advocate, Tiruchirapalli. 

By a Press note released reċently, holders of titles like ‘Bharat Ratna’ and 
‘Padma Vibushan’ have been enjoined not to parade them. The public have been 
advised that the titles should not be used in addressing or referring to the recipients, 
The following extract from the Press note issued by the Union Ministry of Home 
Affairs on 21st. February, 1959, regarding the use of titles makes interesting reading. 

‘ This is not in accordance with the terms under which these awards are con- 
ferred and-this is contrary to the spirit of the Constitution which has abolished titles. 
It is therefore desirable that. no civilian award should be affixed or prefixed with the 
name of the awardee to give the appearance of a title? The Press note alludes to 
the titles as ‘civilian awards’ which is only tweedle dum and tweedledee. 

The relevant provision of the Constitution, viz., Article 18 (1) says: ‘No 
title not being a military or academic distinction shall be conferred by the State’. 
The marginal-note of the Article is ‘ Abolition of titles ’ and the Constitution has 
set its face against the conferment of any title by the State excepting a title which 
isa military or academic distinction. The intention of the framers of the Consti- 
tution obviously is that in a democracy wherein citizens are assured of equality of, 
social and political status titles would smack of distinctions bétween man and man. 
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There is of coursé room for argument that titles have their place even in a 
democratic set up as they are incentives to self-less service. ` 

It cannot be pretended that titles like- ‘Bharat Ratria’ and ‘Padma Shree’, etc., 
are military or academic. distinctions. Nor can it-be contended that- the President 
in whose.name the titles are awarded is distinct and separate from the ‘State ? men- 
tioned in Article 18 (1) and that he is free to award titles. The term ‘State’-in this 
Article as in others will include thé’ President agting in his official capacity. 

: The result-is-that'the conferment of titles by the State’is ‘contrary to the letter 
and spirit of the Constitution. Still the titles are generously conferred gratefully 
received and publicly acclaimed and the Article has become a drid letter. The 
honours have not-been declined except by one this year. : a 

While so, the homily addressed to the public and to the awardees ! not to use 
the titles is amusing bésides being ungracious. It is anomalous that what is consti- 
tutionally right for the State should be socially improper for the subject. 

The present writer wrote to the Prime Minister and the Secretary to the Presi- 
dent as early as. 1952-on the constitutional impropriety of. the titles and received 
an acknowledgment, but has received no clarification so far. The Press note, 
however to a large extent, confirms, the view point set out here. 

It is patent that either titles should go, or Article 18 (1) should go. It is sides 
with respect that Article 18 (1) be abrogated or amended suitably so thatethe prac- 
tice of conferment of titles. be retained for whatever they are worth ; and the titles 
already granted may be assured of a lease for the rest of the life-time of the titled 
persons. -n SŠ 

There is an impression that in interpreting the Constitution the State is playing 
hide and seek with hair splitting technicalities, and this should be obviated. 
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2 ISTHE CONSTITUTION OF INDIA FEDERAL? 
oa yy As oe 
V: G.- RAMACHANDRAN, M.A., B.L:* 

The Constitution of India is on the pattern of a Federal Democratic Republic. 
The' three major -characteristics of a Federal system are: (1) Supremacy of the 
Constitution, (2) Distribution of’ Powers and (3) Authority of Courts. Thus 
under the first category all the three powers of the State, executive legislative or 
judicial, is subordinate to the Constitution both at the Federral and State level. 
The second category ‘entails a division of authority between the Federal Govern- 
ment and the States which are its constituents. Under the third caption, the 
supremacy of the Courts as interpretor of the Constitution is essential to nullify. 
any action of the Federal or State Governments or their respective organs when- 
ever such action runs counter to the mandatory provisions of the Constitution. 
A Federal Constitution is clearly an attempt to reconcile the apparently irreconcil- 
able claims of national sovereignity and State sovereignity. The Constituent States 
of a Federatiors may be either the creator of the Central Government, by agreeing 
to part with already existing sovereign power to the central agency -or the con- 
verse may be the case where the Central Government, which was priorly unitary, 
is rendered by the new Federal Constitution formulated by the people or their 
representatives to the position of a Central Federal Government sharing its sove- 
reign powers-with the component administrative units, 

Judged broadly: under the above catégories the Constitution of India is cer- 
tainly Federal. ` There are various types of Federations such as found in India, 
America, Canada, Australia and Switzerland. “ptm” SES 
-We are particularly concerned now with a controversy that has been raised 
recently by the opinions of Prof. K. C, Wheare’ endorsed by Mr. N. Aruna- 
chalam? (Lecturer, Madras Law College) and that of Prof. C. H. Alexandro- 
wicz? of the Madras University. Prof. K. C. Wheare has coined a phrase 
‘Quasi Federation’ as applicable to India but has not anywhere defined what a 
‘Quasi Federation’ is. If it is said to be analogous to ‘such terms as ‘Quasi 
Judicial’ or ‘Quasi Legislative’, the Jurist has to pose.the querry is ‘Quasi Fede- 
ration’ derived from any source which was truly Federal. We know judicial 
functions devolving by statute and quasi (though not fully» judicial) function? 
delegated to certain bodies of tribunals by statute. Similarly delegated legislation 
either by .a statute or by the parent legislative body itself under some power 
vested on it by law can create quasi legislative organs. But what is the term 
‘Quasi Federal’? There is no legislative sanction for such a terminology at all 
in any of the Constitutions of the world. As Prof. Alexandrowicz states.the 
term ‘Quasi Federal’ should only mean ‘Virtually Federal’. . But is does not take 
us further than in a negative way stating ‘India is not Federal but quasi Federal’. 
Is the’latter capable of any decisive definition? It appears to be a ‘loose’ .con- 
notation taking us no where but landing us in a quagmire. We can understand 
terms stich as ‘Federal’, ‘More Federal’ or ‘Less Federal’ as indicative of the 





* Author ‘of ‘Fundamentals Rights and Constitutional Remedies’ (Published by Eastern 
Book Company, Delhi). ; : i 
` 1. Vide His Books on ‘Modern Constitutions’ and ‘Federal Government’, 
2. Vide The year book’of Legal Studies, 1957. Article on “The . Indian ‚Constitutional 
Structure’. K 
3. Vide His Book on ‘Constitutional Development of India, P. 149-205. His article 195 ‘India 
a Federation’ in the International and Comparative Law Quarterly, Vol. VIII (1954% Rage 393. 
Also his article on ‘Quasi Federalism’ in the Lawyer August, 1957. ay «2 s 
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degree of Federalism exhibited in a Constitution. But to say ‘Quasi’ imports 
an underlying idea that it is not Federal. Ordinarily the tussle is between 
‘Unitary’ and ‘Federal’. In such an event ether a Constitution is Unitary or 
Federal. Federalism cent per cent or diluted Federalism of a lesser degree, one 
can understand. Can diluted Federalism be unitary? It cannot. On that ac- 
count can it be called ‘Quasi Federal’ as if there is an intermediate stage. A 
Constitution is either Federal or not Federal. The minimum requisites for 
Federalism should alone be looked into for ptfrpose of classification. If Quasi 
Federation, is to be in vogue, is it to be applied-to all Federations which are not 
cent per cent Federal or is the nomenclature restricted to any country with less 
than fifty per cent Federalism and further is any percentage fixable at all for in- 
troducing such a terminology. Mr, Wheare appears to feel America is the truly 
Federal type. He sayst ‘Among examples of a Federal Constitution there may 
be mentioned those of United States, Switzerland and Australia. In each case 
the Constitution sets out the matters upto which the Legislature of the whole 
country may make laws and it reserves to the States or cantons a sphere in which 
their Legislatures may operate, in legal independence of the Central Legislature 
and of each other.’ Later while dealting with Canada, the professor feels a great 
difficulty and comes to a halting view that the Canadian Const#tution may be 
called ‘Quast Federal’. The word ‘may’ has to be noted. It is only another 
way of saying ‘Canada is not as Federal as America. Quoting the Professor’s 
own words. “The Constitution of Canada’is more difficult to classify. It esta- 
blishes an independent Government for the whole Government, but it permits 
that Government to exercise certain limited powers of control over thé Govern- 
ment of the ten provinces. Although there is a list of subjects enumerated in 
the Constitution over which the Provincial Legislatures have exclusive authority 
and upon which the Parliament of Canada is unable to legislate, yet it is pro- 
vided that the executive Government of Canada may veto provincial bills or dis- 
allow provincial acts. Moreover, provincial Judges are appointed by the Govern- 
ment of Canada and the formal head of the Provincial Government—the Lieute- 
nant’ Governor—is also appointed by the Government of Canada. These quali- 
fications upon the strict Federal principle of independant and co-ordinate status 
between the general and Provincial Governments may lead us to regard the 
Canadian: Constitution as not strictly Federal. It may be called “Quasi Federal.” 
That is what Prof. Wheare has stated. 


e . With all. respect: to Prof. Wheare, we can only say that Canada presents 
a less Federal structtire in its Constitution than America, but nevertheless, it does 
not thereby become ‘quasi Federal’ ie., that which is not really Federal. In 
reality in Canada, the present Constitution dates from 1867, when the British 
North America Act was passed, uniting the then existing four provinces into a 
Federation entitled the Dominion of Canada, which later on increased ta ten Pro- 
vinces. ; l 

The essentials of a Federal type are there in the Canadian Constitution. 
There are: ` AE . 


(1) the Units of the Federation, 


` 7 (2) the Power to amend the Constitution by the King or Parliament, of 
Britain by an address presented by both Houses,of the Dominion Parliament. 
This. has to be backed by substantial public opinion in Canada. If the consent 
of the one or more of Provincial Legislature is lacking, the convention appears to 
be that amendment may be refused by the Parliament. z 


(3) There'is a definite division of powers between the Dominion and the 
Units, the opposite of the U.S.A. model, ie., the powers of the provinces are 


$$ - a 


1. Modern Constitutions by Pro. K. C. Wheare P. 27. 
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enumerated and residue, is left with the Dominion. There is definite state list 
on which the provinces could legislate. 


(4) The executive power enables the Government to be carried on in the 
name of the King through his Governor-General who acts on the advice of the 
Dominion Cabinet Ministers, elected and responsible to the House of Parliament. 


(5) The legislative power is centred in the Dominion Parliament which 
consists of the King, the Governof-General, the nominated Senate and the elected 
House of Commons. 


(6) The judicial power is vested in the Supreme Court of Canada. The 
two Federal Courts are the Supreme Court and the Court of Exchequer and Ad- 
mirality, the Judges of the Superior Courts being appointed by the Governor- 
General to hold office during ‘good behaviour’ and removable by an address by 
the Senate and the House of Commons. May be the Supreme Court of Canada. 
is less powerful than that of America as its power to interpret the Constitution 
is reduced by the Governor-General’s power of dissallowing provincial bills. 
But in another way it is more powerful than the American Supreme Court as it 
can hear appegls, from provincial Courts on purely provincial law. 


We have outlined the above broad features of the Canadian Constitution to 
indicate its Federal- nature. It may be clearly understood that the nature of 
Federalism is more one of historical growth and based on a nation’s necessity. 
To except he same pattern of Federalism in all Countries is well nigh impossible. 


It is the fashion to regard America as the mother of Federal Constitutions. 
But even there, there are certain features which are the antithesis of true and 
unalloyed Federalism. We shall detail a few aspects of the same. It is argued 
that in America as the Congress has only enumerated powers the residual powers 
are vested in the States or.the People, thus making it appear that there is a very 
real division of powers, the states being as sovereign, if not more powerful than 
the centre. Unlike India or Australia there are no concurrent legislative lists in 
the U.S.A. But in actual practice this seemingly strong federal feature has 
been abused. During the national emergencies or when national interests required 
a broader concept of Federal Power, the Supreme Court of America was called 
in to rescue in its interpretative jurisdiction to invoke the doctrine of implied 


Powers, the doctrine of immunity of instrumentalities and the doctrine of implied 
prohibition ; 4 


Thus in Macculloch vV. M aryland, the Court allowed the Congress to assume’ 
control over ‘Banking’ in, national interests though Banking was not a listed 
Federal item. The implied powers ferretted out the listed item ‘carriage’ to 
suit the occasion and this was: deemed to comprise ‘Banking’ ‘also. Again in 
U. S.v: S. E. Underwriters Association I,? the Commerce clause was invoked 
as a positive: power to bring in a non-Federal item as ‘Insurance’ under the im- 
plied Federal Power. This tendency to assume Federal Powers through the 
interpretative jurisdiction of the Supreme Court compelled Mr. Dodd, an 
Americanwriter to state—‘the scope of national authority has become a question 


of Government Policy and has substantially ceased to be one of Constitutional 
Law.’ 


Under the doctrine of ‘Immunity of Instrumentalities’, the Supreme Court of 
America propounded in Macculoch v. Maryland, that the power to tax involves 
the power to destroy. Ergo a State cannot take the agencies: of instrumentali- 
ties of a Federal Government as that would cripple the function of the Federal 
Government. 
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Under the third doctrine of implied Prohibition, the American Supreme 
Court held in U. S. v. De Will, that the Congress power to regulate trade 
among States implies prohibition regarding internal trade by- State except indeed 
as a necessary -and, proper means of carrying into execution some other power 
expressly granted or vested. 

Thus while we exalt the American Constitution as highly feiteral giving real 
- autonomy to states, yet in actual practices thisdatter autonomy .appears to be 
mere smoke screen. The Centre is given more power by invoking the above 
doctrines for the Supreme Court, to interpret the Constitution in such a way as 
to’ yield’ more power to the Centre than what is” contained in the ‘Constitution. 
Shall we then call America as cent per ‘cent. Federal? Assuredly ‘not. It'is very 
nearly on a par with Canada and India in the above matters. For the doctrine 
of implied power is thoroughly unnecesstry for the federal systems of Canada 
and India where besides the residuary powers being vested in the Centre, there' 
are double enumeration of: powers such as Federal and State items. India has 
another string: to its: bow in ie long list of ‘concurrent powers on the’ aed 
of Australia. 


The doctrine of immunity, of Instumentalities i is not wanted th India as the 
exemption of mtitual taxation is specifically provided under Aricles 285 and’ 289. 
Canada ‘has. rejécted the doctrine’ on the ground that’ the validity of each’ legis“ 
lation has to be tested ‘intrinsically and not whether it would hamper the ‘func- 
tions of another Government as interpreted in America. (Vide John Deera Plow 
Co. v. Wharton.» Canada and India also do not need the doctrine of implied 
prohibition om account of the . aaa double and triple. enumeration : of 
powers.-" : } ; 


t 


In. Ambiica though the States aanere with all reserve power yet in pae 
they' are so used’ as not to conflict'with the needs ‘of: National Government at the 
Centrė.1. Again. in the ‘Australian Constitution, there is no treaty making power 
and this power is” derived . through’ judicial interpretation ‘(Vide ' King 
v. Burges $) ‘where it - was possible to find’ the power to enforce 
international. agreements despite its effects on State- Legislation. ' The same diffi- 
culty was felt-in America though Article VI gave adequate powers. In the Indian’ 
Constitution, the Centre could legislate for the State ‘during emergencies. There 
is no such specific provision in the American ‘Constitution. . Butthe Supreme 
Court of America came to its rescue to assure such power during war.. ‘THe ver- 
dict of competency- -thus lay with.the Court and-not with the Federal Terenti 
The ‘emergency’ powers of Parliaments of India;visualised in'Articles 249 and 250 
power to legislate: for the State; Article 356, which enables the President to take 
oyer if the Constitutional machinery breaks down—-these are all absent in. America.. 
But this is circumyented thus. If there was resistance by a State to the Exe- 
cution .of any. law by. the Congress or if federal ‘authority was questioned by 
State, ‘Government, the National Government may exercise its military forces to 
compel the State to obey its laws, so-as to maintain the Indestructable Union.‘ 
Instead of this armed Forces invasion of a State we have in the, Indian Consti- 
tution powers to suspend State Rights and assumption of powers by- the Presi- 
dent during emergencies. 

Now certain -factors emerge from the above discussion. - In Amerita, as ; the 
power of. Constitutional amendment is ‘very rigid the Supreme Court is utilised 
to so interpret the.Constitution so as to meet any new national*emergency. In 
India the. amending’ process is not so rigid and so the Supreme- Court of India. 





1. (186 9 Wall. Ae 

2. LRANS) A.G. 350. 
3. (1936) 55 C.L.R, 608 
4 Inte Debs, (1895) 158 U.S. 584; The Protein, 12 Wall 701, U.S, v, igde 9. Wall 56. 
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has restricted ‘powers of interpretation. In America though the ‘Constitution 
apparently restricts the power of the centre yet in actual practice it weilds more 
power than the units. Ergo the criticism that in Canada or India what is- yielded 
by the ‘letter of: the Constitution to the States is far less than what is its due 
falls to the ground since in America, the resultant is the same in the actual work- 
ing. of the Constitution. “What is “directly put in the Indian Constitution is in- 
directly practiced in. America. If sq what is the use of dubbing India and Canada 

` as ‘quasi Federal’ while America and Australia are termed as ‘Federal. It all 
bespeaks of a lack of perspective and lack of decision.’ The term ‘Quas? is a 
camaflouage and a veritable ‘cannondrum leading the jurist into a needless hair- 
splitting mirage of ‘words, mere words’. 


Tt will be more appropriate to fall in with the reasoning ‘of Mr, C. F. 
Strong who dealt on variations of the Federal „Type thus: “In the completely 
Federalised State, of which' the United States is the most perfect example, the 
court is absolutely Supreme’ in its power to decide in cases of conflict between 
the Federal authority and the State authorities. In other cases the powers of 
court are’ limited by rights’ ‘granted to other authorities. Of this Switzerland 
affords the besteéexaimplé” -Fot hér_ not the Federal Court but the Federal 
Assembly i is the final arbiter: où all ‘conflicts between the State and Federal autho- 
rity. . . Between these two ‘extremes lie several examples of variation in the 
matter “of deciding conflicts between Federal and State authorities. In the 
Aisstralian: Constitution certain clauses exist, which may be altered by the Com- 
monwealth* Parliament’ without -reference’to any other authority. In such cases 
there can be no’ question - -of ‘infringing the rights of States.” : 


Mr. C F.: Strong thus calls America as most federal and refers to Canada 
as, ‘Jess: Federal” than - America, Australia-or Switzerland. He, further speaks 
of, (Canada, as. a ‘modified example’ of a Federal State?. He never uses, the. term 
‘quasi’. Again referring to the U.S.S,R. Mr. C. F. Strong said? that it is 
‘nonetheless’ a Federal State though it repudiated the methods of Western consti: 
tutionalism. ‘The U. S.S.R. as under the Stalin. Constitution of 1936 in its 
federal aspects bears on paper atleast? a striking resemblance. to some of those 
who. have so far, examined.’, Mr. Strong was uttering the bare truth when he 
said* Federalism varies, in: form ‘from place to place and from time. to time’ 
depending-on so many ‘factors historical, geographical, economical and political. 
Thus. the historical, background of Soviet Russia necessitated a new philosophy 
of the political life a regimetated socialistic Republic where the individual got 
submerged in the States’ needs. The way of life was totalitarian and regimen- 
t¢d,to azpattern which clearly is antidemocratic. An alternate Government was 
impossible. with only.one recognised monolothic political- party as the Communist 
Party..... This is also: the antithesis-of democracy. But on paper the U.S.S.R. 
was a Federal. State with sixteen-Soviet Socialist Republics. There is an enumera- 
tion of powers ‘on :the. U, S.A. model enumerated so, far as, the Centre is con- 
cerned, -thè residue, relegated ‘to the States. The executive power was vested 
with the council. of. ‘Ministers while the Legislative Power vested in the Supreme 
Soviet which consisted of ewo Houses, ‘the Soviet Council of the Union and, the 
Soyiet Council of Nationalists.. 


Thus on paper the U:S. S; :R. is a Federal Constitution but in actual prac- 


tice: it is antidemocrate and ‘totalitarian. Shall we: call U.S.S.R. as ‘quasi’ 
Federal -or atleast Federal indicating” that the Powers are not really shared bet- 


i 








1, Vide Modern Political Constitutions. 
2. dbid, P. 115. : : niga tae 
g. Ibid. P. 122. us ae 
4. Ibid; P. 181. . 
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è ween the Units and the Centre. It is a one party monolithic State though out- 
wardly Federal. It is best to call the U.S.S.R. as the ‘least Federal’. 

‘The condition for establishing Federalisr& are (a) desire for Union, (b) the 
desire for local independence (c) the absence of marked inequalities among the 
componant ‘units (d) Political education and legislation. It must be noted three 
factors were present in varying degrees and forms before the Federal Constitu- 
tion of America, Australia, Canada or India were ushered in.: The problems of 
Federal Government were-generally met by (a) Satisfactory ‘division of powers 
(b). Protection of the smaller units against dominance by the larger (c) Organi- 


sation of.the relation among the units and (d} a satisfactory method of constitu- 
tional amendment. 


. As Mr. C. F,.Srong says ‘the greater the reserve Powers with the Units, 
the more markedly. Federal is the State whose Constitution permits such reserve 
to them’. The word used is more markedly. So it is all a question of more 


Federal or less Federal and never was there any yardstick under the connotation 
of ‘Quasi Federal.’ 


_It may be -aposite to recall what Prof. K. C. Wheare himself says? as to 
the divergence of the law of the Constitution and the practice of it. ‘Although 
the power of veto and disallowance have been exercised by the Government of 
Canada over Provincial legislation they have been used sparingly and. they have 
done, little to contradict in practice the independant status of the province. In 
Australia on the other hand where the law of the Constitution safeguards the 
independance of the States more strictly the control of the Governntent of the 
.Commonwealth of Australia over the Governments of the States has. become so 
great that some observers would say that in practice the States of Australia are 
little more than the’ administrative agencies of the Commonwealth. This control 
has come chiefly from the’ greater financial resources of the Commonwealth and 
has shown itself particularly in the increased reliances ‘of the States upon grants 
from the Commonwealth for the performance of most of their. important 
functions. It may be said therefore that the Australian Constitution embodies a 
considerable measure of decentralisation or devolution, although in law it remains 
Federal. In Canada on the otherhand: though: the Constitution in law is ‘quasi 
federal’ it is in practice nearer to Federalism than the Australian. , In the class 
of quasi Federal: Constitution it is probably proper to include the Indian Consti- 
tution of 1950, the Constitution’ the W. German Republic of 1949 and also that 

“ofthe German (Weimer) Republic from 1918 to 1933; and the Constitution of 
the U.S.S.R. of 1936’. These are Prof. Wheare’s words. l 
~- We must note that Prof. K. C. Wheare was halting and rather indecisive 
in his phraseology. He says Canada may be called ‘Quasi Federal’. He felt it 
probably proper to include India in the category. He also admits that countries 
which are more federal on paper are less or least - federal in practice and vice 
versa. , In such‘a context we feel that there is no background or justification for 

g coining a new word ‘Quasi’ Federation to add to the confusion. Mr. Aruna- 
chalam quotes: Prof. K; C. Wheare® as saying ‘If there is no sphere of activity 
reserved for the constituent’ communities and forbidden to the Central Govern- 
ment, the Union is not Federal; but legislative, or incorporative, as the Scots 
called it in 1907.’ But this is not the case at all in India. The two basic requi- 
sites for a Federation are stated to be (1) two-Separate Governmental Organi- 
sations for the Centre as well as the State with its duplication of institutions 
Legislative, executive and Judicial, (2) the respective spheres*of the Centre and 
the State in the above should be in writing. 





1.” Jéjd 101 quoted in Appadurai’s Substance of Politics, P. 444. 
2. Modern Constitution, P. 28-29. 
3. Book on Federal Government. 
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Does not India answer to these basic Standards of Federation? Is there 
not separation of powers and two Governments the Union and the State in 
India. In the sphere of the Unior® Government Articles 52 to 78 deal with the 
powers of the executive while Articles 79 to 122 deal with the legislative aspect. 
The judiciary are referred to in Articles 124 to 147. In the sphere of the State 
Government the executive (Articles 153 to 167) the Legislative (Articles 168 to 
212) and the judicial (Articles 214 to 237) aspects are detailed. The distribution 
of legislative powers are covered by Articles 245 to 255, Administratjve relations 
of State with the Union by Articles 256 to 263 and the Emergency Provisions 
by Articles 352 to 360. The three enumerated lists are given in Sch. VII. 


We ask, are all these division of Powers unreal? Does it all lead to such a 
vanishing point of Federalism as to invoke Mr. Arunachalam’s term ‘Quasi 
Federal’, or “Legislative or incorporative’ etc. Mr. Arunachalam argues that 
‘where the automony that is assured to the units therein is precarious or at the 
pleasure of the Centre, will not in any sense be entitled to the Status of a Federal 
Structure, contractual, administrative or otherwise. Such a structure can only 
be quasi federal or legislative or incorporative as the Scots called it in 1707.1 


We may say this is bad logic and worse law. At any rate Mr. K.C. Wheare 
referred to cases where there is no power at all for the unit whatsoever, as legis- 
lative or incorporative. In that sense India cannot be assailed for the, States 
have substantial though limited power. Mr. Arunachalam characterising that 
Articles 257 and 365 of the Indian Constitution reduce the Federal character to a 
vanishing point, is indeed fallacious. It is'merely a ‘Vanishing Argument’ for 
such emergency powers have been usurped by the American Congress under its 
police powers so as to safeguard the so called indestructable Union by marching 
its military forces and the President exercising his supreme powers over “the 
State concerned. We have already adverted to this aspect in the prior pages. 
So Mr. Arunachalam appears to feel satisfied with the legal aspect on paper 
though the practice may be contra and most ugly. On the wake of this specious 
reasoning Mr. Arunachalam decldres that Indian Federalism ‘Vanishes’. Did 
not American Federation -vanish equally under those circumstances? Why this 
discrimination and causistry in reasoning? He excells in this direction when . 
he says? ‘After all Quasi institutions have, come to stay. in every branch of law.’ 
If the reference is to ‘Quasi Judicial’ or ‘Quasi legislative, they are derived under 
law by delegation, or directly by statute. He further adds ‘Quasi means note 
exactly’, This is again a most imperfect way of describing the structure of a 
Federation. As Mr. Alexanderowicz rightly called this as too vague a term and 
added? ‘The use of ‘Quasi’ in legal terminology proved meaningful in exceptional 
cases only. For instance in the expression ‘Quasi Judicial’ the addition of 
‘quasi’ serves the purpose of indicating the application of approximately judicial 
methods in administrative proceedings. It might also be conceded that in term 
‘Quasi legislative powers’ the term ‘quasi’ proved helpful to justify and explain 


-delegation of legislative powers to the Executive. But in the expression 


‘Quasi’ Federation’ the word quasi hints at a deviation from the Federal Prin- 
ciple without indicating what kind of special position a particular quasi. Federa- 
tion occupies between a unitary State and a Federation Proper.’ 


The Professor further suggests to Mr. Arunachalam to ` rather consider 
India as a ‘federation with a vertically divided sovereignity’ than as an adminis- 
trative federation.. Ie must be clearly understood that ‘Sovereignity’ is a unit 
and cannot be divided and what is divided in a Federal Government is nothing 








I. See Article on Indian Constitutional structure in the Year Book of Legal Studis 957- 
2. Vide 1957 Year book of legal studies, P. 36. 


3. Constitutional development in India, P. 1 58-159. D 
, 


36 . due MADRAS LAW JOURNAL. ` [i954 


more than powers of, the Government?? Thus Sovereignity is in the Federation 
itself and that is in the State, formed by the Union and what is retained by the 
component members is merely local autonor@y in respect of certain matters.’ 
Prof. J, W. Carner? refers to perfect and imperfect Federal Unions, the 
difference being only in the degree of Federalism. This appears to be a better 
classification than ‘Quasi Federal’. But we believe the better term.to be used 
should, be ‘Federal’ ‘more federal’ or ‘less federal’ to indicaee the. degree of the 
Federal structure in an approximate manner. * f ' 

" The opinion of Mr. Arunachalam that ‘the Constitution of India and Canada 
share ‘alike many common features that really cut across the essential principles 
of Federalism’ is incorrect. What can be really asserted is while there are cer- 
tain: basic features of Federalism in India such as Supremecy of the Constitu- 
tion division: of powers and authority of courts yet there are certain unique 
features in the Indian Constitution peculiar to itself, some of which tend to sug- 
gest a leaning away from Federal and towards centralisation of Power in the 
Union Government. Federalism varies from place. to place and from time to 
time in the history of the world. A country takes unto itself such a Federal 
Pattern, as it could assimilate or find it necessary in its historical evolution. We 
shall now study the cases of America, India, Australia and Canada in ‘their 
Federal characteristics.’ + In the mode of formation, a Federal Union may be 
formed by a voluntary agreement between a number of . sovereign independent 
states. for “the administration of certain affairs of general concern such as in-the 
U.S.A. or Australia. It may also be a unitary state transformed into a Fede- 
ral Union as in Canada. In India eveh under the Government of “India Act, 
1935, the Provinces could not be said to bė in any sense sovereign like the States 
of the American Union. After the -political awakening in the Gandhian era and 
the’ British quitting India in 1947, the Constitution has been framed by the people 
of India assembled in the Constituent Assembly. The people of India wrought 
for themselves as set out in the preamble to the Constitution a sovereign , Demo- 
cratic Republic to secure (a) justice social, economic and political (b) liberty 
of thought expression, belief, faith and worship (c) Equality of Status and 
opportunity (d) Fraternity assuring the dignity of the individual and unity of 

- India. Just as the indestructible union of America carved out by the Americans 
the vision in India was for a United India for all time with no option to the 
component States to- secede. With Pakistan cut off, the intensity of the peoples 

ewish was for ever preserving the Unity of the rest of India. f 

The Constitution of India envisaged division of powers, between the Union 
and the States. The old Indian States were also brought under the Federal 
system. It was Sardar Patel’s monumental effort that welded the Princely India 
and the rest of India into one. The stress and strain of what were the old 
Native States, B States when it had to be associated into a Federal pattern with 
A States (the old British Provinces) C States (the Chief Commissioner centrally 
administered areas) and D States such as Andaman and Nicobar Islands all these 
required a constitutional set up of a Federal type but giving sufficient power to 
the Centre, sufficient to pull together all these centrifugal and centripetal forces. 
The hegemony or multiple character of the people of India with their linguistic 
and religious differences called for a strong centre with defined enumerated 
powers. , The states also were to be given autonomots powers limited by an enu- 
merated States list.. There were besides the concurrent list which enabled both 
the Centre and the States to legislate, the former having precedence. The resi- 
duary powers were necessarily left to the Centre though- in effect after such 
elaboration of three lists there can be hardly anything residuary. 








I. Prof. J. W. Garner— Political Science and Government, P. 266 and 163. 


2. Ibid, P, 260, . 
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While, in, America the State territory, was.unalterable: in’. India! though thé 
Unity of India, is assured,, Parliament can, re-organise the States or alter: their. 
boundaries. (Artide. A). : This i is n@tyat all, unfederal::,; The history ‘and: political 
reasons in India necessitated such a pattern. Linguistic: agitation the: old Prin- 
cely States being allowed to be gradually drawn.into the Federal. Structure all 
necessitated: stich: : provisions. Now the'task’ of Princely: ‘States beitig- absorbed is 
over: and ‘even the concept of ‘B States ‘has. vanished: ‘withthe First’ Constitutional 
Amendmentcof-1951. '. Parti Arang B States now having’ ‘same ‘characteristics: and 
federal governance’ ‘The linguistic urgé had ‘been - ‘subsequently'"’ ‘riearly satiated 
with the .reorganisation: of: states’ on: a linguistic basis -consequent òn- the: states 
of fourteen states, the classification’. of: states. Parts ‘A' and’ B- and C isappearitig 

- the old.C.states merging: into’ ithe neighbouring states! ‘and states:B receiving an 
equal, status with:states-Ai» All'the statés in India dre shaving as their head only 
Governors appointed: by: theiPresideat of ‘India, the institution’ of Raju’ "Pramukhi 
being now - obsolete. “Despitethe power to: tax,‘ the’ ‘States have necessarily ` to 
look. upto..the- Centre. for. financial help. In’ the. legislative ‘sphefe ‘the’ Ceritre has 
the supremacy: particularly::during: national ' ‘emergencies.’ Nevérthieless the States 

‘are. dutonomous-with théir:owh Goverriment its ‘law’ making: Legislatutes and its 
own jitdiciary. :Readéd -bythe High ‘Court.:'All'this is- ‘sufficiently Federal’ and ‘if 
the, Units have to-lean. on the Centre, on! certain: given, occasions, it “cainriot make 
the Constitution unitary. In fact, in normal times, the’ ‘Géveinment is Sre 
while i in. NE Bees theren n a, sort. or GA oia oe the e ha 


the- a hone A! feel: patteri ping that bE” ' Rea may, ‘create 5 
lot ‘of “shocks! and’ counter shocks: dissipating” -the ‘country!’ ‘and dissolving the | in- 
dèštrùcťfable ‘unity’ of India ‘into Warring tnits ‘leading to the’ ‘gradual disintegra- 
tion -of' India inté weak: totalitarian’ ‘principalities.’ In ‘under ‘developed countries 
as India: the ‘American’ patteri is most ‘unsuitable’ and ‘we must reeds have checks 
atid ‘countér checks'on’ the: federal growth: of thé Indian’ i People. ' That'is ‘why, | the . 
Constitutiori réserves all ‘power to’ the Parliament td’ affect terri oriäl changes in 
the Unit. “Thére'is therefote, nothing ‘i in vogue it-India as ‘the American equa- 
lity of the'States irréspéctive' of" their’ sizes’ or’ ‘population. ‘Under the Indian, 
Constitution there-is no équality of’ representation ‘Of the ‘states in ‘the council of 
states since the creation of ‘the Federal Union was hot “ brought ' about by any 
agreeménti between the component states; ‘The ‘number ‘of! members to the Coun? 
cil of, states varies ‘from: 1'to.31 for the: various”: component states’ This is ‘ins 
tended to:be so since -in the political growth’ statés -A Wete itiote maturé than the 
old ‘states-B, G anid D.. Iti was for the’ benefit of thë Federal’ Union if Inore re- 
presentation was given to the former states in ‘the: Council of States. 


i Again on, ‘account of thé historic’ origin America’ yields to” the component 
units the right td determine their“ own Constitution. For ‘the. Constitution of the 
United States (1787) sitaply drew up the | ‘Constitution . of the ‘national, govern- 
ment leaving it ‘in. the. main to the States to continue to preserve their, original 
Constitution or ‘in the cAse of new admissions-tó draw. ' up their own..Constitution 
or to amend théeny.’, But'in‘India we had ‘s no “such. sovereign stafes to begin with; 
then the Gonstitition of India was forged.’ “The States ` were then, mere, adminis- 
trative’ Units ‘arid’ so in“India as in ‘Canada’ the Constitution ` embraces both. the 
Union and the States, 


t 
ae 


Again “Legislation by a "State i in India j is subject + to dalis by the Presi- 
dent when reserved by the Governor (Article 201). This is intended to have a 
sort of control by the Federal Chief, the President of’ the Indian Republic. It 
is with this view that the-Governor of a, State is appointed by, the- ‘Union Presi- 
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dent to hold office during his pleasure (Articles 155-156). These provisions are 
absent in the U.S.A. or Australia but present in Canada. But this cannot efface 
the basic federalism of. India or Canada. Ofily the Federation of the latter are 
more controlled and regulated. : 


‘In, America, National Unity with State rights was reconciled by a logical 
division: of everything essential to sovereignty. A dual polity was thus put in 
yogue such as dual citizenship, duality of officers and a double system of : Courts 
at the Federal and State level. But this was not possible in India, which was a 
Federal baby with divergent forces pulling and obstructing her future. So as 
in Canada, India has only one Union citizenship. Though the Union and States 
have, their own public servants there is no clear cut division, one complimenting the 
other in all necessary spheres of work. In the sphere of administration of Justice, 
in India there is but one integrated system for administration of both the Union 
and State Law. This unified system has stood the test of time during the 150 
years of British regime and no case was made to bifurcate the Courts into Federal 
and State. Too much of such division will affect the essential unity of India 
which is but a hegemony of divergent castes and creeds. A centripetal force ' 
was needed to bind together these anti-federal phenomena.» In America, it was 


all one people and who were habituated to State sovereignty prior to the forging 
of the Constitution in 1857. 


So the degree of Federalism is one, more of historical growth. What is 
good for America is not necessarily good for India. A set rigid pattern of 
Federalism will not generally help in the growth of true Federalism. © The 
peoples of a country can take in only the required dosage of Federalism as is 
stiitable to their growth. Over dosage may stunt or destroy their growth. 
Federalism is not like the set pattern of coats to wear. It is a cloak of varying 
organised patterns befitting each wearer and helping him to the next and superior 
stages of Federalism. As we analysed earlier even in America we find the centre 
moré powerful than the States. Thus there can be practical difficulty in evolving 
a truly Federal Democracy (cent per cent. and unalloyed). So long as the poli- 
tical consciousness added by the economic and social factors, are not at a high 
ebb in ‘the mass of thé people, you cannot except, a truly cent per cent. federal 
type‘of Government. Our imperfections are to be cured by a sort of direct or 
indirect unitary ‘control even in a Federal Democracy. 


e Thus the Indian system which in the main present a federal system Yor nor- 
mal times has also the unique achievement of imparting to the Federal System 
the strength of a unitary system in emergencies. As we stated elsewhere what 
we do directly in’ India is achieved in America by an inderect dubious method of 
judicial interpretation during national emergencies. 


As, Mr. Durga Das Bast i in his Commentary on the Constitution of India 
says. ‘But with all the above exceptions our Constitution with its distribution of 
powers and the duty of Courts to guard that remains normally and basically a 
Federal Constitution subject to specified exceptions. The exceptions are unique; 
but in. cases where the exceptions are not attached the Federal Provisions are to 
be applied, without being influenced by the existence of the exceptions, Ina 
way, Indian Federalism enshrine a principle of reconciling Federation with nation- 
alism. ‘It is also a compromise between judicial supremacy and parliamentary 
sovereignty. 

Justice William O. Douglas of America in his 1955, Tagore Law Lectures? 
recognises the clear trend even in America towards ‘a strong and powerful 





1. “3r Edn, Vol. 1, P. 13-18. 
2. Tagore Law Lectures (E.L... Publication) P, 21,22. 
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National Government. The impetus for that growth has in part been decisions 
of the Supreme Court from the time .of the Chief Justice Marshall to that date. 
It has in part been the increased u8e by Congress of the great arsonal of power 
contained in the Constitution. Powers long neglected e.g., power over inter- 
State commerce, have been increasingly used by the Congress since the turn of 
the twentieth century. The increased complexities of American life, the growth 
of industrialism, the disappearance of the frontier the increase in‘ population, 
the: growing dependance of one part of the nation on the others—these were all 
powerul pressures creating the need and demand for federal regulations in fields 
where previously only the States regulated. The depression of the 1930 empha- 
sised the need for planning by the Central Government. ‘The advent of two world 
wars; made. necessary the close integration of the national economy under the 
National Government. And the war powers of the Congress and the President 
already mentioned were ample for that purpose.’ i no 


+ 


- Thus we find an admission that modern life necessitated’ in America, swing 
back to the Unitary pattern, as a necessary emergent of Federalism, in national 
interests. In ndia we have similar problem if not worse—what with its very. 
huge population, want of monetary resources necessitating pooling at the Centre, 
the dependance of one State on another for its economic growth, the divergent 
linguistic and parochial forces that through obstacles to Federal progress—all 
these necessitated a strong Federal Centre. Mr. Douglas pithitly adds? ‘But 
India, has ‘launched on a vast programme of planning. The blue prints for thie 
New India emanate from Delhi; and they embrace comprehensive programme of 
reconstruction rehabilation and industrialization. The Central Planning ‘may 
produce in India problems of centralisation that parallel America’s. If it. does 
it will effect the measure of Federalism actually existing. What is written in the 
Constitution and in the law reports is not always accurate reflection of the Society 
covered by that legal system. 


Mr. Justice Douglas has thus admitted that American Centralism is high 
shadowing its federalism in National interests. India should copy America. 
This is his wish. But Mr. Douglas adds ‘But as the trend towards centralisation 
continues, the need for safeguarding the rights and opportunities for Home Rule 
increases. America cannot be run and managed from Washington D.C. alone.» 
And if experience is a teacher, India too will flourish only if local Governments 
are strong and independant.’ So it is necessary to yield a great measure of local 
autonomy to the States though the Central Federal Power is made strong in 
national interests. This is what the Indian Constitution does. It is possible 
that the States can be given more power by conventions and non-interference 
by the Centre. The latters’ powers should be used only when national interests 
and emergencies necessitate the same. 


On the question of dual system of Courts of Justice Douglas says*: “The 
Dual system is in many respects cumbursome expensive and productive of delay 
in the administration of Justice. The Australian and Indian system have much 
to be said: for them. But the American system is part of the price we pay for 
federalism. That Federalism is quite different constitutionally from either 
Australia’s or India’s. It has presented difficulties and perplexities that the other. 
Federal systems have not experienced.’ 


maraa a tt RE RI ITE 
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sind These are indeed ‘pregnant’ words,‘ which thie “Quasi ‘Federal’ protoganists | may 
pendar over. ! India’s Federalism'is unique and good for itself. It is sufficient- 
ly federal” «America’s Federalism’ i is not so Perfect as it is ‘stated to be, ' It has 
got:its own drawbacks, it: te. So oomi? 


gu HES s ani iisi PE Hae te) àge Ah r w eE AES mae HF 


f 


Us des 


The interpretative, role, ‘of a ‘Judge i in- America whether ted is ‘a Federalist or 
a "staunch ‘states’ fighter, is _paramount: ‘The: judicial, trend of interpretation in 
America has always , leaned towards Federal and national interests. . 


apar Ape 7a i 
: : Pate E TE omi 
erag OLUP a pon aow e Heo \ web i ec 


2. «Sov -weiumay:conelude that iie Idnn Constitution -is s mainly Federal with 
unique safeguards’ fot enforcing? national’ unity and growth. .- It is no ‘less’ Fede- 
ral basically! than’.America.? ‘America’s Federalism while on’ paper is of a higher 
degree in actual practice the leaning ‘is. towards ‘centralisation in “National Inte- 
rests. So the legal quibble for such a term as ‘quasi Federal’ has no justification 
at all. The term ‘quas? is a misnomer. India is Federal and America more 
Federal! in’ the’ otttlines’ of the'Constitution. ‘That is all that could bé said. In 
practice there is hot’ much difference betwéen‘any ‘two! sets of Federal’ Countries, 
except that ‘which i is unique to her‘ Cénstiti:tional ‘and ‘historical gréwth. America 
while mòre Federal on -paper; ir practice it conserves and assumes all the | power 
for! the Ceritre:" ‘India’ has a clean cut outline with no’ such ‘doubtful: moorings., 
She posséss: ia “unique Federal- -Constitution. ‘Federal in normal ‘tintes’ and tend- 
ing to be ‘unitary’ in: émergenciés.- It is By no‘tmeéans unfederal or quasi federal, 
if'the latter term implies something not federal ‘or!not nearly federal. ` You’ may 
callvit if are want’ “Federal” convertible’. ' Tiis hopet that the: above, discussion 
has“ helped in! ending the controversy ` On’ thé’ baby monster ‘Quasi’ Federal’ and 
all jurists’ agree ‘to"call the’ Indiatt Constitution’ as basically Federal.” ais 


mt 








shy (oy. nro be oe oes aa Se Bs et 
3 neZ rair ; i us PA gy è ? ty : "i ' 
5 ' is 
Teh Pee, bende G p fot RP Weg ER Ht K 
3 
RLA wee piae ou aed ey ee eent ny c 
ie. Sath Via Di A ine ele wl u OE Ey ae ‘ 
af T fered i fete tee otto t a Hup {> A 5 
Úir 0b ea ayeo Fe oo’ i ' Ws crs 4 
sr ri re ir peaa op ote Ta at OE RS BES 
I a Ca aa Ty Batta tino ‘ab os Soe gE pa, hae | ` 
Ran na Tepe Bie O eng TT Aa aA ee 
Doge tt ch vtec on bob ea bets pala . me, ORs vad 
yagis tiener beg i TAU ee ‘ of pub 
wiest dan dice oe pylu aie dee ad Ute bonansa ae fs VY : i 
s Tee i , 
r 
. 
rt Faas af my z so ibo 3 es sae a x Cert eer a a 
wh Rha eer ana P oy 1 ms p gh te ‘ ; : 
Pripet wr pe | wont E i ea : 
a E Ppp tht eas) ' «i ' 
im us H GE et hea Ss rap ol tae mob 
ie this yt ‘ : : :' ' 





H- THE MAbRas LAW JOURNAL, © A 
VESTING UNDER THE MADRAS ESTATES ABOLITION ACT 
BY 


Cc. V. Kanoni Advocate. 


What vests in Government, on abolition of an estate, under the iius 
Estates Abolition Act is important. In Soosat Udayar v. Andiyappan’ His 
Lordship Ramachandra Iyer, J., has stated thus :— 


“The effect of these provisions is that all the rights of a landholder, 
ryots, mamdars and other persons interested in the erstwhile estate would cease, 
on a notification being made under the Act, and the entire estate would vest, 
in the Government absolutely.’’ This view, it is respectfully, submitted, is not 
correct and is a mere obiter dicta and hence, not binding as a eosin on ue 
point. : 


2. In the first instance, it has to be noted that in the estates abolished, 
the landholder had, before abolition, the melwaram interests in all the cultiva- 
ble lands in the estate; he had also proprietary rights in the unassigned but 
assignable porambokes, and in unassignable porambokes; he was also the owner 
of the private "lands in the estate; the ryots were the permanent occupancy 
“ryots of the lands in their occupation with full absolute rights therein, 
having Kudiwaram interest in them. See Venkatanarasimha Naidu v. Danda- 
mudi Kottayya? and Cheekati Zamindar, v. Ranasooru Dora? and sections 
6 (1) aad 10 (1) and (2) of Estates Land Act. It has 
to be noted that the Abolitim Act nowhere states expressly that the 
rights of the ex-landholder in his private lands or the rights of ryots in their 
holdings are determined and come to an end and cease to exist, after abolition. 
Ts there any justification to come to the conclusion that the said Tights cease, 
on a consideration of the object aed policy underlying the Act and other cir- 
cumstances. 


3. The title of the Act j is ‘‘The Madras Estates Abolition and Conversion 
into Ryotwari Act’. The estate alone is abolished. The ryots’ interest is 
converted into ryotwari tenure and not abolished. Unless the interests of 
ryots are preserved and kept in force, there could not be any ryots and hence 
there could not result any conversion, into ryotwari tenure. 


4. The preamble is more explicit and .express and reads thus :— i . 

“Whereas it is expedient to provide for the repeal of the permanent 

setilement, the acquisition of the rights of landholders in permanently settled 
and other estates...... and the introduction of ryotwari settlement... .” 


The Permanent Settlement as embodied in Reg. XXV of 1802, as explained 
in Reg. IV of 1822 created no new rights, in landholders and did not affect 
in any way the pre-existing rights of ryots, who, under the common law of 
India, had substantial and permanent and transferable rights in the lands, in 
their occupation. By repeal of the-permanent settlement, which was a settle- 
ment only between the Government and the landholder, to which none of the 
ryots were parties, the rights of landholders only, got under the permanent 
settlement, could be affected. The preamble goes on to state that the object of 
the Act ‘‘is the acquisitiin of the rights of landdolders in.......... estates”. 
Neither the rights of landholders in their private lands nor the rights- of ryots 
in their holdings is sought to be acquired by Government, by the enactment in 
question. It is only the rights. of landholders, in their estates that is express- 





1. (1959) 1 M.L.J. 195 (196). 2. 35 LLR. 23 Mad. 318, = 
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ly stated, as being- intended to be cere That interest is the melwaram in- 
terest in the estate., 


5. In the Siaienient of Objects sid Heasons when the Estates Abolition 
Bill was published, the following are stated therein.............. ‘The Gov- 
ernment are convinced that the Zamindary system in force, in the province hasi 
outlived its usefulness and should be abolished, at the earliest possible date. 
Tn the election manifesto............ it was urged that the reform of the land 
system was urgently needed in India. The working committee pointed out 
that such reform involved the removal of all intermediaries, between the peasant 
and the State and that the rights of such inter mediaries should be acquired. 
by payment of equitable compensation............+... The Government ac- 
cordingly propose to abolish the Zanundari system, by acquiring. all estates.. 
TTET and converting them into ryotwari, paying equitable compensation 
to the several persons having an interest in the estates.......... The Zamin- 
dari system or’ the Permanent Settlement interposed between the State and 
the cultivator and the pattadar another person. That person has to collect 
the rent from-the pattadar and pay a portion of it to the State........ Now that 
we have decided to ‘abolish the Zamindaries, what should be done?.......... 
“Therefore when we seek to abolish this property, we must only compensate him 

_ for that limited right which he has over it. And now, let us determine what 

is that limited right, for which we have to pay compensation. .....:. - Govern- 
ment have held that the right for which we'have to pay compbenestion is only 
the right to collect rent by the Zamindar, from his estate—only to that extent; 
we have to pay compensation............ “The Bill seeks to compensate only 
the right to collect rent.’? From the above, it is clear that Government pro- 
posed to compensate persons whose rights were abolished and acquired by the 
State. In clear and emphatic terms, the author of the Bill has stated that it 
is only ‘the landholder’s right -to collect rent that is intended to be compensated 
for and it is hence also clear that only that limited right of the landholder to 
collect rent from his ryots that was proposed to be abolished, as that limited 
right alone was intended to be compensated. To determine the basic sum for 
calculating the quantum: of compensation to be paid, the: gross annual ryotwari 
demand on all occupied lands, except the private lands of the landholder is 
taken,.as per the survey and settlement, to be introduced immediately after 
abolition. To this, is to be added the miscellaneous items of annual income 
from fisheries, mines and forests. - One-third of the:said total -is taken as the 
met income of the landholder, the 2|3 being. the estimated peishkist or Govern- 
ment dues. This also clearly shows that only the melwaram interest of the 
landholder goes to determine the basic sum, for final compensation. No in- 
come of, the landholder from his private land is taken into consideration. There 
is also no provision for taking the net income of the occupancy ryot, from his 
ryoti lands and no provision for paying compensation in respect of them . is 
provided for, in the Act. From these considerations also, it is clear that it 
was. not intended to abolish the interest of landholders in their private lands 
or the interests of ryots in respect of ryoti lands in their occupation. 


That the Statement of Objects and Reasons and the Preamble could be re- 
ferred to for such purposes has‘ been held by the Supreme Court in, The State 
of West Bengal v- Subodh Gopal Bose? and M. K. Ranganathan v. ‘Govt. ‘of 
Madras’. 


6. Section 3.of the Act enacts that the transfer to and a in Govern- 
ment is only of the entire estate; and even this is, as expressly stated in the 
E T eE a E E E 
1. (1954) S.C.J. 127: ALR. 1954 S.C. 92. 2. (1955) S.G.J..515 : A.LR, 1955 S.C. 604 
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beginning of, section 3: ‘‘save as otherwise , expressly ` provided in the Act”. 

The section itself states that the estate, as defined in the Act vests. fn the Gov- 
ernment, free of all encumbrance? The right of .a’landholder in his private 
land is not at all an encumbrance on the estate, much less, the rights of ryots 
in their ryoti lands. ‘‘Estate’’ is also defined in the ‘Act itself in section 2 
(3) as (a) Zamindari estate, (b) an under-tenure estate or (c) an inam estate. 
These terms (a), (b) and (c) are also defined in sections 2 (16), 2 (15) and 
2 (7) of the Act. From the said definitions, estate must mean and be confined 
only to the interest of the landholder of the respective estates, in the estate 
merely and does not and could not be said to-include either the ‘interest of the 
lendholder in his private lands, much less the interests of any ryot in his ryoti 
lands in his occupation. This is made abundantly clear if séction 3 (b) is con- 
sidered. In enumerating what are all included in the estate~that vested in the 
Government on abolition, the legislature which was fully aware of the existence 
of private lands owned and podsessed by landholders in the abolished 
estates and also of the large extent of ryoti lands owned and possessed from 
time immemorial, by a large body of occupancy ryots, has omitted to make any 
mention of either private lands. or ryoti lands. It has included very many 
kinds of other ‘lands, including all non-ryoti lands. The omission is deliberate 
and not unintentional or accidental. In fact, proviso to section 3 (d) directs 
Government not to disturb the possession of landholders from their private or 
ryots from their ryoti lands, even if they are prima. facie entitled to ryotwari 
patta under the Government, after abolition. Xf the said two classes of per- 
sons are found actually entitled to ryotwari patta, the vesting in Government 
of the estate is only subject to the said rights and as expressly stated at the 
commencement -of section 3, is save as otherwise expressly provided in the Act. 
This right that is emphatically and expressly reserved and excepted from the 
otherwise absolute vesting contemplated in section 3 (b) is recognised in no 
uncertain terms, in sections-11 to'14 of the Act. These rights that are thus 
reserved to landholders and ryots and excluded from, the vesting of the entire 
estate in Government are expressly stated in the above section to be liable to be 
recognised by Government by grant of ryotwari pattas. on and from the noti- 
fied date and not from the date of the order for (grant) of pattas. Tull the noti- 
fied date, the landholders were the owners of their private lands and the ryots 
were the owners of the ryoti lands in their holding. On and after the notified 
dates, sections 11 to 14 recognise and respect the said rights of the landholders 
and ryots, respectively . > 


7. Section 18 (4) similarly recognises the rights of private persons in 
buildings in the abolished villages, to vest in the persons who had owned them, 
immediatély before the notified date. This item of property also is one of those 
that does not vest in the Government after abolition. 


8. As the expressed policy of the Abolition Act is only to abolish rights 
after ‘paying compensation, as fixed by the legislature and as one of the objects 
of the Act, as explained by the person who introduced it is to improve the lot 
of the fillers and to encourage increase in the production of foodgrains and as 
explained in another place by the introducer of the Bill, since the result of 
abolition ‘would be that all lands, whether ryoti, jirayati or private, will get 
converted into ryotwart lands, the only reasonable and logical interpretation 
of the whole of the provisions of the Act and the policy underlying it is not to 
interfere with the rights of cultivators of the soil, whether they are landholders, 
in respect of their private lands or ryots in respect of their ryoti lands. The 
Act professed to be one enacted for the benefit of cultivators. Lastly, section 64° 
of the Actin clear and express terms ena acts Ha the rights of owners of lands 
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‘and buildings immediately before the notified date are preserved intact and hn- 
disturbed, even after the abolition. Hence it follows that the sweeping obiter 
dicta of His Lordship Ramachandra Iyer, J. i Soosat Udayar v. Ancisennany 
noted above, requires reconsideration. 


t 


9.. In this connection, it would be apposite to consider how a oa enact- 
ment viz., The Bihar Land Reforms Act (XXX of 1950) was construed by a 
recent Full Bench decision of the Patna High Court reported in Mahanth Sukh- 
deo Das v. Kashi Prasad Tiwari?, The preamble of the Act as noted at page 634, 
Col. 2, end of para. 18 of the said report is this :— : 


‘Whereas it is expedient to provide for the transference to the state 


of the interests of proprietors and tenure-holders in land.......... including 
interest in trees, forests, fisheries, jalkars, ferries, hats, bazars, mines and 
Minerals. ... 0.0.00... 000 eee ”?, Proprietors and ‘tenure-holders are defined 


in the Act, as holders of estates. The said definitions are reproduced in the 
same page.. In para. 20 at page'635, it is stated that ‘‘the primary object of the 
act was to acquire only the interests’ -of the persons intervening g between the 

tenants and the Siate”. Again at page 637, Col. 1, para. 23 that Sit was ‘‘not in- 
tended to impair or abridge the rights which are outside the scope of the enact- 
ment. Its main object was the benefit of the State and thereby. the benefit of 
the General Public. The construction which advances’ that object and. keeps 
in tact the other existing laws ‘is, in my opinion, the only construction which 
should be adopted................ cece ceca .. It deals only with the 
elimination of those who are parasites on the land and who make no contribution 

to its actual cultivation.........:.... 0.000 The statutes of this type should 
not be construed to modify or abrogate the existing law, any further ae is 
expressly stated or ` necessarily implied from the language used... One 
of the canons of construction is that the Court should strive to avoid a con- 
struction which will tend to make the statute unjust, oppressive, unreasonable, 
absurd, mischievous or contrary to public interests’. Again at page 640, Col. 

1, para. 34, it is stated that under sections 3 and 3-A, the entire estate or 
tenure vests, in the State of Bihar, absolutely and not only the right, title and 
interest of the proprietor or under-tenure-holder. sea caves teed what actually 
vests is the subject-matter of section 4....:....... It provides that the estate 
shall, with effect from date of vesting, vest absolutely in the State, free from 
all encumbrances. The general provision is subject to qualification enacted in 
section 4 (a). This clause provides that the proprietor or tenure-holder, after 
the vesting shall cease to have any interest im the estate or tenure, other ‘than 
the interests expr essly saved by or under the provisions of the Act”. Sections 5 and 
6 of the Act are stated at page 639 to be the saving section. At page 639, 

. Col. 2, it is stated that it is «well to remember that this Act deals only with 
the interests of proprietors and tenure-holders. So far as the occupancy 

holdings of ryots are concerned, they are outside the scope of this Act. . Again 
at page 640, Col. 1, para. 34, it is stated thus:—‘‘One of the interests saved: 
is what is laid down in section $ of the Act, namely, that Bakashit lands will 
continue to remain in possession. of ex-proprietor or ex-tenure-holder but not in 
the character of Bakashit lands, but as ryoti lands. They will cease. to be 
proprietors and they will be regarded as ryots of such land, from or after the 
date of vesting. Therefore, the combined effect of sections 3, 3-A, 4 and 6 is 
that the lands in- the cultivating possession of the intermediaries do not vest 
absolutely in the State, but remain with the intermediaries...... In other words, 


. Damna y aana a aaa i ` s i — = 
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since after the date of vesting they will hold such lands not as proprietors 
or tenure-holders but as raiyats, the State will not be entitled to reswme khas 
possession of such lands, notwithstanding the fact that the estate has vested as 
provided in sections 3 or 3-A and 4 of the Act. The right of the State is restricted 
only to realisation of rent, that may be assessed on such lands in accordance 
with the provisions of the ‘Act. The net result is that such Bakashit lands re- 
main with the proprietors, although in an altered character”. Again in Col. 
1, of page 641, it is summarised thus :— 


“Tt is clear therefore that notwithstanding the vesting of the estate the 
landlords will be entitled to retain possession of the lands as envisaged in sec- 
tion 6, but with this difference, that they will hold such lands, not as proprie- 
tors or tenure-holders, but as ratyats under the State, on payment of such fair 
and equitable rent as may. be determined by the Collector, in the prescribed 
manner. Their possession of the lands is confirmed and the State is given the 
right only to recover from them the rent, assessed upon the lands.” For as 
Crawford says (quoted in Col. 1, page 637), ‘‘there is a presumption that the 
law-makers did not intend to alter the common law, beyond the scope clearly 
expressed or fairly implied. In fact, it may be set down as a general rule that 
a statute in derogation of the common law should be strictly construed.’’ 


10.’ The Madras Estates Abolition Act being one in part materia, with the 
Bihar Land Reforms Act, the above views of the Full Bench—in respect of 
provisions of the Bihar Act similar to the provisions in the Madras Act are re- 
levant. Tested by the said views, it is clear that the observation of His Lord- 
ship Ramachandra Iyer, J., noted at the beginning, appears to be not a con- 
sidered one and requires reconsideration, since the provisions of an ex-propria- 
tory enactment should be strictly construed, so as not to extend the extent of 
expropriation beyond what the expressed words warrant. 
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; CRITICAL NOTE ON 
STATE OF MADRAS V. KARUPPIA AMBALAM 
[(1959) 1 M.L.J. 185) ` 


By ; "ge ae 
C. V. RAMANUJACHARI, Advocate. 


1. The judgment of His Lordship Ramachandra iyer, I in The State. 
of Madras v. Karuppia Ambalam’, appears to my. mind, to be ‘incorrect and 
hence to need reconsideration, by a Division Bench or Full Bench. 


2. His Lordship’s observations on the effect of the Madras Estates Aboli- 

tion Act in respect of the rights of the occupancy ryots in, the ryoti lands, in 

' their occupation, > and the rights of the ex-landholders in the private lands in 

their possession, are, in my view, not justified, either by. any of the provisions. 

of the said Act or the poy or scope of the said Act. His Lordship has ob- 
served as follows: 


“(1) After the estate ets in the Government, the only right of the 
Jandholder, under-tenure holder or the ryot was to obtain a putta, (2) Section 
3 (d), proviso does not in any way derogate the absolute vesting of title; in 
the Government and does not create any title, in the person in possession of the 
property. (3) It is clear that in respect of lands in a village taken over by Gov- 
ernment under the Abolition Act, there is no ownership by any private indi- 
. vidual, till that person obtains a ryotwari putta from the Government. ` (4) As 
all the lands belong to the Government by virtue of S. 3, there could be no out- 
standing title in any person in any land. (5) The ryot or landholder has no 
title to the lands in the village, before the grant of putta. (6) Every bit of 
Jand in the abolished village is Government property. (7) The respondent 
would have no title to the property, before the grant of any ryotwari putta. 
(8) Whatever right a ryot might have had in respect of his holding, that land 
became free from all such claims and rights, when the village vested in the Gov- 
*ernment, under the Abolition Act, and lastly (9) the title of a ryot thereafter 
would be only by virtue of a grant by Government.” The above sweeping obser- 
vations are, it is submitted, neither justified by the policy and the provisions 
of the Act nor are they reasonable or just. 


3. As was pointed out by me, in my article ‘‘Vesting under the Madras 
Estates Abolition Act” in (1959) 1 M.L.J. (Journal) 43, the basis of the mis- 
conception or error is in not realising what properly vests in Government, on 
abolition. This expropriatory statute has, as has been correctly held in Mahanih 
Sukhdeo Das v. Kashi Prasad Tiwari?, to be construed in this respect so as to 
confine the expropriation to its legal limits and not to extend the same to un- 
warrantable lengths. A reading of the title andthe preamble of the Act and the 
provisions of section 3 which saves rights expressly provided in the Act and 
also the provisions of sections 11 to 15 and 17 and 18, coupled with the undoubt- 
ed fact that no compensation is intended to be payable to any ex-ryot under 
the ex-landholder and the fact that in the enumeration of the several items of 
interests and kinds of land that vest under section 3 (b), no mention is made 
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of " ryoti lands or buildings or previously validly-assigned’ plots ‘in the village 
sites, and private lands, shows most unmistakably that it is: only the interests 
‘of the intermediary in the estate @s such; that has been abolished and made to 


5. The rights the lawful ex-ryots were enjoying, it may be, from time 
immemorial, inetheir ryoti lands,:are not :at all interfered with; Government is 
bound to recognise ‘those rights, and as a token or guarantee of such recogni- 
tion, the said ex-ryots are entitled to get a ryotwari putta from the State which, 
it has to be noted, takes effect not merely from the date of grant of putta but 
even from the date of. notification... That is, the lawful ex-ryot of the ex-zamindar 
who had absolute rights, of transfer, inter vivos and by will, in his ryoti land 
till the date of notification, has those rights recognised by Government from 
and after the said date, without absolutely any break, by his being declared to 
be entitled to a ryotwari putta from the Government. When Government is 
bound to reeognise the said right, and when the ryot is stated to be entitled to 
such right, without any imterval, from and after the notified date, is there any 
justification for concluding that on notification all the existing rights of occu- 
paney of ryots get extinguished and become vested in Government, who later 
on, are endbled to create new rights in the ex-ryots, as the learned Judge seems 
to think? To my mind, it is an incorrect reading of the provisions and scope 
of the Act. Ryotwari puttas are granted in recognition of pre-existing rights 
preserved intact, which the Act says the grantees are entitled to. It is wrong 
to think that by reason of grant of ryotwari putta, new rights are created i 
the grantees of the puttas. Similar observations are applicable to the other 
interests that were existing in individuals just before the notification other 
than the interest of landholders as suchz--The other interests of ryots existing 
from time immemorial, in their holdings could, by no stretch of imagination, be 
called an ‘encumbrance on the estate, i.e., the interest of the landholder 
landholder in the estate. While the Estates were intact, if’ Government had 
tried to recover arrears of Government revenue (Peishkist) due in the estate 
by selling the same, under the provisions of the Madras Revenue Recovery ‘Act, 
it would never have been contended that, though the said sale be expressed to 
be free of all encumbrances, the interests of occupancy ryots in their holdings 


in the estate would be affected in any way, but would remain intact and bind- 
ing on the purchaser. 


qua 


6. Besides reference to sections 11 to 15, 17, 18 and 3 of the 
Abolition Act, special reference may also be made to section 64,of the Act which, 
to my mind, states clearly that the ex-owner of any land or building before the 
notified date is, for the purposes of the Abolition Act, to be deemed to be the 
owner thereof, i.¢., he is to be deemed to be the . owner even after notification. 
Thig section ‘was not referred to at all, in the judgment under reference, 
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7. His Lordship’s reference to sections 56 (1) (c) and 65 also are un- 
happy. Sections 56.(1) (c) deals as has been held rightly in 8. K. R. 8. 8. T. 
Chidambaram Chettiar v. Muhammad. Alia? Rowther®? and Bobbi Srirama- 
murthy v. Batchi Dhanraju*, to a dispute between two ex-ryots, whereas section 
3 (d) Proviso deals with a dispute between an ex-ryot and the State; similarly, 
it has been held in Narasa Reddi v. State, that section 65 (1) confers immunity 
on Government only in respect of claims for damages. See also Venkata- 
narasayya v. State of Madras® and Panchayat Board, Thirwvothiyur v. West- 
ern India Match Co." : 


‘8. I would finally refer to the provisions of section 59 of the Act. Sec- 
tion 59 (1), prohibits Courts from enforcing, on and after the notified date, ‘all 
claims and liabilities only as against the interests in the Estate of the person 
proceeded against; at the same time, such liabilities and claims are expressly 
made enforceable in S. 59 (1) (b) against his other properties. Again section 
59 (2) enacts that, on and after the notified date, no Court could order execu- 
tion or continue execution in respect of any decree or order against only the ` 
interests, the Judgment-debtors had in the Estate, as such, while allowing execu- 
tion against their other properties. These express provisions céupled with the 
absence of any similar provision, prohibiting claims and liabilities under decrees 
or otherwise as against ex-ryots and against their occupancy rights in their 
holdings in the Estates or as against ex-landholders in respect of private lands 
.in the said Estates, from and after the notified dates till ryotwari puttas are 
granted to them; under the Act, seem to give very strong support to the view 
that- only in the interests of landholders in the Estates, qua landholders vest 
in Government, on abolition of Estates. 





3. (1957) 1 MLJ. 244 ‘ 6. A.LR. 1953 Mad. 6o: (1952) 2 M.L.J. 
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IS SHEIK MANSOOR THARAGANAR V. SANKARA PANDIA 
MUDALIAR, (1958) 2 MUJ. 568 (F.B.), GOOD LAW AFTER 
SALES-TAX OFFICER, BANARAS V. KANHAYALAL  . 

` SARAF, (1959) V M.L.J. (S.C.) 35: (1959) 1 An, W.R. (S.C.) 35. 


BY 


Sri T. A. VARADARAJAN, M.A., B.L, DIP. In Pou. & Pus. ADMN. E 
Advocate, Madurai. 


Much hardship is caused to the Agriculturist borrowing publie after the 
interpretation put on section 13 of Madras Act IV of 1938, by the recent Full 
Bench decision of Madras High Court reported in V. 8, T. Sheik Mansoor 
Tharaganar v. K.. V. S. Sankarapandia Mudaliar', in respect of . debts, 
incurred for thé first time after Act IV of 1938 came into force and got renew- 
ed or included in a fresh contract, with added interest at the contract rate in 
excess of the rate mentioned in section 18. It lays down that the debtor can- 
“not claim to reopen the last transaction and get interest calculated on ue original 
debt at the statutory rate. 


` The said decision in departing from the earlier Division Bench rulings 
sounds a distordant note to the generally accepted principles current in a pro- 
gressive Welfare State wherein Laizze Faire is rightly under a discount, and 
control and. State interference plays a very dominant part. There can be no 
doubt that advantage will be taken to bring about several artificial subterfuges 
and escapes by resort to a “settlement of accounts’ or creation of ‘fresh transac-. 
tions’, ete. Did the Legislature intend or could have intended’ to perpetuate 
such a state of affairs when its avowed aim is to protect the agriculturist from 
his own contract, be it one entered before, or after. the Act?. 


A Full Bench of the Andhra _ Pradesh High Court ae ‘in 
Sait Nainmul v. Subba Rao? has laid down that even though payments have 
been made expressly towards interest at the contract rate, they can be reopened 
and re-appropriated towards interest payable under section 18 of the Act at 
the statutory rate, if the debt is a post-Act one. This was also the view taken 
in the Division Bench rulings of the Madras High Court reported in Srinivasa. 
Rao v. Abdul Rahim Saheb ` and Dhanakotia Pillai v. P. K. Narayana Iyer*. 

There can be no distinction as between a case of reopening of payment? 
already made so as to rè- -appropriate the interest already paid, and a case of 
renewal with a right to trace back, since one is the corollary of the other. If 
once either tracing back or re- appropriation is upheld the other must also þe, 
granted as a matter of course. In fact, if- re-appropriation is upheld the case 
of a renewal with a right to trace back where still interest remains unpaid, will 
be an a fortiori onè. In this connection a useful reference can be made to an 
article titled ‘A Note on section 13 of Act IV of 1938’ appearing in page 27 
of the. journal columns of (1958) 2 An. W.R. 


Holding that if appropriations made earlier are not re- PER the inten- 
tion of the statute will be defeated in that the contract rate will prevail over 
the statutory rate, the Full Bench of Andhra Pradesh High Court and the Divi- 
sion Bench rulings of Madras High Court referred tò above, sought support for’ 
their authority in the leading decision of the Privy Council reported in Shiba 
Prasad Singh v. Srish Chandra Nandi” and held that if the debtor pays in., 
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terest at a higher rate than that which he is bound to pay under section 13, he 
pays it by mistake within the meaning of sectign 72 of the Indian Contract "Act 
and he is entitled to recover it back or set-off the excess payments against the 
subsequent interest. In fact they held that the decision in Ramalaami v. 

Gopalakrishna Rao® refusing re-appropriation of interest paid at the’ contract: 
rate under a mistake of law cannot be sustained in view of the new orientation. 
given by the Privy Council to the doctrine embodied i in section 72 of the Con- — 
tract Act. 


The Madras Full Bench decision was delivered on 5th September, -1958. 
A Supreme Court ruling pronounced on 28rd September, 1958 and reported in 
Sales Tax Officer, Banaras v. Kanhayalal Saraf! has affirmed and re-echoed, 
the principles laid down in the Privy Council case Shiba Prasad Singh v. 
Srishchandra Nandi® and embodied in section 72 of Indian Contract Act. 


Though the cases of Privy Council and that of Supreme Court referred to 
above may: relate to payment of taxes under statutes or royalties under lease 
agreements, it cannot be gainsaid that their Lordships were considering the 
effect of payments already made when those payments were really not due in 
law and laid down three propositions: 


(i) payments which were not ices due and which could rot have been’ 
enforced, could: be recovered ; 


co (i) excess payments ‘eould be set-off against sabede instalments ; and 


(iii) the party, who made the excess payments need not necessarily file 
a suit for recovery of the amounts lent, could, in defence to a suit fled by the 
other party set-off the same towards subsequent instalments. 


In fact their Lordships of the Privy Comag, at page 662, have in most 
unmistakable terms expressed as follows: 


“Once it is established that. the payments in question was not dus, ib 
appears to their Lordships to be irrelevant to consider whether or not there was 
a contract between the parties under which some other sum was due.” \ 


Their Lordships of the Supreme Court with equal emphasis stated at page 
41, that there can be no distinction in the application of section 72 of the Indian 
Contract Act as expounded by them, in respect of a tax or. any other liability. 


. A reading of Sheikh Mansoor Tharaganar’s case? leaves the impression that, 
the said ruling has not considered or canvassed the position under section 72 of 
- the Indian Contract Act as adumbrated and expounded in 1949 Paw & Council 
case and followed by Supreme Court laterly. . 


Taking the view that there can be no failure of consideration i in respect of 
enhanced interest paid already or included in a later document with reference 
to debts incurred subsequent to the commencement of Act IV of 1938, since 
according to them there is no provision for automatic discharge of higher rates, 
of interest agreed to be paid by agriculturist as is provided under sections 8 
and. 9 of the Act, the Full Bench ‘has not addressed and adverted itself to sec- 
tion 72 of the Contract Act and the liberal connotation that section has receiv- 
ed at the hands of the Privy Council. 


Though there are one or two passages in the Full Bench decision which | 
seem to suggest that even in cases coming under section 18, it would be open to 
defendants to Pen and prove under general law that the debt sued on could 

"6 (rotal 2 MEL Jee l 8. (1949) 2 M.L.J. 657 (P.C). . 
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hot form the basis of an action or that there was a failure of considération, it is 
not clear whether they make this reservation having in mind the plea open'to a 
defendant under section 72 of thé Contract Act. For all intent and purposes it 
is clear that the Full Bench has not seen its way to accept the doctrine of mis- 
take laid down in the Privy Council case and give relief to the agriculturist 
debtor who has contracted the debt after the Act came into force, and has got 
it renewed with the higher contract rate included in it. 


Now, that there has been a subsequent pronouncement by the Supremėè 
Court affirming the principles laid .down in the Privy Council case of Shiba 
Prasad Singh? (which itself had been followed by the Andhra Pradesh Full 
Bench and earlier Division Bench rulings of Madras High Court), the ruling 
in Sheik Mansoor Tharaganar’s case*1 loses much of its forée and cannot be con-" 
sidered as good law. A reconsideration of-the Full Bench decision, or a 
re-interpretation of section 13 in the light of the recent Supreme Court’s deci- 
sion is needed. If that is not to be, it would be to the interést and welfare of 
agriculturist debtors, that the legislature steps in and makes it clear by suitable 
amendment that section 13 will apply to all debts’ incurred after the commencé- 
ment of the Act irrespective of their being renewals of -earlier post-Act debts 
or fresh transactions, with excess interest over the statutory rate -included ‘in 


\ 


This edition of the Central Sales-tax Act, 1956 as amended till 
December, 1958 is not only a useful supplement to the Author’s original 
book on the subject but is also an independent and self-contained guide. 
The Central Act with rules*and notifications are given with notes and 
departmental circulars of the Bombay Government are included. The 


book will be useful to lawyers, merchants and the departmental officers 
alike, 


+ 
1 


_ Gifts Tax Act, by V: Ramachandran, Advocate, Madras, Published by ; 
C. Sitaraman and Company, 33, Royapettah High Road, Madras 14, 
Price Rs. 7. nem ane 

This handy commentary on the Gifts Tax Act, 1958, is a . welcome 
addition to the recent publications of its kind. The Act is new though the 
principles of the tax is not alien to us. With a Government pledged to 
achieve a socialistic pattern of-society taxation of the kind like Gifts Tax is 
inevitable. In one sense it is only a logical extension of the principle 
of Estates Duty or Death Duty and will be a complement to it covering 
up cases that escape death duty. The author has made a commendable 
effort in explaining the principles of the Act and, the book will be’ foand 
useful by practitioners and the public alike. - $ i 
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_ ° Jurisprudence, by M. J. Sethna, Ph. D., Barrister-at-law. ‘Second 
Edn, (1959)..: Lakhani: Book Depot, Girgaon, Bombay 4.: -Price 
Rs. 13. 25 np. © - à’: : 

This revised edition of the work will be found as popular and useful as 
the first edition which appeared in 1955.. Students of law mostly and 
practitioners too, to some extent, will find the book clear, analytical and 


informative. The exhaustive index and tabular statements and pamer aph 
headings enhance the poctal utility of the book. 


, 


Industial Law Digest (1955-57) by Khare and ‘Bhide. Published by 
N. M. Tripathi, Private, Ltd. Princess Street, Bombay 2. Price Rs. 15. 
This publication, being third in the series, brings up to end cf 1957 


the authors’ work of digesting the decisions of the Industrial Tribunals, 
High Courts and the Supreme Court relating to labour laws. We had 


occasion to review the earlier two volumes of this Digest. The present . 


volume also follows the same method and gives a summary of the decisions 
pertaining’ to labour laws such as factories, disputes, wage regulation, 
settlement of disputes, etc. ‘ The publication is most welcomé and oppor- 
tune and we look forward to the future volumes to bring up the work 
up-to-date. ! 


aad Bee cue -= 





Pusuic Law. Prosiems IN INprA, Edited’ by Lawrence, F.EBB., Published by 
School of Law, Standford University, California. 


+” The book ‘contains the proceedings of ‘a Conference’ field at the Standford 
Law: School in the’middlé of i957 which-was ‘ ‘ arranged: with the aid'of the Ford 
Foundation. The Conference was a group discussion in which five legal experts 
from India, including Judges and Advocates, and. four American Professors.took 
párt. The Conference was the outcomie of the desire of the organisers in having 
an évaluation and-study of: “problems that arise in the _ administrative set-up of the 
Indian Government under its new Constitution, 


- The problems that face the administrative setup’ in India in her daia 


Aeka are analogous to those that faced the United States during her earlier 
days:-.The legal aspects of the problems are similar as the Indian Republic’ has 


adopted a Constitution with its guaranteed rights and Federal structure similar to - 


the American Constitution. The Organisers, while being fully aware that the pro- 
blems arising in each country has its own peculiar’ characteristics which have to 
be met according to its own tradition, history and genius_of its people, have rightly 
emphasiséd: that. comparative study of problems’ of. similar nature; in the -back- 


ground of the American experience and the’ British tradition, will be, ofimmensė 
use. 


The book contains the discussions over a dozen topics of ae law 
such- às,hearing the other side in administrative matters, claim of immunity, by 
Government | from production of certain documents in Court} extent of judicial con- 
trol-over, commissions of inquiry, the scope of operation of thé guaranteed fundamental 
rights of property, : speech, ctc.. The problems ‘are discussed in extenso with -a 


practical. approach to the handling of the-day-to-day situations by the.Executive - 


Coreen At the end of éach subject discussed, a bibliography is added. 

. The publication is a very useful one and is of topical interest in view of the setting 
up. ofa Law Commission in the country and a School-of Research in the Indian Law 
Institute. Both’the practical lawyer and the jurist, not to speak of students of law 


and constitutional experts, will find the publication very useful and interesting and 


we ali Ne to similar as of the future Ç Generac teq, 
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LATE SR} K. BHASHYAM. 


In the passing away of Sri K. Bhashyam on the 30th of April last, the 
Madras Bar has lost one of its leading members, the country has lost a senior 
and sober politician, and Madras city an aged and experienced citizen. The 
legal profession is. definitely the poorer to-day by having lost this illustrious 
member of it who adorned its ranks for over half:a century. During the early 
years of his career at the Bar he was connected with that great son of India, 
Sri S. Srinivasa Iyengar, and that connection “was responsible not only for 
Sri Bhashyam’s eminence as a lawyer, but also for the great services rendered 
by him to the country as a politician. © Sri Bhashyam was known to be a fighter, 
whether it be in the cause of his client, or in the cause of his country. He 
always commanded consideration and respect from the Bench, not only because 
he was thorough with all the facts and legal aspects of the case he came to spon- 
sor, but also because of the pursuasive ability and attractive subtlety he always 
‘displayed while arguing in Court. An infinite capacity to take pains and study 
his brief from gll points of view, a, sharp and incisive intellect which enabled him 
to look far ahead of others on all debatable points, and a forceful and fearless 
advocacy, rightly earned for him a high place among the top ranking lawyers of 
the country. His legal acumen was largely in evidence while he was arguing 
constitutional questions in Writ Petitions and Writ Appeals. The commentary 
on the Negotiable Instruments Act which he first published along with Sri Adiga, 
and later by himself, has run into several editions, and béars testimony to his 
analytical capacity and commenting ability. Sri Bhashyam was the Editor of 
the ‘Madras Law Weekly’ for several years. 


Like many of the leading lawyers of Madras, Sri Bhashyam also gave of his 
‘best to the country. The co-operative movement had an ardent and enthusiastic 
supporter in Sri Bhashyam in its early days, long before several others saw the 
great advantage that it could be put to in the best interests of the country. When 
‘the call came to him to defy the crippling laws and regulations of the Britisher 
enacted for the exploitation of our country, he gladly stood in the forefront of 
the fight for freedom and even courted lathi charges and imprisonment. 


As aman, Sri Bhashyam was very kind and warmhearted. He never forgote 
that he had risen to the top from the lower rungs of the financial ladder, and no 
-person or institution who came to him for help in a good cause ever found him 
-wanting in generosity. In private life he had innumerable friends and admirers 
-who were the recipients of his warm friendship and help in one form or another. 

Many: of his friends who did not move with him intimately during the last 

‘ten years of his life may be surprised to learn that during that period he deve- 
loped with astonishing rapidity into a great philosopher and true devotee of God. 
Having been an ardent student of Sanskrit in his early years, it was an easy task 
‘for him with his keen intellect to study abstruse treatises on philosophy and 
religion, which he did with all ardour and fervour under an Acharfa of great 
repute. At once his large-heartedness impelled him to share his knowledge and 
enjoyment .of this branch of study with several others, and he translated into 
English some: classical works on philosophy and religion. He had great plans 
in this line of thought too, but death santcheu him away from our midst before 
‘he could carry them oiit. i 
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SOME REFLECTIONS ON THE F@URTEENTH REPORT OF 
THE LAW COMMISSION 


By 
Pror. S. VENKATARAMAN, 
INTRODUCTION. 


`The Fourteenth Report of the Law Commission is a very careful and com- 
petent. review of the system of administration of justice in our country and is 
bound to be a very valuable document not only by reason of the high auspices. 
under which it has emanated but also by reason of the thorough and meticulous. 
study of the different aspects of the subject which it exhibits. The existing 
pattern of judicial machinery is more than a century old and constitutes an 
important piece of legacy from the British. It is really noteworthy that after 
nearly twelve years of independence there has not been found anything funda- 
mentally defective about the system as such. It is also a matter for no little 
satisfaction that in our political set-up it is possible for a body appointed at the 
instance of the Executive to pin-point attention to the shortcomirtgs of the latter 
frankly and for its members to rise up to the occasion fully and express what. 
they felt freely and with high dignity. The Law Commission has not felt thé 
need ‘for any, revolutionary changes in the judicial system but has suggested cer- 
fain measures to enable the judicial machinery’ to move quicker, and to adminis- 
ter justice more efficiently, and in a relatively less costly way. Thè establish- 
ment of a Ministry of Justice, legislation by the Union to effectively accomplish 
the separation of the judiciary from the executive throughout the country, in- 
creased use of nyaya panchayats, radical revision of the system of levying court 
fees, creation of an all-India cadre of judicial service analogous to the Indian. 
Administrative Service, the abolition of the jury system, reform of legal educa- 
tion, the. setting up of a unified all-India Bar etc., are some of the concrete 
measures advocated by the Commission. What however seems to have caught 
public attention has been not so much the various remedial schemes recommend- 
ed by the Commission as its strong criticism of the judiciary both in regard to 
the mode of appointment of its members as well as in ‘regard to their deport- 
ment and extra-judicial conduct vis-a-vis the executive and the public. 


MINISTRY OF JUSTICE. 


_ + The provisions in. the Constitution ‘relating to the structure of the judiciary 
and the administration of justice are ‘somewhat diffuse. The constitution and 
organisation of the Supreme Court and the High Courts are within the exclu- 
‘sive powers of the Union Parliament, while the power of. constitution and re- 
organisation of all. other courts is a function of the State ' Legislature.* The 
jurisdiction and powers of all courts except the Supreme Court in regard to any 
matter in the Concurtent List are within the purview of regulation by the Union. 
Parliament as well as the State Legislature. The Constitution has, however, 
avoided a dual hierarchy of courts, Union and State. It is the State Courts. 
which are to administer both Union and State laws, though it is true that under 
Art.. 247 Parliament is empowered to create additional courts for the adminis- 
‘tration of the laws enacted by it with respect’ to any of the matters ‘enumerated’ 
‘in List I. Administration of justice in the total situation seems to have’ been 
made’ essentially a State subject. The result has been that each State has gone: 
its own way coloured by its own outlook and policies, without any sort of co- 
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ordination as between them thereby revealing a lack of uniformity both in regard 
to standards as well as in regard to the muues or administration of justice. A 
supervisory body to guide and comtrol legal methods has thus become a deside- 
ratum. Within the Union Executive itself, different aspects of justice are 
looked after by different ministries. Criminal Procedure and related matters 
are dealt with by the Ministry of Home Affairs, while Civil Procedure and legal 
education are looked after by the Ministry of Law. To get over these short- 
comings the Law- Commission has recommended the institution - of a single 
Ministry of Justice which would work for the uniformity of legal methods for 
the whole country, lay down standards regarding judicial administration and 
ensure that the High Courts do possess adequate and competent personnel. It 
has also been suggested that the Ministry so set up shall have control over -the 
proposed All-India Judicial Service. 


APPOINTMENT OF JUDGES OF THE SUPERIOR Come 


The Law Commission has recorded a widely prevalent feeling that there is 
a fall in the standards of administration of justice; that one of the contributory 
causes is the manner in which judicial appointments, particularly at its highest 
levels is being,made; that appointment of Judges is influenced by communal and 
regional considerations; and that executive pressure has also been at the root of 
some of the appointments. The Commission has also. said that the best talent 
among the Judges of the High Court has not always found its way to the 
Supreme Court.and that it-is not healthy or desirable that appointments to the 
Supreme Court should have been confined to one class of persons only. The 
Commission’ has concluded that the prestige of the Judges has further suffered 
due to the failure of the latter to maintain an attitude of aloofness and detach- 
ment when off the Bench. Both the Law Minister as well as the Home 
Minister have categorically denied the existence of any real basis for the charges 
levelled against the executive and stated that appointments have been made on 
the basis of merit only, and, excepting in one case, in accordance with the re- 
commendations of the Chief Justice of India. It was pointed out that out of 
17 appointments to the Supreme Court since 1950 the recommendation of the 
Chief Justice of India had been invariably accepted, and that out of 176 appoint- 
ments to the High Courts in one case only the Government had preferred to 
follow the advice of the Chief Justice of the concerned High Court as against 
the advice of the Chief Justice of India. Statistically the Government’s posi- 
tion seems to be vindicated. At the same time it is hard to assume that the 
criticism made by the Law’ Commission was altogether baseless or wholly gratui- 
tous, particularly in view of the suggestion by it that the Chief Justice of India 
had felt that the executive had exerted pressure in the case of some judicial 
appointments. It is true that the Chief Justice has not spoken publicly, but it 
cannot be that a responsible body like the Law Commission has failed to correct- 
ly represent his views. The situation seems to be mystifying’ to the layman. 
A possible source of misunderstanding in such cases may be the indefiniteness: 
in the process of appointment of Judges as to the person making it and the per- 
son actually responsible for the particular appointment. The remarkable pres- 
tige which Judges in England enjoy is due as much to their erudition and legal 
‘learning as to their: mdnifest independence, integrity, and fair-mindedness. By 
their meticulous insistence on the observance of the principle that administration 
should be strictly according to law the British judiciary has inspired confidence 
in the democratic system’ in which they function and indirectly influenced the 
whole ethos of public-administration in that country. The. Judges are held - 
in great esteem by reason of the air of detachment which they have studiously 
cultivated. Detachment from fellowmen is the penalty of their position and 
they have to remain on a pedestal as it were aloof from them. A Jitdge is as 
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much a Judge off’ the Bench as while,on it and he cannot divorce his private con- 
duct from his public role. His social contacts are guided by reserve and res- 
traint to safeguard the prestige of his office. e 


An important element bearing on the independence and detachment of Judges 
is the mode in which they are appointed and the security which they enjoy. 
In the East German Democratic Republic the Judges of the High Court are 
elected by the People’s Assembly to hold office for-five years. Though Article 
-127 of the Constitution provides that “the Judges are independent in their judi- 
cial function and only subject to the Constitution and the laws”, section 11 (1) 
of the Statute on Court Organisation, 1952, not only ties down the Judge to the 
observance of the Constitution but demands from him that he should “unreser- 
vedly stand for the goals” of the Republic; and section 16 (1) provides that a 
Judge may be removed by the appointing agency for violation of the Constitu- 
tion and other laws and for manifest violation of duty as a Judge. The cumu- 
lative effect of these provisions has been described as rendering the Judge “an 
‘organiser of masses.in the societal process of law formation and realisation than 
as arbiter between contending parties”? The practice of election of Judges is in 
vogue even in countries with a different political ideology. In thg States of the 
United States of America, for instance, the courts are presided over by Judges 
elected for a fixed term in a popular election. It has been pointed out that by 
and large the system has worked satisfactorily, and miscarriage of justice is no 
larger there than under any other system. It also appears that by convention, 
in most of the States a practice has developed that though when a member of 
the Bar is elected for the first time as a Judge the election runs on party lines, 
where a Judge who has completed his term is to be re-elected the views of the 
local Bar irrespective of party considerations are taken into account; so much 
$0, even if a person had been elected as a Judge because of political considera- 
tions in the first instance he has to discharge his duties impartially to satisfy the 
Bar should he desire to be re-elected for a further term. The system of election 
of Judges cannot be condemned to be a “monstrosity” as is sometimes suggested. 
It depends on the way the Judges are allowed to function and the degree of civic 
consciousness and discipline of the people. Even where a Judge is appointed in 
a different manner and is protected by the’ Constitution against arbitrary removal, 
it is conceivable that the executive may try to influence the administration of 
justice by packing the bench with its own political friends. : 


In England, the Lord Chancellor, the Lord Chief Justice, and the Master of 
the Rolls are appointed by the Prime Minister personally. It seems to be a 
practice to consult the Attorney-General. The Prime Minister assumes per- 
sonal responsibility for the appointment. The other judicial appointments are 
for the most part made by the Lord Chancellor who is normally a person freshly 
elevated from the Bar though not invariably so and as such would be in close 
touch with the members of the Bar. It is well known that even where any 
iudicial appointments are to be made by the Prime Minister, as for instance to 
the posts of Lord Justices, there is close consultation between the Prime Minister 
and the Lord Chancellor. The collaboration which subsisted between ° 
Mr. Stanley Baldwin as Prime Minister and Viscount Cave as Lord Chancellor 
in this respect has been hailed as happy and felicitous. It is also well-know that 
from the time of Mr. Asquith’s Prime Ministership judicial appointments are 
made on considerations of merit only. The most significant feature of the 
English practice is that personal responsibility for making appointments to the 
judiciary stands out clear and definite. There is also’ the further feature that 
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in regard to all judicial appointments the view-point of the Bar is kept in the 
forefront and the country knows which of the high functionaries, the Prime 
Minister or the Lord Chancellor, that is responsible for making the particular 
appointment. 


In regard to the tenure of Judges, in England, a Judge, since the Act of 
Settlement of 1701, holds office during good behaviour. He is removable by the 
Crown only on an address by both Houses of Parliament. There has not been 
so far any such removal in the history of England, though in Ireland a Judge 
holding office on similar terms was removed in 1830 for misappropriation of 
court funds. The basic English pattern has been adopted in the older units of 
the Commonwealth generally. In certain territories new patterns of security 
for the Judges have emerged. In Malta, a Judge of a Superior Court may be 
removed not only for ‘misbehaviour’ but also for ‘proved incapacity’. The tern 
‘misbehaviour’ would seem to include corruption, commission of any criminal 
offence, or persistent neglect of official duties. It is a ticklish question whether 
‘incapacity’ has reference to physical incapacity or includes mental incapacity as 
well. Whatever the connotation may be of the terms ‘misbehaviour’, ‘incapacity’ 
etc., it is rathet odd that a finding on the matter is left to a lay body like the 
Legislature. The procedure is also open to criticism in that it extends to place 
the Judges at the mercy, possibly, of a temporary majority in the Legislature. 
The procedure may prove oppressive unless the members act with great self- 
restraint and with a high sense of responsibility. Be that as it may, the 1958 
Constitution of the Federation of Rhodesia and Nyasaland has also adopted the 
principle followed in Malta. To afford protection to Judges against irrespon- 
sible political pressure and victimisation, in Ghana, the provision is made that 
an address for the removal of a Judge should have been passed by not less than 
two-thirds of the members of the Assembly. An even more forward step has 
been indicated in the Report of the Singapore Constitutional Conference. It has 
been suggested that in the future Constitution to be framed there should be a 
provision that the question of misbehaviour or incapacity of a Judge should first 
be investigated by a tribunal of Judges and then referred to the Judicial Com- 
mittee of the Privy Council, and that the Judge may thereafter be removed if the 
Judicial Committee advises such action. The Legislature does not come into 
the picture at all, The same course is operated in Malaya. It is noteworthy 
that in the Constitutions of Kenya, Uganda, and the Eastern and Western 
Regions of Nigeria it is provided that a Judge shall be removable only for mis-* 
behaviour or for inability to discharge the functions of his office, and that the - 
question of removal should be left in the first instance to a judicial tribunal be- 
fore which the judge concerned is entitled to be heard. If the tribunal so re- 
commends ‘the matter may be referred to the Judicial Committee of the Privy 
Council. ‘The initiative for setting the procedure in motion is left to the 
Governor acting in the exercise of his discretion. 


Political democracy in India is still a frail plant requiring careful nursing. 
Fundamental divergences of outlook coloured by racial, communal, religious and 
political passions exist. Considerable sections of our people are brought up in 
an environment which makes them sensitive to racial, communal, and religious 
differences. Tolerance of unpopular minorities and minority opinion cannot 
yet be taken for granted. It may therefore be said, that, under the present 
conditions, to expect appointments to the judiciary.ta be made on the basis of 
merit alone uninfluenced by other considerations is rather to expect too much if 
not the impossible. Again, it cannot be forgotten that in a federal pattern of 
Government the judiciary has in a measure a political role to. play and it should 
not be surprising if the appointing authorities were not wholly oblivio&$ to the 
political complexion of the persons dpnsidered suitable for such appointments. 
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The Constitution, has. provided -for . protection of minority . interests. It has 
restricted the powers -of the Legislature through constitituonal guarantees of 
fundamental rights. ‘It is‘ left to the’ Courts to vindicate such rights and afford 
protection against legislation or action transgressing such rights. If the courts 
cannot. consider such questions with absolute detachment and freedom from bias 
the administration‘ of justice will seriously suffer in prestige and the constitu- 
tional ‘guarantees will become a mockery. In regard to the appointment and 
tenure of Judges, Article 124 covers the case of the Supreme Court Judges and 
Article 217 that of the Judges of the High Court. A Judge of the Suprenie 
Court is appointed by the President after consultation with such of the Judges 
of the Supreme Court and of the High Courts in the States as the President 
may deem necessary, provided that in the casé of the appointment of a Judge 
other than the Chief Justice the Chief Justice of India shall always be consulted. 
To the extent that the appointments should be made only in consultation with 
persons who are well qualified to give advice on those matters the provisions are 
satisfactory. The word ‘consultation’ however indicates that the President is 
not bound to follow the recommendation of the persons consulted. It also 
implies that the Judges consulted as well as the number of such Judges may vary 
at the discretion of Government and various combinations may be tried. In the 
case of the High Court also every Judge shall be appointed by the President 
after consultation with the Chief Justice of India, the Governor of the State, and 
in the case of appointment of a Judge other than the Chief Justice the Chief 
Justice of the concerned High Court. Since following the advice tendered is not 
obligatory here again the last word will be with the Prime Minister. The need’ 
for consultation with the Governor of the State in the case of appointment to 
the High Court means that the local Government is invested with a voice in the 
selection of a Judge which may even take the form.of a veto of the recommen- 
dations made by the other persons ` consulted and may lead to bargaining and 
suggestion of alternative names acceptable to the local Government. Whether. 
the Local Government can offer such alternative names itself cannot be ruled out’ 
altogether. The diffuse procedure prescribed by the Constitution seems to be 
responsible for the feelings entertained that appointments do not always go by 
merit and may be the subject, of undesirable pulls and pressures. The person 
actually responsible for making an, appointment becomes a matter of speculation 
and indefiniteness. It would be salutary if Article 217 is suitably amended dis- 
spensing -with the need for consultation with the Local Government though it may 
_ not be objectionable for the Local Government to invite the attention of the 
President to any fact within the special knowledge of such Government affect- 
ing the character of. the persons recommended. Again, the designation of the 
person whose responsibility it will be to make the appointment actually and not 
formally may for instance be clearly indicated by a provision under Article 77 
(3) which empowers the President to make rules for the more convenient tran- 
saction of Government business. It is also desirable that appointments to key 
judicial posts should be left to the personal decision of the Prime Minister, as in 
England, without the cabinet being brought into the picture at any stage. 


In regard to the tenure of Judges, Article 124 provides that a Judge of the 
Supreme Court cah be removed from office by an order of the President only 
after an address by each House of Parliament supported by a majoritv of the 
total membership of that House and by a majority of not less than two-thirds of 
the members of that House present and voting has been presented to the Presi- 
dent in the same session for such removal on the ground of proved misbehaviour 
òr incapacity. A Judge of the High Court also can be removed only in the 
same mfnner and for the same reasons. These provisions are fairly satisfac- 
tory in’ assuring the independence of a Judge, though as already pointed out the 
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meaning of the terms ‘proved misbehaviour’ or ‘incapacity’ is not very clear and” 
it looks rather odd that the Legislature should sit in judgment on the matter. 
The real objections. to the present position regarding the Judges of the Superior 
Courts seem to be based on the mode of their appointment as well as on. the 
social contacts of the Judge when he is off the Bench. The recommendations 
of the Law Commission that considerations other than ‘merit.should not enter in 
regard to appointments to the Superior Courts, and that to make the posts draw 
the best men- from the Bar the offers should be made to the rising members 
thereof at a time when, they can look forward to a fairly long tenure on the 
bench. are suggestions that should be generally acceptable. The suggestion that 
in the case of the-Supreme Court a convention should be developed that a person 
should not decline an invitation to serve as a Judge is most wholesome and will 
be in accord with the English practice on the matter that acceptance of judgeship 
should be regarded as a public duty. The principle will be equally applicable to 
judgship of the High Court. Equally commendable are the suggestions that 
Judges should not after retirement have even chamber practice nor accept any 
other employment. The Commission is fully alive to the fact that the pay and 
emoluments of Judges are not attractive to leading lawyers. Yet it feels that a 
more liberal pension’ scherne and leave “allowances should suffice. Taking the 
‘Commission’s review of the present position and prestige of the’ superior -judi-. 
ciary as a whole, one is left with the feeling that the Commission: has ‘been 
anxious ‘to set high and exacting standards, that some of the evils reported to be 
present are the inevitable contomitants of our social, economic and political con- 
ditions, ard that even in England perfection was achieved only, after a long 
period of political education and discipline, and hence progress in our’ country also 
is is bound te to be slow and gradual. 


SUBORDINATE Toen 


_ In regard to the subordinate „judiciary, the assessment made by the Law 
Commission leaves a rather disturbing impression. It is found that.the service 
has deteriorated. The decline in efficiency is attributed to factors like fall in 
the efficiency of the Bar which forms the chief recruiting ground for judicial 
posts, the diversion of talented persons to other fields fetching a surer and larger 
income, selection of personnel on communal and regional considerations etc. At 
the present time the appointment of District _Judges is made by the Governor. in 
consultation with the High Court. In effect it means that the Governor i is not, 
necessarily bound to accept the recommendation of the High Court.? The 
appointment of judicial officers below the rank of District Judges is to be made 
by the Governor in consultation with the State Public Service Commission and 
the High Court. It is not a pleasant thing for the High Court to play subordinate 
role or to, find that the persons who, in the opinion of the Judge co-opted to sit 
with the Commission, are most eligible for the posts could not be selected or are 
ignored. The concerned Articles of the Constitution will’ have to be suitably 
amended so as to avoid the weaknesses revealed. It will also be a salutary prac- 
tice if recruitment to thé subordinate judiciary and magistracy is made on the 
basis of a competitive examination conducted by the Public Service Commission.” 
The séats reserved for the backward classes could also be filled up in that way 
thereby ensuring that the best talent from among such classes get selected. ` The 
Law Commission has pointed out that it is undesirable that there should be any 
reservation in the judicial service for the ministerial staff of the courts. This 
is is presumably for the reason that the members of that class hy reason of their 
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position become imbued with an outlook and approach not conducive to judicial 
detachment and sobriety. There is also the fact that very rarely the members 
of that class keep pace with the developments ‘i in law or legal thought. An inte- 
resting recommendation of the Commission is that there should be an all-India 
cadre of judicial service comparablé to the Indian Administrative Service in 
regard to its attractions and prestige. It is believed that this step will ensure 
really brilliant young persons being drawn into judicial service and that being 
caught young they could be moulded into shape first, by a sort of preparatory 
training: for their work for a period of two years when they should study in addi- 
tion to the subjects taught to the I.. A. S. Officers subjects like the Procedure 
Codes, Company Law etc., and thereafter by a further intensive training for a 
year in the State to which the officer is allotted. This is a welcome proposal 
ana should be acceptable. - 


TIME Limir FOR DISPOSALS. 


The Law Commission is aware of the existence of large arrears in regard to 
judicial work. It does not however consider the problem to be serious. It 
attributes the arrears to facts like general increase in the volume of the work of 
courts due to the expanding economy, institution of writ cases,. failure to provide 
additional judicial officers by Government in time when the High Courts ask for 
it to clear off any special accumulation of work in any local area, delay in the 
filling wp vacancies, and failure to assess properly the judicial personnel required 
for each area. Among other interesting suggestions to bring about dn expedi- 
tious disposal of accumulated as well as future work, the Commission has favour- 
ed the observance of a time limit differently set for different types of cases. 
Thus in regard to work in the High Court, ‘the time limit suggested is one year 
from the date of institution for second appeals and letters patent appeals, two 
years for first appeals, six months for criminal appeals, writ petitions etc. A 
time limit of one year is suggested for a suit in the Munsiff’s Court, one and a 
half years for a suit in a subordinate court, three months for small cause suits, 
six months for appeals in District Courts, two months for criminal proceedings, 
in the Magistrates’ Courts, six weeks for committal proceedings, three months 
for sessions cases, two months for criminal appeals and revisions in the sessions 
courts, and six months for criminal appeals and revisions in the High Court. 
It is a trite saying that justice hurried is justice buried even as justice delayed 
tnay be justice denied. Disposals if they are to be satisfactory may not lend 
themselves to be accommodated into a time formula. It cannot, however, be 
doubted that the imposition of some optimum time limit like that suggested by 
the Commission will go a great way towards avoidance of arrears. 


Nyaya PANCHAYATS, 


The Law Commission has advocated the increased use of nyaya panchayats 
chosen from the elécted administrative panchayats at the village level to prevent ` 
the clogging of Munsiff’s courts with thousands of petty cases. Popular justice 
has no doubt a certain amount’ of attraction as well as utility. It brings the 
people into direct contact with the administration of justice by associating thenr 
with it. At the same time it is notorious that factions are the bane of village 
life and ‘there would be the danger of such factious feelings and sympathies in- 
vading the rendering of justice if the task is left to panchayats. It has been 
stated ‘that the experience in the Uttar Pradesh of nyaya panchayats has been 
fairly satisfactory and that an appreciable number of cases involving small 
money or property claims have been settled by conciliation. The stakes are 
relativelyesmall and’ the association of people with administration of justice has 
to be at*some level. Again mgst of such cases if taken up by the regular courts 

s “ 


Yj THE MADRAS LAW JOURNAL. . 63: 


would cost more in legal fees than even the value of the claim. The use of 
nyaya panchayats deserves therefore to be encouraged. There should however 
be careful supervision of their work.® To ensure’ such supervision the Law Com- 
mission has suggested the appointment of a special officer. To facilitate quick. 
justice at least in some matters the Commission has pointed out that mobile- 
courts of the kind now in existence in Madras and Calcutta have been found 
valuable. The appointment of honorary magistrates for the disposal of petty 
cases on a large scale is also advocated. 


SEPARATION OF THE JUDICIARY FROM THE EXECUTIVE. 


It is rather surprising that the separation of the judiciary from the execu- 
tive has not been achieved yet in half the number of States. The demand for: 
such separation has been coming down from pre-independence days for quite a 
long time. Article 50 of the Constitution contains the directive that 
the State shall take steps to separate the judiciary from the executive in the 
public services of the state. The principle carries two implications. Firstly, it 
is extremely undesirable that a Judge or magistrate should be in any way con- 
nected with or interested in the prosecution since it will be impossible for him to: 
take a detached wew of the case he is trying. It will be equally difficult for him to- 
achieve that detached attitude in regard to the case before him if all the time he is: 
conscious that his prospects and promotion may depend on his giving satisfaction 
to the executive head of the district. It is also fairly self-evident that apart 
from ensuring the independence of the criminal judiciary, separation tends to: 
quicker and’ more efficient despatch of judicial business. Nor has the scheme 
wherever it has been introduced resulted in any deterioration of law and crder. 
While in some States separation has been effected by executive orders, iw 
Bombay, the Bombay Separation of Judicial and Executive Functions Act- (Act 
XXIII of 1951) has provided for such separation. The Law Commission has: 
suggested that inasmuch as there is a lurking opposition in some of the States to- 
the very principle of separation of the judiciary from the executive central legis- 
lation on the lines of the Bombay Act should be introduced. It has further 
stated that till such legislation is passed separation should be brought about by 
executive orders and the entire criminal judiciary placed under the administrative: 
control of the High Courts. $ 

f ABOLITION OF JURY SYSTEM. 

The Law Commission has advocated the abolition of the jury system. It, 
has pointed out that jury trials are time-consuming and expensive and that it is 
also a problem fo get the right type of jurors. The Jury system is essentially a 
British institution which for historical reasons came into vogue in that country 
and from there spread to the United States of America and got imbedded in its 
Constitution. Even in the country of its origin Sir Patrick Devlin? has pointed 
out that the sysem is now being availed of only in certain restricted categories of 
cases and is becoming less and less popular due to the reluctance of people to: 
leave their avocations and find time to do jury service. In ‘our country it has 
been said that due to lack of sufficient civic spirit the average juryman is often 
easily approachable and is susceptible to extra-judicial considerations. In spite 
of a fairly long trial the jury system has not been a success in India. Its aboli~ 
tion therefgre will not occasion any regret. 
DIRECTOR oF PUBLIC PROSECUTIONS? INSTITUTION oF PUBLIC DEFENDERS. 

In reviewing the operation of criminal justice, the- Law Commission is criti- 
cal of the functioning of the police. It observes: “The prosecution of an ac- 
cused person should be conducted with the utmost fairness without any eagerness: 
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on the pait*of.the prosecution to obtain a conviction. ` It is-therefore, not desi- 
rable to entrust the work of prosecution to police officers’. The Commission 
has Suggested that’there should be a whole-teme Director of Public Prosecutions 
appointed for each district and made responsible for all the prosecutions in that 
‘district, thereby freeing the police from the work of prosecution. The proposal 
is neither new: nor novel. ‘ Such a system has been operating in England and 
has beér working admirably eliminating frivolous and vexatious prosecutions 
caltogether. The adoption of the measure will lift prosecutions from the plane 
of oppressiveness and allay all suspicion of persecution. a 


More salutary even would be the results if in addition to the appointment 
‘of a Director of Public Prosecutions for each district posts of Public Defenders 
are also instituted. Even as there are Public Prosecutors to conduct prosecu- 
‘tions there should also be for each corresponding area an officer called Public 
Defender. The State in modern jurisprudence prosecutes an alleged imalefactor. 
At the same time the law asserts that a person shall be presumed to be innocent 
‘till the contrary is established. It is a pertinent argument why the law should 
rot ‘then defend hini where he has ho resources of his- own for the purpose. 
Defence of a person accused of a crime should not be the burden of a ptivately 
financéd legal aid society but should be a public function. Voluntary free legal 
aid may not always be forthcoming or be acceptable. It will be helpful there- 
fore if a system of Ptiblit Defenders is organised. The Public Defender should 
Þe a trial lawyer of experience whose standing and reputation is as high as that 
òf the Public Prosecutor and he should have well paid assistants in the same way 
as there are Assistant Public Prosecutors. A poverty stricken accused can go 
to stich a Public Defender and be assured of getting the same skilful legal repre- 
‘sentation that the prosecution gets from the Public Prosecutor. The establish- 
ment of the office’of Public Defender will be no threat to free enterprise for the 
legal profession either. It will work no economic hardship on the lawyers of a 
‘community, for obviously it is only the impecunious accused that would be per- 
‘mitted to take advantage of such an office. The worth of the institution of 
Public Defenders has been proved in many places in America, such 1s Chicago, 
‘St. Louis, San Francisco, Los Angeles and throughout the States of Rhode 
Island and Connecticut. No doubt we have some desultory provisions for free 
legal aid to accused particularly in capital cases. The provisions will have to be 
. Systematised and’ made more comprehensive and a regular. organisation evolved 
for the rendering of free legal assistance to the accused in cases where he cannot 
-afford'to engage such assistance by reason of poverty or similar causes. 


REFORM OF Court FEES. 


All civilised systems of jurisprudence regard the administration’ of justice 
as a public function. In particular criminal justice is treated essentially as an 
activity of the State for the maintenance of law and order. There can be no 
doubt that civil disputes also are ‘part of the “framework of social order. To 
allow the parties to take the law into their own hands for enforcement of alleged 
tights or for resisting alleged aggression, or to seek justice through private 
‘avenues will not be conducive to a peaceful social order. It will be an abdication 
of its duty if the State’ fails to provide suitable remedies or seeks td insist that 
its assistance shall ‘be afforded only on payment of a fee. The duty of a State 
to provide for a proper machinery for the administration of justice is just as 
fundamental as its`duty to provide for the education, or health, or sanitation of 
the people. Being a duty owed by the State to its citizens, the charges for such 
administration should, in the view of the Law Commission, fall -on the general 
‘tax-pdyer, and there is no jystification toj making the litigant bear the burden 
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of maintaining the judicial machinery. ` According to the Commission there 1s 
no reason why the position in regard ‘to judicial service should be different from 
that in’regard to any.other service. The Commission also points out that if for 
any reason court. fee ‘is to be charged, there is little: justification for looking-upon 
it as a source of profit for the State or to make the litigant bear not merely the 
expenses of the administration of civil justice but also -the cost of the adminis: 
tration of criminal justice’ as well. In the ‘United States of America, the liti- 
gant seems to be charged a'nominal fee alone.. The English theory is to treat the 
cost of the judiciary as a charge to be borne by the general tax-payer. ‘ The 
ancient Hindu system does not seem to have charged anything in the nature of a 
court-fee at the time of the institution of a proceeding, though there seems to 
have been in vogue the practice of the successful claimant paying five per cent. 
on his claim to the king as bhriti or paritoshika.+’ Having regard however to the 
financial position of the country and the phenomenal ‘increase in the volume of 
litigation, and the valuable time and ‘energy wasted in trying frivolous and vexa- 
tious litigation, the Law Commission has suggested that it will be fairly -satisfac- 
tory if the principle is accepted that the cost of the judiciary should bea charge 
on the general tgx-payer, that the remaining ‘cost of the administration of civil 
justice should be borne by the fees paid by the civil litigants, and that the entire. 
cost of the administration of criminal justice ‘should be borne by the State. 
Court fee should cease to be viewed as an income earning proposition or as a 
source of revenue for the State. - pa l l i 


. . |... LEGAL EDUCATION. | - 


Apropos legal education the Law Commission observes: “The system of: 
legal education has been defective and is. not calculated to produce either jurists 
or competent legal practitioners and in recent years there has been considerable 
deterioration in the standards of legal education.” There is a widely prevalent 
impression that legal training is just a passport to practice and that. it need not, 
be thorough unlike other professional training. The impression stems from a 
confusion of thought that law studies need not be theoretical or academic. since. 
the object of such study_is to practice, and that they need not be practical either. 
since that could be attained only when one. starts.to practise. It is also a sad 
fact that, at present, for a considerable part, it.is the left-overs of the University 
not wanted in other fields that take to law studies.. The legal profession itself 
does not seem to be over-popular and is often the butt.of criticism from various’ 
quarters. The techniques and methodologies of legal research have been neg- 
lected. The importance of law as a science as.well as its relation to other dis~ 
ciplines-has been little appreciated and above all the atmosphere is lacking in 
which alone legal thought can develop. -It-is true that modern scientific and 
technological progress has been amazing and revolutionised our social and econo- 
mic life and has brought about a shift in emphasis from humanities and liberal 
sciences to the exact and-applied sciences. That. however, is.a world-wide phe- 
nomenon. ‘Nonetheless in .other countries while. laws are being moulded by, 
changing economic and.social factors to some extent, at the same time, legal 
thought in its turn has also influenced social and economic life and attitudes and 
provided the lines.along which solutions could be found for the emergent new 
problems. It is well known that in the Western. countries as. well as in America 
the Governments .often look to the jurists for assistance and legal research 1s. 
utilised for shaping. the course of legislation. i ; 
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There are at present about 71 Law Colleges imparting legal education orga- 
nised either by Universities or by Government or by private bodies. The law. . 
courses are being run under varying conditions. The admission rules are not 
uniform. The duration of the courses is different in different Universities. 
In some of the Universities candidates can take the law examinations without 
the need for undergoing a course of studies in any authorised institution in law. 
In some Universities the law course can be taken in combination with other 
courses in humanities. In many Universities the law course is run as a part- 
time activity that can be taken even when one is employed in service or other. 
avocation. In one or two. Universities there:is also the practice of allowing the 
failed candidates at the previous examinations to join the final year course and 
keep his terms. At many places there is also a tendency to regard law colleges 
as sources of income. The existence of these diversities has had powerful re- 
percussions on the standards of legal education and examination as well as on 
the quality of the law graduates that are turned out. Other factors also have 
contributed to the decline. The fall in standard regarding English knowledge 
is a major contributory cause. The English knowledge of the average holder 
of the first degree in Arts, Science, or Commerce is such that he is at a loss to . 
read and understand the prescribed text-books and legal journals and literature. 
He is driven to guides and made-easies. He abandons thinking for himself and 
begins to memorise information. When he emerges after taking the law degree 
he is in many cases helpless as well as useless. 

. To get over the malaise there should be in the first instance a clear idea of 
what legal education should seek to achieve. A synthesis between the funda- 
mental ‘values of University education and the pragmatic demands of the profes- 
sional market will have to be evolved. Law should be taught as a social science. 
The votary of law should be trained to have more than a speaking acquaintance 
with the other disciplines which form the background of law and influence its 
course from time to time—subjects like sociology, psychology, economics,. history 
etc. Legal education should aim at acquainting the student with the relationship 
between society and law, and the conceptual tools of lawyers and jurists. The 
contents of legal education may be re-orientated so as to make certain basic sub- 
jects the subjects of compulsory study during the first year of the law course and 
in the final year provide in some measure a choice for the candidate between 
different subjects according as ke is desirous of taking to practice at the Bar or 
pursue other fields of activity. If the law course is to be atwo-vear course and 
the entrance qualification is to be graduation in Arts, Science or Commerce etc.— 
as indeed the Law Commission has suggested — subjects like Jurisprudence, 
Public Law, Law of Contracts, Torts, Law of Crimes and Evidence may be | 
studied during the first year, while subjects like Property Law, Domestic Law, 
etc., and the optional subjects may be studied during the final year.. The Law 
Commission has suggested that the University course should be confined to the 
teaching of the theory and the principles of law, and that procedural, taxation 
and other laws of a practical character should be taught during the period of 
practical training (apprenticeship period), as such subjects would have more 
importance to the students aspiring for a professional career. While it mav be 
admitted that broadly speaking the line of demarcation is sound, it mav not be 
desirable to adopt any inflexible division into theoretical and practical subjects or 
to eliminate the study of subjects like taxation law or company law at the Univer- 
sity level. ` If medical and engineering ‘studies could include subjects of prac- 
tical day-to-day importance there seems to be no good reason why the syllabus of 
studies for the law courses should not also include such practical branches of law 
as would be of great and material value not merely to future practising lawyers 
but to*all. The Law Commission’s view that Roman law should not be taught 
as a compulsory subject mays find a wide ycho with lawyers of the present gene- 
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ration since generally they do not draw assistance from even the principles of 
English law in the way in which it used to be done by lawyers of an earlier 
generation. To.make the study of aw purposive and to foster the spirit of re- 
search the Law Commission recognised that Law Colleges should be full time - 
institutions and law teaching should be done by full-time teachers. The Com- 
mission is also against law being taken as a part-time study or in combination 
with other courses. These last suggestions if adopted will restrict admissions 
into the law colleges and may lead to the law course being taken more seriously 
than at present. The Commission also feels’ that in the existing conditions the 
principal method of teaching law should be through lectures only and that it 
should be supplemented by seminars, group discussions, moot courts and mock 
trials. The Law Commission has also made a reference to the case-method of 
teaching as valuable and advocates the increased use of it in so far as it is fea- 
sible. The case. method of teaching was introduced by Christopher Columbus 
Langdell, Dean of the Harvard Law School, in the latter half of the last century. 
The system seems to have achieved a large measure of success and has been 
adopted by most of the major law schools in the United States. The essence of 
the system lies in the fact that the rules of law are not stated by the lecturers 
but the students are allowed to derive them by reading the facts of the selected 
cases and deducing the principles after a discussion in the class room. Each 
law school has its own case-book containing the cases selected for study. In the 
editing of the cases different techniques seem to be followed. In most cases a 
condensed and adequate version of the facts is given either with no reference at 
all to the opinions delivered by the Judges or giving only key passages from such 
opinions. The success of the case method of instruction would seem to depend 
upon the amount of college time available for the discussions in each subject, 
the size of the class, and the library work done by the students. It may he that 
in our country with large classes and relatively restricted staff the case method 
may not lend itself to be substituted altogether for the lecture system of instruc- 
tion. As there is however no denying the fact that the case method leaves the 
initiative to the student in acquiring knowledge, makes him use the library, stimu- 
lates thought and trains him to do his own work, the system may be usefully 
tried in regard to one or two subjects at least. The Law Commission has recorded 
that the existing standards of law examinations are deplorably low. The mere fix- 
ing of a high percentage of marks to qualify for a pass at the examination is no 
indication of the real standards. In many cases the questions set are of a stereo- 
typed character constituting often, repetitions fron: previous papers lending them- 
selves to guessing by a process of elimination and enabling the students to memo- 
rise prepared answers and reproduce them at the examination. There must always 
be a number of problems some with even original facts which would test the 
ability of, the student to apply the principles he has studied to the particular 
situation. The Law Commission’s recommendation that the State should pro- 
vide funds for stimulating and developing legal research is welcome. Whether 
the States will react favourably to the suggestion is extremely doubtful in view 
of their.lack of sympathy towards the legal profession. Lawyers are apt to be 
critical and ¢riticism is not always welcome. To provide funds to stimulate 
legal thinking may be regarded as undesirable by persons in authority. Suc’. 
attitude should however be deprecated. i 
Many other valuable suggestions have been given by the Law -Commission 
like the setting up of a unified all-India Bar. It is not possible to explore all 
those suggestions within the compass of this review. Suffice it to say that the 
‘Commission’s Report is perhaps the most comprehensive review of the system 
of administration of justice yet made in our country, and is bound to carry great 
weight and ensure early and substantial implementation. 
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“ SOCIALISM AND THE LEGAL PROFESSION”* 
ee. By 
C. R, Parrasst Raman, Barristereat-Law, M.P. (Lok Sabha) 


In Socialism the principle involved is that individual freedom should be sub- 
ordinated to the interest of the community. In some fashion or other all modern 
Governments have a positive role in the welfare of its people and are by and large 
socialistic. However, in the fight for certain ideals some amount of vituperation 
is being hurled at one another by the two great political rivals in the world to-day. 
The Western thinkers characterise Communist Governments as State Capitalists 
while claiming’ to be truly democratic. Their opposite numbers claim that they 
were the true Democratic Socialists while the other side was given to greed and sel- 
fishness with no real public welfare in their hearts. In our land of the golden mean, 
which is as old as the Vedas, we endeavour to take the good wherever it may come 
from and at the same time wish to preserve human dignity and personality. In 
India.of the past, action and behaviour in conformity to ‘‘ Dharma” was the core 
and a way of life and was above all, including Rulers. The father of the nation 
strove hard to restore the role of “ Dharma” in India. He préclaimed that the 
wealth in, the hands of the rich was given in trust to them for the amelioration of 
their less’ fortunate brethren. i 


‘It is particularly appropriate that Sri Dhebar Bhai should preside over this 
Seminar to-day. It was when he was President of the Indian National Congress 
that the Socialistic Pattern of Society was first adumbrated as a creed of the Gongress 
Party in Satyamurti Nagar at Avadiin 1955. I was one of the many humble 
workers on that occasion under his leadership. This is not a new idea at all. 
Almost everyone is familiar with Part III of our Constitution which deals with fun- 
damental rights which are guaranteed to the citizens of India and in some cases also , 
to persons who are not citizens. The clauses contained in this part cannot be amend- 
ed or altered in the ordinary way by Parliament. What is equally important is 
Part IV of our Constitution containing 15 clauses. “Though these are not enforcible 
by any Court, the principles contained therein are fundamental in the governance 
of the country and it is the duty of the State to apply these principles in making laws. 
These clauses are an epitome of socialistic and welfare ideals. It even contains the 
substance of the “ Panch Sheela” doctrine in the last clause. The Courts have 
frequently referred to these directive principles and they would play a very impor- 
tant part in the days to come in the interpretation of our Constitution. We have 
great regard for our heritage and the socio-economic pattern that we work for in 
the future should contain the best of our past tradition and should be an amalgam 
of old experience and new forces. Democracy may not have the emotional appeal 
to the masses in general and the people must be educated to appreciate its value. . 
Henry L. Mencken bemoans the potency of a growing custom under which “‘there 
is a national philosophy which erects conformity into the noblest virtue, and free 
functioning of personality into a capital crime against the society’. The question 
to-day is whether democracy or authoritarianism or something else is psychologically 
the most feasible way to run a scientific technological society as pointed,out by Gard- 
ner Murphy in his book on “‘ Human Potentialities’’. In the “ Road to Serfdom ” 
Frederik Hyek says that “there is: no’ other possibility than either the order governed 
by- the impersonal descipline of the market place or that directed by the will of a 
few individuals, and those who are out to destroy the first are wittingly of unwittingly 
helping to create the second”. People who think like him are opposed to and 
condemn State Planning. .They feel that technical experts are attracted to planning 
and yearn for a’ single all-embracing rule to apply to society. They are convinced 
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that economic planning violates the rule of law and that as a result of which the 
freedom to occupational choice would disappear. According to them the laws made 
for the furtherence of a plan become the instrument in the hands of the planners 
to achieve their ends. At the opposite end we have thinkers like Herman Finer 
who believe that State Planning is in the best democratic tradiiion and argue that 
competition is inefficient and wasteful and has led to one depression after another. 
They believe that it is possible successfully to plan in a fully democratic society en- 
joying the plenitude of civil rights, and still retain democracy and the rights. 
Finer states that “in a democracy right is what the majority makes it to be” and 
adds that if the maximum of the freedom for all is to be available then the maximum 
of economic welfare must be sought for all”. 


It is therefore really vital for a democratic and a free society like ours to meet 
the challenge of the times. In this the role of the third wing of government, namely 
the Judiciary is that of a fulcrum and it has to play perhaps the most important part 
in the life of the nation. Soon after the establishment of the Supreme Court of 
India in what is called Cross-Roads case1, Mr. Justice Patanjali Sastry observed “ the 
Court is thus constituted the protector ‘and guarantor of fundamental rights and it 
cannot consistently with the responsibilities so laid upon it, refuse to entertain 
applications segking protection against infringement of such rights.” The same 
learned Judge later on as Chief Justice was aware of the resentment felt in some 
quarters that the Courts of the land were striking down well meant legislation. He 
said in V. G. Row’s case? “ If then the Courts in this country face up to such an im- 
portant and none too easy task it is not out of any desire to tilt at legislative autho- 
rity in a crusaders spirit but in discharge of a duty plainly laid upon them by the 
Constitution. This is specially true as regards the ‘ fundamental rights ’ as to which 
this Court has been assigned the role of a sentinel on the gui vive”. In both these 
cases it was my good fortune to appear for the citizens against the State of Madras. 
As pointed out by the Law Commission in their monumental Report, society in 
the twentieth century has become exceedingly complex and governmental functions 
have multiplied causing the concentration of considerable power in the hands of 
the executive and resulting in the growth of the administrative law. The rule of 
law and judicial review acquire a great significance in a welfare State. The main- 
tenance of law and order and the prevention of external aggression are but a part 
of the function of such a State. It has a variety of other activities which bring it 
into constant touch with the life of a citizen. Viscount Sankey states as follows :— 


“ Amid the cross-currents and shifting sands of public life, the law is like 
a great rock upon which a man may set his feet and be safe, while the inevitablee 
inequalities of private life are not so dangerous in a country where every citizen 
knows. that in the Law Courts at any rate, he can get justice.” a 


It can be stated without any exageration that the most popular institution in 
, the country to day is that administering justice. 


In this context the role of the Lawyer assumes a new meaning and content. 
He is to be a good technician but on top of it he must necessarily be in touch with 
the social trends and ideas. He cannot live in an ivory tower and must associate 
himself with public welfare in some“forin 6r other. It is no doubt true that the 
lawyer in a Communist State does not have a very important status or function. He 
is part of the socialist legality which is the guiding factor there. In a developing 
economy as in India we are already having experts among lawyers in various specia- 
lised fields comprised for example in the Industrial, Income-tax and Transport laws. 
We are likely to have many more administrative tribunals than at present. ‘This is 
inevitable as it will become-increasinely difficult’ for aJudgé to acquaint himself 





1. Romesh Thappar v. State of Madras, (1950) S.C.J. 418 : (1950) 2 M.L.J. 390. +° 
2. State of Madras v. V. G. Row, (1952) ECs. 253: (1958) 2 M.L.J. 135. = 
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-with the various complex structures in the growing economy of India. The Law 
‘Commission have recommended, following the trends in England that these ad- 
-ministrative tribunals should be manned by persons with a judicial training. They 
have also stated that there must be recourse to the ordinary Courts of the land in 
suitable cases from those tribunals. They say that it should be “ derogatory to 
the citizen’s right to establish a system of administrative Courts which would take 
the place of ordinary Courts of law for ‘examining the validity of administrative 
action. It may be that in view of certain inherent advantages like speed, cheap- 
ness, procedural simplicity and availability of special knowledge in extra-judi- 
-cial tribunals, these may be useful as a supplementary system.” They have also 
framed their recommendations for the legislation in so far as administrative tri- 
bunals are concerned where orders and decisions can in suitable cases be tested 
in the ordinary Courts of the land under certain circumstances, 


It is therefore obvious that the lawyer in India has a very important role to 
play in the life of the nation. Socialism in India is bound to develop its own cha- 
-racteristics. A junior lawyer may not be able to do justice to himself or to his 
-client particularly when he resides in big cities, without belonging to a firm- or a 
group who could pool their resources and equip themsclves suitably to meet the 
.stress and urgency of work. There must be clear divisions between the practi- 
sing and pleading lawyers and the draftsmen and advisers. Consultative practice 
will develop new dimensions in our planned economy. There is bound to be a good 
-volume of legislation to effectuate welfare planning and no lawyer can afford to 
be ignorant of the latest position not only so far as legislation is concerned but also 
regarding subordinate legislation and the various rules made perhaps from day 
to day. Co-operative effort will therefrom become necessary for a modern lawyer’s 
-office-to practice effectively. Many specialised lawyers in the various fields of 
practice will be recruited not, only to the judiciary of the ordinary Courts of the 
land but also to the various administrative tribunals. In their custody will be 
the rights of the citizens and persons other than the citizens, temporarily residing 
in India. The general equipment of a student of law ought to ensure that the rules 
of natural justice will be followed in the various tribunals. In addition the lawyer 
will have to bring into play expert knowledge in his chosen field. Mere speedy 
_justice may not be real justice which must be assured to one and all in India. 


The lawyer played an important and leading part in the India of yesterday. 

-He was in the forefront of the struggle for freedom. The father of the nation and 

. the Prime Minister’ to mention only two names were lawyers. More than ever to- 

*.day the lawyer has to play an important, useful and postive role in the life of the 

nation. I am confident that the lawyers of India are well equipped to carry on 
athe torch of freedom and progress. i 


` {END oF VOLUME (1959) 1 M: L. Jz Journat.] 
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NOTES OF RECENT CASES. 


[SUPREME Court. ] 


T. L. Venkatarama Aiyar, P. B. Gajendragadkar N. T. Yeldan Thevar v. 
and A. K. Sarkar, JJ- G. Raja Nàinar. 
24th November, 1958. C.As. Nos. 231 arid 234 of 1958. 


Representation of the People Act (XLIII of 1951), section 36 Ghee Tribunals— 
Jurisdiction., 

Constitution of India (1950), Article 226-—Interference witk interlocutory orders— 
Propriety. 


“The nature of the inquiry before the Returning Officer being purely of a sum- 
-mary character, the right to challenge the propriety of his order would become 
illusory if the Tribunal’s jurisdiction was to be restricted to the materials placed 
before him. The Tribunal could entertain all grounds available under section 
36(2) of the Representation of the People Act. Under the Election Law, ‘ it would 
be a proper exercise of discretion under Article 226 of the Constitution of India to 
decline to interfere with interlocutory orders’.” 


R. Ganpati Aiyar, for Appellants. 
A, N. Sinha, for Respondénts. a 
G.R. a Appeal allowed. 


[Supreme Courr.] 
T. L. Venkatarama Aiyar, P. B. Gajendragadkar Dau Dayal v. State of U. P. 
and A. K. Sarkar, FF. Cr. A. No. 118 of 1958. 


24th November, ‘1958. 
Criminal Law—Prosecution for possession of counterfeit trade marks——Period of limitation. 


“ The period of limitation is intended to operate against the complainant and 
not against the Court. It would defeat the object of the enactment and deprive 
traders of the protection which the law is intended to give them if we were to hold 
that unless processes are issued within one year of the discovery of the offence it 
should be thrown out. In this case the Magistrate must be held to have taken cog- 
nizance when the complaint was received, and this being within the prescribed 
period of one year, the opinion of the Judges of the Courts below is correct and the 
‘prosecution is not time-barred.” 


C. P. Lal, for Appellant. 
G. N. Dixit, for Respondent. ra 
“GR. | — ; Appeal dismissed. 


‘(Supreme Cotrt.] ee 
S.R. Das, C.F. N. H. Bhagwati, B. P. Sinha, pede Rag Asa Ram j 
K. Subba Rao and K. N. Wanchoo, FF. ° Dist. Board, Muzaffarnagar. 
grd December, 1958. Cr.A. No. 119 of 1956. 


U. P. District Boards Act (X of 1922), sections 3 (10), 174 (1) (k) and 106— 
Bye-laws—Offensive trades—Town Areas Act, section 26. 

“We must say that this is a very technical argument. The word ‘Committee’ in 
English is after all a translation, more or less of the word- “Panchayat? in Hindi. 
Therefore, when. the: word ‘ Committee’ was substituted, in placé-of ‘ Panchayat’ 
in the Town Areas Act there was really no change of substance and the restrictions 
on the power of the District Board under section 93 (3) of the District Boards Act to 
deal with matters entrusted to thé Town Aréas continued in full force. The Town 
Areas Act deals with a smaller area and on principle when there is a body dealing 
with a larger area and from that area is carved out a smaller area which is entrusted 
to another body, the law giving power to the body governing the smaller area should 
prevail...... The result is that power of the Town Area Committee must prévail 

over the power of the District Board under section 1 m4 (1) (k)... The appeal is there- 
fore allowed. 

Rameshwar Nath, for Appellant. 

‘The Solicitor-General: of India (C. K. PAMEN for aren 


G.R. | = 24 Appeal ilad: 
[Supreme CouRT.], -. : 
S, J. Imam, S. K. Das Chaube Jagdish Prasad v. 
and’ J. L. Kapur, FF. p e = ` ' Ganga Prasad Chaturvedi. 
5th December, 1958. C.A. No. *t53 of 1955. 


Civil Procedure’ Gode (V' of 1908), section 11 5—Scope—U. P. Temporary Control of 
Rent and Evictions Act (LI of 1947), sections 2, 3-4, 5 (4) and 6. 

“ The power of the High Court to correct questions of jurisdiction-is to ‘be found 
within the four corners. of section 115, Civil, Procedure Code.’ - If there is ‘an error 
which falls'within this section the High Court will have the power to interfere, not 
otherwise’. The High Court had the power to interfere and once it had the power 
it'could determine whether the question of the date of construction “in a case under 
U. P. Temporary Control of Rent and Eviction Act was rightly or wrongly decided. 
The High Court held that the Civil Judge had wrongly decided that the construction 

was of a date after goth June, 1946 and therefore fell within section. a 
G. C. Mathur, for Appellant. dg Niet Sy 
C. B.  Aggarwala (Ganpat Rai, with him), for Respondent. A 
G.R —— Aja dismissed. 
(Sora CourrT.] , 
S.R. Das, C.F., N. H. Bhagwati, B. P. Sinha, Punjab Security of Land Tenure 
` K. Subba Rao and K. N. Wanchoo, FF. Matters In ře : and Atma Rani v, 
8th - December, 1958. State of Punjab, 
Petitions Nos. 176, 177 & 253 of 1956, 
| 34» 35, 51-53, 69, 70, 75, 94 & 137 of 1957; 
34, 58, 72, 90, 92, 106, 109 & 115 of 1958. 
Punjab Security yf Land Tenure Act—Validity—If opposed to Articles 14; 19 and 3I of 
the Constitution—Article 31-A of the Constitution saves the provisions of the Act. ' - 

' “The provisions of ‘Article 31-A of the Coristitution save the Punjab Security 
‘of Land Tenure Act from any attack based on the proyisions of Articles 14; 19 ‘and 
3! of the Constitution. That being so, it is not necessary to consider the specific 
‘provisions of the Act which, it was ‘contended, were unreasonable restrictions on the 
landowner’s rights to enjoy his property, or whether he had beer unduly. discrimi- 
nated against, or whether the compensation, if any, ache Tor ma the Act 
was illusory or, at any rate, inadequate.” Sec aaa Ae a hee ARS 

Achhru Ram, for Petitioners. nae 
‘She Advocate-General of Punjab (S. M. Sikri), for ent peik? 


SER i E Petitions ‘dismissed. 


` [Subrime CouRrr.] pole teeth ey 
S. J. Imam, S:K. Das and A.K. Sarkar, FF: Seth Badri Prasad v. 
ae oth December, 1958. ° Seth Nagarmal. 
' C.A. No. 225 of. 1955. 
_ Companies Act (VII of 1913), section 4—Rewa State Companies Act, section 4— 
Unregistered association of more than twenty persons—Illegal—Member cannot sue even 
after dissolution for accounts and profits against other members. 

Practice—Preliminary objection for the first time in Supreme Court—Permissibility. 

By virtue of section 4 of the Rewa State Companies Act, an association of more 
than twenty persons if not registered was illegal. A member of such an Association 
even after the dissolution of the Association and even if the objects of the Association 
were lawful cannot file a suit for account and profits against other members or a mem- 
ber because the Association was an illegal body. 

Preliminary objection can be allowed for the first time in the Supreme Court if 
it is a law point which strikes at the very root of the case. : 


Sardar Bahadur, for Appellants. fe, 
Achhruram, for Respondents. f 
G.R. — Appeal dismissed. 
[Supreme Gourr.] : 

S.R. Das, C.F., N. H. Bhagwati, B.P. Sinha, D.S. Garewal v. State of Punjab. 
K. Subba Rao and K. N. Wanchoo, FF. G.A. No. 426 of 1958. 


11th December,. 1958. ; 


All India Services (Discipline and Appeal) Rules, 1955—Articles 312 and 392 of the 
Constitution*—Constitution (Removal of Difficulties) Order No. II on January 26, 1950. 

“So far as the institution of the inquiry is concerned rule 5 of the All India 
Services (Discipline and Appeal) Rules, 1955, contemplates that it will be instituted 
‘by the Government of the State in connection with the affairs of which the officer is 
serving.” $ ` ; 

It is the Punjab Government which could take the steps provided in rule 5. 
-Rule 5, sub-rules (1) to (8) provide the procedure for such inquiries and the word 
‘Government’ used in these sub-rules means, in the present case, the Punjab 
Government, for the appellant was serving in connection with the affairs of the 
State of Punjab. Therefore the Punjab Government would have authority to 
institute an inquiry against him. The Central Government would only come into 
-the picture after the inquiry is concluded and if it is decided to impose one of the 
three punishments mentioned in Rule 4 (1). 

N. C. Chatterji, for Appellant. 

The Advocate-General for Punjab (S. M. Sikri), for Respondent. 


G.R. HERSINS Abpeal dismissed. 
[SUPREME Court. ] ; 

S. R. Das, .C.7., S. K. Das, P. B. Gajendragadkar, P. V. Sivarajan v, 
K. N. Wanchoo and M. Hidayatulla, JJ. Union of India, 


11th December, 1958. Cee Petition No. 121 of 1958, 
Coir Industry Act (XLV of 1953)—Rules—Regulation and control of industry—Validity , 
The regulation of the coir industry was in public interest and it was difficult to 
entertain the argument that the regulation or control must not be introduced on the 
basis of quantative test. The classification under the rules was founded on intelligi- 
-ble differentia having a rational relation to the object sought to be achieved by the _ 
-Act. The main objects of the rules was to remove the anomalies and malpractices 
prevailing in.the export trade of coir. Once it was conceded that the regulation of 
trade and its control were justified in the public interest it would not be open to a 
person who failed to satisfy the Rule to invoke his fundamental rights and challenge 
_the validity of the Rules in question. 
°° GUB. Pai and Sardar Bahadur, for Petitioner. . 
_ The Attorney-General of India (M. G. Setaluad), for Respondent. e > ` 
GR. _— Petition Gismissed. 


. 
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[Suprime Courr.] ' i 
S. R. Das, C.F., S. K. Das, P. B. Gajendragadkar, CG. E. Achutan v. 


. . K. N. Wanchoo and M. Hidayatullah, F] = State of Kerala. 
11th December, 1958. Petition No. 103 of 1958. 


Constitution of India (1950), Article 16 (1)—‘‘Employment””—-Meaning—Articles 14, 
-19 (1) (g) and 31 of the Constitution—Scope. 

“The contention of the petitioner was about the infringement of his fundamental 
rights and that he is entitled to an equal treatment in the eye of law, and that there 
has been discrimination against him vis-a-vis the 3rd Respondent. He claims protec- 

tion under Articles 14, 16 (1), 19 (1) (g) and 31 of the Constitution. In our opinion 
‘none of these Articles can be made applicable to the facts of the present case.” 


M. T. Paikeday and Ganpat Rai, for Petitioner. 
Sardar Bahadur, H. J. Umrigar and M. R. K. Pillai, for Respondents. 


G.R. : Sa . Petition dismissed. 
[Supreme CourT.] l 

S. R. Das, C.J., N. H. Bhagwati, B. P. Sinha, M. S. M. Sharma v. 

K. Subba Rao, and K. N. Wanchoo, FF Sri Krishna Sinha. 

12th December, 1958. : Petition No. 122`0f 1958. 


3 Constitution of India (1950), Articles 19, 194, 21 and 13—Fundamental rights— 
Freedom of the press—Powers, privileges and immunities of Legislature. f 

By majority.—‘‘ Our Constitution clearly provides that until Parliament or the 
_State Legislature makes a law defining the powers, privileges and immunities of the 
House, its members and committees, they shall have all the powers, privileges and 
immunities of the House of Commons as at the date of the commencement of our 
-Constitution ; and yet to deny them those powers, privileges and immunities, after 


finding that the House of Commons had them at the relevant times, will be not to in«. 


terpret the Constitution but to remake it. Nor do we share the view that it will not 
be right to entrust our’ Houses with these powers, privileges and immunities, for we 
are well persuaded that our Houses, like the House of Gommons, will appreciate the 
benefit of publicity.” 4 
“ In our judgment the principle of harmonious construction must be adopted 
and, so construed, the provisions of Article 19 (1), (a) which are general, must yield. 
to Article 194 (1) and the latter part of clause (3). nt 
The Committee of Privileges ordinarily includes members of all parties represen- 
ted in the House, and it is difficult to expect that the committee, as a body, will be 
e actuated by any mala fide intention against the'petitioner. Further, the business of 
` the committee is only to make a report to the House and.the ultimate decision will be 
that of the House itself.” . A 
Subbarao, J., (dissenting) observed that he would not have ventured to differ but 
for his conviction that the reasoning adopted by the majority would unduly restrict 
‘and circumscribe wide scope and content of one of the cherished fundamental rights 
"namely the freedom of speech and its application to the press. 


'. His Lordships further held that the Committee of privileges did not allege any 
“mala fides” against Shri Sharma, nor that he had published the speech in question 
“including the expunged portions mala fide, or even with the knowledge that any por- 
tion of the speech was directed to be expunged. © z 
His Lordships was of the view that the fundamental right of speech was a trans- 
cendental right and it could be restricted by express words or by necessary implica- 
tion in the Constitution. But the.Court could not and should not, readily infer such 
, a restriction unless there were compelling reasons to do so. 
Basdeo Prasad and N. Lal, for Petitioner. 
The Solicitor-General of India (G. K. Daphiary) S. P, Verma, with him for 
Respondent... . te ty ee CY a f 
' Sn Petition dismissed. 
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> 


{Supreme CourT] © 


S. R. Das, C.F., S. K. Das, P. B. Gajendragadkar ‘State of Rajasthan v. 
K., N. Wanchoo and M. Hidayatullah, Ff. G. Chawla. 
16th December, 1958. Cr. Appeal No. 1 of 1955. 


Ajmer (Sound Amplifiers Control) Act (1952)—Constitutional validity, 

“It cannot be said that public health does not demand control of the use of such 
apparatus (sound amplifiers) by day or by night, or in the vicinity of hospitals or 
schools, or offices or habited localities. On this view of the Act as a whole, the 
substances of the legislation is within the powers conferred by Entry No. 6 and con- 
ceivably Entry No. 1 of the State List, and it does not purport to encroach upon 
the field of Entry No. 31, though it incidentally touches upon a matter provided 
there. . We have no hesitation in holding that the Act is within the legislative 
competence of the State Legislature.” _ , : 

H. J.. Umrigar, Advocate, for Appellant. 


Nemo, Advocate, for Respondent. 


GR. “> Appeal allowed. 
‘(Supreme Court.] l i 

S. R. Das, C.J., N. H. Bhagwati, B. P. Sinha Bombay Taluqdari Tenure Abo- 

K. Subba Rao and K. N. Wanchoo, FF. lition Matters, In re. 

16th December, 1958. Petitions Nos. 18 and 66 of 1957 


and C.A. Nos. 254 to 256 of 1958 . 


Bombay Taluqdari Tenure Abolition Act (LXII of 1949)—The Gujerat Taluqdars 
Act—The Bombay Land Revenue Code—Scope and effect. 

“ Shortly stated, the, combined effect of the provisions was that taluqdari te- 
nure was. abolished and that the taluqdar became the occupant with liability to 
pay land reyenue in accordance with the provisions of the Gode. The entire scheme 
of the Abolition Act was that after. the passing of that Act, the taluqdars became 
occupants, with the result that they would be liable to pay land revenue in ac- 
cordance with the provisions of the Land Revenue Code. If sub-section (2) was 

` not inserted in section 5, they would be liable to pay land revenue under the Code, 
notwithstanding the declaration made or the agreement entered into by the Govern- 
ment with them in regard to the jama payable by them. Sub-section (2) was only 
enacted to preserve to them the concession till the period fixed had expired. We, 
therefore, hold that the declaration made by the Governor in Council in 1925-1926 
expired in 1955-1956 and that the appellants became liable to pay the entire land 
revenue according to the settlement registers from the year 1955-1956 ”. 


A. V. Viswanatha Shastri, Advocate, for Appellant. 
C. K. Daphtary, Solicitor-General for India, of Respondents. oO, 


G.R. oo Appeals and Petitions dismissed. _ 
[Supreme Court.] l : ; 
S. R. Das, C.J., N. H. Bhagwati ; B.P. Sinha, Attar Singh v. State of U.P» 
K. Subba Rao and K; N. Wanchoo, FF. Petition No. 119 of 1957: 


17th December, 1958. i 

U. P. Consolidation of Holdings Act, (V of 1954) as amended by Act (XVI of 1957)— 
U.P. Land Revenue Act—Land Acquisition Act—Arlicle 31 (2) of the Constitution of India 
(1950)——Rational basis for classification. 

“Tt will be clear from the objects of the U.P. Consolidation of Holdings Act and 
the advantages that accrue from its implementation that it is a piece of legislation 
which should be a boon to the tenure-holders in a village and should also be condu- 
cive to the development, of agriculture and increase of food production. ' 

. “We are of the opinion that, taking into account the peculiar conditions in cases 
of this'kind, it cannot be said that the cash compensation added to the advantages 
which the tenure-holders get in the large area of land thus constituted and on 4ccount 
of getting a compact block for themselyes, is inadequate, Therefore, assuming that 

M—-NRC 
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Article 31 (2) of the Constitution applies as it was before the Fourth Amendment, it 

cannot be said that the compensation which the tenure-holders will get under section 

29-B is inadequate in the circumstances. Thi? ground of attack also therefore fails.” 
Achhru Ram, Advocate, for Petitioner. 


H. N. Sanyal, Additional, Solicitor-General of India, for Respondent. 


G.R. ——— Petition dismissed. 
[Supreme Courr.] 

S. J. Imam, S. K. Das and F. L. Kapur, F7. Raja Bahadur K. C. Deo 

18th December, 1958. Bhanj v. Raghunath Misra. 


C.A. No. 480 of 1958. 
Representation of, People Act (XLIII of 1951) -as amended—Section 123 (8) and 23 
(7)—Scope—Meaning of a ‘sarpanch of a Gram Panchayat. ee we: eg 
“It follows, therefore, that in the present case the two essential elements: that a 
“sarpanch” must be a person in the service of the Government and that he belongs to 
the class mentioned in clause (f) of sub-section (7) of section 123 have not been estab- 
lished. The appeal is accordingly allowed with costs and the election petition of 
respondent No. 1 is dismissed.” 
Veda Vyasa and A. V. Viswanatha Shasiri, Senior Advocates (R. Patnayak and 
A. G. Rainaparkhi, Advocates, with them), for Appellant. 


H. Mahapatra, P. K. Chatterji and G. C. Mathur, Advocates, for Respondent. 


G.R. —_— . Appeal, allowed. 
[Supreme Court.] i me ge es . 

S. R. Das, C.J., N. H. Bhagwati, B.P. Sinha, Raghubar Sarup Mathur v 
K. Subba Rao and K. N. Wanchoo, FF. ‘State of U.P. 
18th December, 1958. ° Petitions Nos. 202, 204, 211, 214; 


215, 403 and 404 of 1955 and 231 of 1956, etc. 
U. P. Zamindari Abolition and Land Reforms Act—The Rampur Thekedari and Pattedari 
Abolition Act—Article 363 of the Constitution of India. i 
“ The petitioners and the appellants in these cases cannot in the first place rely 
on the provisions of the agreement between the Ruler of Rampur and the Dominion 
of India and raise any disputes on the basis of this agreement in view of the bar of 
Article 363 of the Constitution. As soon as the State of Uttar Pradesh decided to abolish 
Jagirs, Zamindaris and Muafis these contracts and agreements must fall. Then it 
was urged that the lease given to the Thekedars and Pattedars could not be deter- 
mined under the Thekedari Act because a perusal of the terms of the lease shows that 
in substance the persons to whom the leases were granted were only managers. This 
contention is also without any substance because they certainly had interest in the 
lands leased to them.” ` 
Purshotamdas Tricumdas, Advocate for Petitioners. 
Iqbal Ahmed, Advocate, for Appellants. ' 
H. N. Sanyal, Additional Solicitor-General of India, for Resporidents., , 
© GR. Petitions and Appeals dismissed. 
[SuPREME CourrT.] Su 
S. J. Imam, S. K. Das and F. L. Kapur, FF. ; Burn & Co. v. Workmen. 
a3rd December, 1958. C.As. Nos. 673 and 674 of 1957. 
Industrial Disputes Act (XIV of 194.7)—Punishment for breaking discipline-—Revision of 
basic salary and dearness allowance. ; . , ! 
“ The union secretary could never claim immunity from punishment for break- 
ing discipline any more than any other worker. i ENES l 
“It appears to us that the award in this respect is arbitrary and based on no 
recognized principles. There is no finding that the existing scales of pay, in. fact, 
are ingdequate, No principle has beeen enunciated to justify the alterations of the 
existing grades which had been the subject-matter ofagreement in 1950, It has not 


` 
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‘beeni shown -that circumstances ‘had so' valtered :as to’ make the existing seats 


‘unreasonable of. inadequate. a 


“ı “When a'man is placed ‘under suspension, asa fale his wages, including allow- 
ances, etc., are withheld. Jn that view, free medical ' aid and medicines could 
‘also be withheld.” «" 

'* C. K. Daphtary, Solicitor-General for India, for ‘Appellant, 


` Veda Vyas; ' Senior. Ädvoçate | Arun Dutt. and B. P. Maheshwari, ` Advocate, 
with him), for. ess ay ty 
GR. E EEE PaE , Appeal parily allowed, 


a, i > a ae 
` 


Petals Bi Je Periaswami v. N. Muthia Chettiar. 
. 30tk October, 1958. f C.R.P. No. 1508 to 1519 of 1958, 
Madras Cultivating Tenants Protection Act.(XXV of 1955); sections 3 (3) and 3 (4) (6) . 

—“ Deposit 7 Sum? *—Meaning “of —Power’ of Revenue Divisional Officer to direct 

payment, or deposit of rent in kind—Conduct of tenant in failing to pay rent—Relevancy— 

Discretion of Revenue Divisional Officer to refuse time for depositing rent and to order 

eviction on ground of iwant of bona fides on part of tenant—Madras Act (XXIV of 1956), 
section 13—Scope—If nullifies Act XXV of 1955; 


A Revenue Divisional Officer, acting under section 3 (4) (b) of the Madras 

Cultivating, Tenants Protection Act, can only direct a deposit of the rent in terms 
of its money equivalent and not in -kind, Section 3 (4) (6) does not enable the 
Revenue Divisional Officer to direct the payment of rent in kindto the landlord. But 
it is open’to the Revenue’ Divisional Officer to take into consideration the conduct 
of the tenant while exercising his’ discretion under section 3 (4) (b) to give him 
time for dépositing the rent. ‘ The discretion given, to the officer under section 
3 (4) (b) to. grant time to the’ cultivating tenant to.deposit the arrears of rent would 
include a power to refuse to grant any time and pass an, ‚order for eviction without 
giving the defaulter any opportunity to ‘deposit the arrears of rent. 
E Where the Revenue. Divisional Officer finds that the conduct of the tenant in 
reftising to pay the rent in‘kind to the landlord is not bona fide, he can refuse to grant 
him time for depositing the rent and-can direct eviction. But if he decides to grant 
the tenant time to deposit the arrears of rent, such deposit can only be in terms of 
money. ©: 

Lakshmanan v. Senei Pillai, (1958) 1 M-L.J. 26, relied on. 

Krishnappa Chettiar v. Lakshmi Ammal, (1923) 44 M.L.J. 431, distinguished. 
: _ What. is contemplated’ under' section 3°(3):(8), is only a ‘deposit of a ‘sum ” 
which means a quantity-or amount of money. In the context, what is meant is only 
asum of money, and not the aggregate of the paddy rent as well as the costs decreed, 

Section 13 of the Madras Cultivating Tenants (Fair Rent) Act, 1956, does not 
have the effect of. nullifying the provisions of section 3 of Madras Act XXV of 1955, 
especially when there is no provision in the Fair Rent Act for enforcing the orders 
made thereunder. ” 

S, Mohan Kumaramangalam and K. V. Sankaran, for Petitioner. 


R. Gopalaswami_Aiyangar, Messrs. Row, and Reddy and R. Jagannathan, for Res- 
pondent. . 


ta’ 


z 


i PRN aura i a o_o Petitions allowed. 
Ganapatia Pillai, J. : tee i -..  Seeni Syed Ammal v. 
gist October, 1958. ° ~ oe i A ' Janab Masthan Yakub Khan Sahib,’ 


ae S.A. No. 826 of 1957. 
‘+ Limitation Act (IX of 1908), Articles 144.and 148—Applicability—Purchaser under 
invalid sale by one co-owner’ redeeming mortgaged property as full owner on his own behalf— 
Possession of —If adverse, to other co-owner—Suit-by:laiter for redemption and partition of his 
share, of ‘the property—Limitation applicable—Starting point—Limitation Act, secijon 28, 
Article 148 of the Limitation Act will obviously apply only to a suit dbainst 
a mortgagee or a representative in interest of the mortgagee. It can have no 


a 
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application to a suit for possession of property held under an alienation made by ait 
unauthorised person, to such a suit Article 144 of the Limitation Act would:apply 
and the suit would be in time only if the title of the defendant has, not become pete 
fected by adverse possession. 

The suit property belonged to the maternal ETES of the respondent, a 
Mahomedan, who sold it in 1932 to the respondent and his mother, the respondent 
then being a minor. The property was subject to a usufructuary mortgagè executed 
by the respondent’s grandfather on 4th September, '1927, and the discharge of this 
mortgage was part of the consideration for the sale in‘1932. ‘The respondetit’s 


mother sold the entire property including the minor’s half-share to N. P: in’ 1941 


and part of the consideration was the discharge of the usufructuary mortgage. 

N. P. paid off the mortgage amount on the very date of the sale to the heirs of 
the mortgagee and redeemed the mortgage and entered into possession. On 22nd 
November, 1945, N.P. Sold the property to the appellant, who entered into possession 
forthwith and ever since remained in’ possession. In 1955, the respondent insti- 
tuted the present suit for redemption and partition of his half-share in the property, 
impeaching the sale effected by his mother as unauthorised and irivalid as ‘against 
him and his halfshare in the property. 

Held: (1) That the suit by the respondent could not be regarded as suit for 
redemption to which Article 148 would.apply, but it was a suit for recovery of 
possession of his share, and Article 144 of the Limitation’ would properly apply ; 

(2) that though the sale of the plaintiff’s share in the ‘property by, his ‘mother 
was invalid and conferred no title on N. P., the latter was not’a co-mortgagor, ‘and 
in redeeming the property by paying off the” mortgage amount, V.P. did, not purport 
to do so on behalf of any other person as a co-mortgagor, and therefore N. P.’s posses- 
sion was adverse to the plaintiff from 1941, Wher N.P. redeemed and obtained 
possession of the property ; a purchaser under an invalid sale of a minor’s property 
could acquire title by adverse possession, and would be under no disability” to 80 
acquire title by adverse possession 5 

(3) that N. P. having redeemed the property as full owner of the equity of 
redemption and not as a co-owner of the respondent, the possession of N. P. was 
adverse to the respondent from 1941, and as N. P. and the transferee from N. P. 
had held the property adversely to the respondent for more than 12 years before 
the suit, the title of the respondent was extinguished under section 28 of the Limi- 
tation Act. Limitation for the suit started to run in 1941 and not: from 1945, when 
the appellant purchased the property from N.P. . ; 

ILL.R. 57 Bom. 1343; 34 M.L.J. 528: I.L.R. 41 Mad. 650 ; 42 MLJ. 263: 
LL.R. 45 Mad. 361; L LR. (1956) Mad. ae ne E L.R. ee Pat. 77s applica: 

K. S.: Ramabkadra Ayyar, for Appellant. - - “ 

A, R. Krishnaswami, for Respondent. oe 

P.R.N. te er allinoéd. ` Leave granted. ` 


Ramaswami, F. -o ' ` Annakamu Chettiar; In, re. 
14th November, 1958. l Crl. R. C. No. 533 of 1958. 


(Orl. RP. No: 508 of 1958). 
- Penal Code (XLV of 1860), sections 353 and 503—Criminal intimidation and assault 
Gist of. . 
Where the charge was that the accused threatened to kill the Revenue: Īnspec" 
tor for lawfully distraining his properties that would not amount to the offence ot, 
assault for which he can be convicted under section 353, Indian Penal Code. If 
the words had been accompanied by any gesture that would certainly amount to 
assault. The mere threat, however, would clearly fall under section 503, Indian 
Penal Code, namely, the offence of ‘criminal intimidation. A 


T. R. Ramachandran, for Petitioner. , 
V. V. Radhakrishnan, for the Public Prosecutor (P. S. Kailasam) on behalf of 


the State. : ae 
‘KS. ee r . Gonviction altered. 





u i § . ` 


Rajagopalan and ` i _ Subbier ð.. 
‘Balakrishna Ayyar, FF. Commissioner of Excess Profits 
od September, 1958. ° : Tax, Màdras. 


R.C. No. 39 of 1954. 


Excess Profits Tax Act (VIL of 1940), sectlon 2 (5), second Proviso— All business 
carried on by the same person’—Scope of—Business ‘carried on by several partnership firms 
with same partners—If business of same person. 


Though a business is carried on in the name of a partnership firm the persens 
carrying on the business are the partners themselves and not the firm. Hence the 
businesses carried on by the same persons as partner in several firm names will be 
one business of the partners within the meaning of the second Proviso to section 
2(5) of the Excess Profits Tax Act. A partnership unlike a Corporation is not a 
legal entity and has no corporate existence in the eye of law apart from the partners 
constituting the firm. Hence it is impossible to treat the same association of persons 
as two different legal entities, merely. because they carry on business at two different 
places under different styles and names. The position under the Income-tax Act 
is different as that Act recognises a ‘partnership as an assessable entity. 


The Advocgte-General (V. K. Tiruvenkatachari) for K. Srinivasan and K. Nara- 
yanaswami, for Petitioner. 


C. S. Rama Rao Sahib, for Respondent. 


R.M. "des _—_—_ .. Reference answered accordingly. 
Panchapakesa Ayyar and ; a Minor Medai Dalavoi v. 
Basheer Ahmed Sayeed, JF. ; Kumaraswami., 
24th September, 1958. ee Appeal No. 775 of 1954. 


Hindu Law—Joint family—Partition—Divided sons aia to share of the father— 
Whether joint tenants or tenants in’ common. 


Where there has been a disruption of a Hindu joint family and the property 
has been divided and the father has no undivided son living with him after the parti- 
tion, the divided sons will take his, (father’s) share got at the partition, as tenants- 
in-common and not as joint tenants. 

27 Bom.L.R. 426: AIR. 1952 Punj. 165: ALR. 1957 Bom. 274, followed. 

K. Rajah Ayyar and T. P. Gopala Krishnan, for Appellant. 

P. N: Appuswami, T. R. Sundaram, K. V. Venkatasubramania Iyer, for Messrs. Row 


and Reddy, V. Mesnakstisumdoran and R. Ramamurtht a yyar, for Respondents, ° 
R.M. —— Appeal dismissed. 
Ramachandra Iyer, J. ` f ara Varadarajulu v. 
24th Sapine, 1958. Venkatakrishnan, 


C.R.P. No. 57 of 1958. 


Madras Court Fées and Suits Valuation Act (XI V of 1955), sections 25, 27 and 30— 
Market value of village houses—Evidence let in by plaintiff and no evidence adi of 
Court. - 


It: is well known that i in villages the market value of houses is far below the 
actual cost of construction. Hence where a plaintiff in a suit estimates the value 
‘of such properties at a particular amount for purposes of Court-fee and ‘adduces 
evidence iri that behalf, it is the plain duty of the Court to accept such valuation 
if there is no evidence to the contrary. To value such properties on the basis of the 
cost that would have taken to construct them is wholly fallacious. 


K. S. Desikan and K. Raman, for Petitioner. 


N. R. Raghavachariar and the Additional Government Pleader (K. re 
for Respondents. — F 
R.M. 
M--N RC 





- A : - Petition allii. 
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Rajamannar, C.F. and Manickam Chettiar v. 
‘Ganapatia Pillai; J} -° ` Union of India by the General 
anm Sepiomber, 1958. f © Manager, Southern Ry., Madras. 


Appeal No. 388 of 1954. 


Railio Act (Ix. of 1890); section. E consigned at, owners risk—Duty to 

ake care—Onus of proof. of negligence. 

The measure of responsibility of bailees as "laid down in section. 151 of the Con- 
tract Act, i.e. to take reasonable care of the goods entrusted to’them applies to the 
Railway Administration i in this country. It is, of course, open to the Railway Ad- 
ministration under ` section 72 of the Railways Act to’ delimit their responsibility 
by a special contract ‘where goods are sent at“owner’s tisk. Section'74-A of’ the 
Act casts the onus of proof of negligence or "misconduct on the part of the railway 
on the plaintiff | only i in two Cases, viz.;‘when-the goods are’ in ‘a defective condition 
as a result of which they are liable to deteriorate and where the packing of the goods 
are defective. In all’other cases‘ the’ primary onus of a “bailée to’ show that he 
has taken reasonable care of the goods, is on ‘the railway. ` 

R? 'Gopalaswar Ayyangar, for Appellant, i 

S. S. Ramachandra: Ayyar, for’ a teas 


t 
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R.M: es. eae mo lpi O e Appeal allowed, 
Rajamannar, CF, inh tan Kesava Chettiar v. 
Ganapatia Pillat,.7. OE te th. Hage. “E Ramanatha Mudaliar. 
30th September, 1958. ; L.P.A. No. 128 of 1955. 


Limliation Act (IX of 1908), Article 85 of Schedule ia gak; ‘cal and current 
accounts—What' are--Tests to decide mutuality. 

‘' Yn order that an account between two parties to be mial there’ rust be trans- 
actions on each:side creating independent obligations on the.other and not merely 
transactions which create obligations on the one side those on the other being merely 

- complete or partial discharge of such obli ations. | But it is not necessary that the 
dealings between the parties, must refer either to different businesses or to distinct 
subject-matters. ` Nor is it necessary that actual- réciprocal demands should'have 
been made between’ the parties së long’ asthe account ‘is such’ that it could give rise 
to reciprocal demands. The presence of-a shifting - þalance in an account! is one 
of the tests of its mutuality. But its absence is not conclusive against mutuality, 
What the -Gourt has to see is not whether -the balance. actually shifts but ` 
whether the nature of the transaction is such that it was capable of giving rise to 
shifting balances. In order to decide whether “a particular’ account is mutual or 
hot it is the essence, ‘of the’ ‘transaction, that has'to be looked into and the number of 
dealings donot count. Where à counter-claim‘is based on’ casual -transactions it - 
is the real import of the casual transactions that has to be taken note :of in 
deciding the question whether they give rise to independent obligations or whether 
they are ‘merely, a mode of liquidation of the obligations already dadectaken by 
the party: ? : : 

‘(Case-law -reviewed and discussed). i 

D. Ramaswami Ayyangar. and P. R. vara for Appellant, 
| S. -V. Venugopalachari, for Respondent. |: . 
R.M EA 


Appeal allowed, 

Rajamannar, C.F.,qnd Los `- . Venkatasubramania Iyer ve 
Ganapatia Pillai, J. be a ah ete ‘Srinivasa Ayyangar. 
10th October, 1958. ak ‘7° OUS.A. No. 1 of 1954. 


; Madras Agriculturists Relief Act (I 4 of 1938), section 8, Sea, HI— Renewal 
of debi—When attracts .the provision as:, to scaling, down., ~ 

In order to attract the application of Explanation III to ‘section 8 of the Madras 
Agriculturists Relief Act to cases of renewal of a debt, the identity of the original 
debt must be preserved. If in any case the original debt is extinguished by pay- 
ment. or otherwise. there'is no. scope for applying the conception of renewal or in- 
clusiongef that debt in a fresh document. Where A executes a promissory note in- 
favour. “of B and later executes another promissory note in favour C and discharges 


tr, 


the earlier promissory note either by paying the amount directly or by directing 
the second. promissee to pay:.the.amount to the first promissee, there is no identity 
of the debt at all. between the óriginal promissory note and the subsequent one and 
the Explanation III to section 8 of the Act cannot be attracted, d 

T. R. Sangameswaran, for Appellant. , ` ap? L A 

A. Seshachari, A. Srinivasan and M. Supiorai for’ Respondents. 





C RM. . «Appeal diti: 

. Rajamannar, C.J., and Pompei PRR aa e _Ratnaswami: Padayachi v. 
Ganapatia Pillai, J. |. Seiya gh Oe Ons es - Mani Pillai. 
gist October, 1958. _ . - Sa - W.A: "No. 48 of 1958. 


Boards: Standing Orders (Madras) Rule I 155(12) (i). I 56 and 1 56-A-—Scope of 
power of Government to interfere in revision. orders of. appointment of village officers—If 
revisable by Government—Constitution ‘of India, Article 226-—Orders\‘of.. dmim stranae 
Tribunal— When can be quashed by issue of unit.” 

‘It is:no doubt true that the newly introduced rule I 562A of the Boards Standing 
Orders ‘vests the.State Government with wide-powers.in revision. But even‘under 
this rule the Government js. not empowered ‘to interfere with findings of fact except 
in the special circumstancés mentioned in the several clauses of the rule. , It is not 
open to the Govgrnment under this rule to make a:compatitive estimate of the quali- 
fications of the candidates and to decide in favour, of-a particular candidate who 
according to them was best qualified., Clause (ii) of sub-rule (12) of B.S.O. 1 55 
does not prohibit the appointment, of closely related, persons as village offices in 
adjacent villages, The relationship, or. close, relationship. of an applicant for the 
post of a village officer, with a village, officer in a neighbouring village is not per, se 
_a disqualification. The rule ‘only confers a discretion on the officers to overlook 
.the claim of a person, who is otherwise. qualified, on the ground of such relationship 
if they are satisfied that his appointmentis likely 1 to, interfere with the administration. 

It may be that the Collector, Board of I Revenue or, Government are all Adminis- 
trative Officers ‘or bédies.” “But in’ passing: ‘orders: ‘under’ rule’ 156 or’ 156-A of the 
Boards Standing Orders in appéal or revision they ` ‘are acting judicially and as such 
their orders are subject to the cae of? the High Court under Art. 226 of the 
Constitution. | n 

G. R. “Jagadisan, for’ Appellant.: naa 

K. S. Sankara Iyér''and thè “Additional Governnient’- Pleader « ‘Veeraiwam), 


for Respondents. Jay uke 
R.M. — 


Hrala gb ray ‘Appeal lated 
Ramachandra Iyer, F o> Gt ae Sivananda v. Mahomed Ismail- 
12th November, 1958. i ETEN : C.R.P. No.. 186 of 1958- 


Madras City -Tenants Protection Act - (I of 1922), scons 3 and 9—Applicability 
— Trust property—-When could .be acquired. by the: ee eee which, could not be. was 
Right of tenant to compensation. “2 

It is true that section .g of the Madras City Tenants’ Protection. Act applic 
to trust properties also. But that does not mean that all the properties. belonging 
to a trust, or religious institution could be sold by. the application of section,g. : The 
Explanation to the section makes it clear that the section is intended to apply and 
could apply only to tases where a trustee could lawfully dispose of the trust pro- 
perty is such that even a trustee could no ‘dispose’ of, like a’ grave-yard, etc., then 
section g could not be invoked’ for a sale to the tenant of such ‘property'and the Court 
has no jurisdiction to diréct such a sale. But this inability to obtain a sale-of the 
land does not and could not stand in the way of such a tenant getting compensation 
‘under;section 3 of the Act for the superstructure he has put up.. Section,g is in- 
applicable by reason of the fact that the property on which the structure has been 
put up would not be ‘land’ within the meaning of that section. But where the 
relationship of landlord and tenanit is established the tenant will be entitled to com- 
pensation under section 3. 

R. Dandapani and, T. Srinivasachariar, for Petitioner. 

‘U. Somasundardye and P, Ko othandaraman, . for! E 
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Panchapakesa Ayyar and Moses, In re. 
Basheer Ahmed Sayeed, FF. Crl. R.C. Nos. 191 and 192 of 1958. 
13th November, 1958.' Crk Rev. Pet. Nos. 180 and 181 of 1958. 


Prevention of Food Adulteration Act (XXXVII of 1954), sections ‘7 and 16—Object 
and scope of—Liability of a servant under—‘No person shall sell either by himself or any 
person on his behalf’ —If includes agents and servants—Servant when liable absolutely— 
Difference under English Law. 


The object of the Prevention of. Food Adulteration Act is to ensure that the 
substance sold is not mixed with any other substance not permitted by law. Hence 
in a prosecution for sale of adultered food it is nōt necessary to establish that the 
adulteration was injurious to health. The offence is complete when once the adul- 
teration is proved, even though the adulteration might be harmless or even beneficial 
from the health point of view. The liability of an offender under the Pre- 
vention of Food Adulteration Act is absolute and does not depend on mens rea. 
Generally speaking the liability is not merely on the master or the primary seller 
but also on the secondary seller, the servant who actually sells and delivers the goods., 
But a servant who is not the owner of the goods and who does not sell the goods for 
his own benefit, but only sells on behalf of his master will not be caught by the ab- 
solute liability under section 7 of the Act. 


The language of the English Food and Drugs Act is far wee so as to make 
even a servant who sells on behalf of his master absolutely liable for the offence. 
Whereas under the law in England even a mere possession of adulterated stuff is 
made punishable under the Prevention of Food Adulteration Act in India. mere 
possession for sale is not made an offence except under section 16 (1) (b) of the Act 
in the case of manufacturers of food stuffs. The Indian Act has deliberately de- 
viated from the wide provisions of the English Act and has fixed the absolute lia- 
bility only on the master or primary seller. 


A servant who sells adulterated food for his own benefit will of course be abso- 
lutely liable under section 7 of the Act. If a servant, having guilty knowledge, 
express or implied, of the adulteration, sells on behalf of his eee he will be liable 
for abetment of the offence under section 7 of the Act. But where he merely sells 
on behalf of his master, no absolute liability need be fastened on him as the section 
does not make even persons selling on behalf of another punishable. 


LL.R. 57 Cal. 1084, diff. 
English Case-law: distinguished. 


‘ Per Panchapakesa Ayyar, J.—“ Sections 7 and 16 of the Paea of Food 
e Adulteration Act, 1954, will not primarily apply to a servant or secondary seller 
of adulterated food unless he sold it for his own benefit, and a servant selling such 
food on behalf of his master can only be made liable for aid or abetment of the 
offence on proof of guilty knowledge, express or implied ”. i 

Per Basheer Ahmed Sayeed, 7.—‘* A servant who is selling adulterated food ‘stuff 
without knowledge of the same or without having any part or lot in the adulteration 
would not be liable for an offence under section 7 of the Prevention of Food Adul- 
teration Act, 1954 ”. 

S. Mohan Kı E and M. Srinivasagopalan, for Petitioners. 

The Public Prosecutor (P. S. Kailasam) for State. 


R.M. —— Reference answered accordingly, 
Panchapakesa Ayyar, J. N Jugraj Jain v. 
14th November, 1958. ; Ambikapathi Pillai. 


G.R.P. No. 663 of 1957. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (i) 

(f)—Different user—Facts to be considered—Reasonable user for incidental purposes— 
Scope of—Equitable considerations. 

be a premises was admittedly used only for residential purposes at the com. 

mencenfent of the tenancy, the natural inference is that it was let for such purpose 
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only. Letting’ purpose is a question of fact which has to be gathered only from the 
evidence and circumstances of each case. The mere fact that the landlord accepted 
an increased rent from the tenant sul%sequently cannot by itself lead to an inference 
that the landlord agreed to the user of a residential building for non-residential 
purposes. 


Even though a house is taken for purely residential purposes, some occupational 
and profit making activities by the resident therein, in a small portion unosten- 
tatiously and without running a shop or causing any nuisance, are inevitable and- 
permissible in these days of complex civilization. So too, an occupant of a non-resi- 
dential premises can use a small portion for residence of a watchman or a clerk to 
safeguard his wares and that man may cook, eat and sleep on the premises provided 
the nature of the premises is not altered. 


Where a premises let for residential purposes is used either inadvertantly or 
out of ignorance by the tenant for business purposes, which transgresses the limits 
of reasonableness, it will be equitable to give him an opportunity to rectify the 
error by removing his business to some other place before a stipulated time. 

Imamdar Abdus Salam, for Petitioner. 

K. Srinivasag and K. Shanmugham, for Respondent. 


RM. _ _ Orders accordingly: 
Balakrishna Ayyar, F. Kumari C. Gabrial v. State of Madras. 
14th November, 1958. W.P. No. 1515 of 1956. 


Constitution of India (1950), Article 226—Writ of certiorari te quash an order— 
Jurisdiction of Court—If depends on the presence of the officer before the Court—Fudicial and 
quasi judicial tribunals—Enquiry by—Form and procedure to be adopted, 

The true scope of the writ of certiorari is to merely demolish the offending 
order. Hence in such cases the presence of the offender before the Court, though 
proper, is not necessary for the exercise of the jurisdiction or to render its determi- 
nation effective: 


All enquiries, judicial, departmental or other, into the conduct of individuals 
must conform to certain standards. One is that the person proceeded against must 
be given a fair and reasonable opportunity to defend himself. Another is that the 
person charged with the duty of holding the enquiry must discharge that duty with- 
out bias and certainly without vindictiveness. He must conduct himself objectively 
and dispassionately not merely during the procedural stages of the enquiry, but also 
in dealing with the evidence and the material on record when drawing up the final , 
order. A further requirement is that the conclusion must be rested on the evidence 
and not on matters outside the record. It must not be based on a misreading of the 
evidence. These requirements are basic and cannot be whittled down whatever be 
the nature of the enquiry. Where the enquiry is judicial there is yet another re- 
quirement which should be complied with, namely that it is not sufficient that jus- 
tice is done, but that justice should also manifestly appear to be done. 


Kesavlal Taravadi, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(B. V. Viswanatha Iyer), for Respondent. 


R.M. “— Rule absolute. 
Rajamannar, C.J., and Makkan v. Vedandi. 
Ganapatia Pilla, F. W.P. Nos. 339 and 340 of 1958: 


17th November, 1958. , 
Madras Village Panchayats Act (X of 1950)—Rules under —Rules. for conduct of ele- 
ction of members to Panchayat (Part IT)—Rule 10(3) (ttt) (b) and (c)—ZJf conflicting. 
It is true that the language of clause (c) of rule 10(3) of Part II of the Rules 
framed for conduct of election of members of Panchayats under the MadrasWillage 
Panchayats Act, 1950, is not quite appropriate, ‘hat clause merely states that 


x 
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if a voter intends to use only a smaller number of ballot papers than the papers 
supplied to him, he shall return the surplus papers to the Presiding Officer. But 
this does not have the effect of rendering nug"tory the provision in clause (b) which 
confers on the voter a right to place more than one ballot paper or all the ballot 
papers in the ballot box of any particular candidate. Clauses (b) and (c) of the rule 
‘are not mutually inconsistent and clause (c) does not prevent the voter from 
aar. his right of cumulative voting under clause (b). 
V. Raghavan and M. M. Ismail, for Petitioner. ; f 
The Additional Government Pleader (K. Veeraswami), P. S. Chari and P. Sri- 
nivasan, for Respondents. O 


R.M. . — Petitions dismissed. 


Balakrishna Ayyar, F. l i Ramaswami v' 
18th November, 19 58.. . State Transport Appellate Tribunal, Trichy: 


W.P. No. 762 of 1958: 


Motor Vehicles A (T V of 1939); section 64.(2)—Power of State Transport Appellate 
Tribunal to entertain revision against orders passed by State’ Transport Authorities in exercise 
of their revisional jurisdiction—Power of Tribunal to grant stay of operation of orders. 

Section 64(2) of the Motor Vehicles Act speaks of ‘ any order ’ made by a Trans- 
port Authority which is wide enough to confer a power of revi8ion on the State 
‘Transport Appellate Tribunal even as against orders passed by the State: Transport 
Authorities exercising their revisional power. The Tribunal has also got the power 
to grant an order of stay pending the revision petition. 

. G. R. Fagadisan and R. Raghavachari, for Petitioner. 

The Additional Government Pleader (K, Veeraswami), the Advoeate-General 
(V. K. Tirwenkatachari), N. G. Krishna Ayyangar.and V. Srinivasan, for Respondents. 


R.M. maoe Rule discharged. 
Balakrishna Ayyar, J. : Southern Roadways (Private) Ltd. v. 
19th November, 1958. State Tr ap ees Tribunal. 


P. No. 81 of 1958. 


Motor Vehicles Act (IV of 1939)—Application for issue of Palle) Jor running stage 
carriage—Award of marks under the head ‘location of places of business’—Assumption that 
the Branch Office of dn applicant will be'less efficient than his principal places of business 
—Legality. 

While awarding marks to applicants for purposes of grant of route permits 
under the Motor Vehicles Act, the transport authorities have ta award marks under 
the head ‘location of residence or place of business on the route. In doing this 

* the authorities will not be justified in assuming that a branch office of a concern 
in neet yy be less efficient than its head office and award less marks to it under 
this hea 

The Advocate-General (V. K. Tiruvenkatachari) and N. R. Raghavachari, for 
Petitioner. , 

The Additional Government Pleader (K. Veeraswami), S. Mohan Ku umaramangalam 
and K. Thirumalai, for Respondents. 


R.M. —— Rules discharged: 
Balakrishna Ayyar, F. ` Jagannatha Chettiar v. 
27th November, 1958. State Transport Appellate 

; . ` Tribunal, Madras. 


W.P. No. 6 of 1957- 

Motor Vehicles Act (IV of 1939)—Rules under— Rule 3(b)—* Employee. of the ‘permit 
holder while on duty °—Person under training travelling in the bus—If would count as a pas- 
vsenger for purposes of the permitted number of passengers. 

A person who is under training as a checking inspector in the service of the 
permit holder of a ‘bus should be excluded from the number of passengers, if he 
is travelling in the bus on duty, namely, for undergoing training. Persons while 
learnif the duties of thei post for which Bi are ¢ recruited are always considered 
to be on duty, . 


va 
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` Miss. Nasreen Amiruddin, for “Petitioner. 
- The Additional Government Pleader (K. Veeraswami), for Respondent. 


‘ 


R.M. TT ; Order set aside. 
Panchapakesa Ayyar, J © 700 ` ` ' Thiruvengadaswami v. 
28ih Noose 1958. State of Madras by Collector ‘of Tinnevelly. 


C.R.P. No. 87 of 1956. 
Madras Court-fees ‘and Suits Valuation Act (XIV of 1955), section 87(2)—Scope of— 
Claim suit filed after the coming into force of the Act in respect an order made before the Act 
——Court-fee—If to be paid under the new Act. , 


‘In a suit to set aside an order made in a claim petition before the coming into 
force of the Madras Court-fees and Suits Valuation Act, 1955, even though filed 
after the coming into operation of the. Act, the plaintiff ‘need pay Court-fees only 
as on the date of the claim petition. . This ‘will apply to suits filed by either of the 
defeated party in the claim petition, vig., whether he is the claimant or the attaching 
party. Proceedings taken, viz., the claim petition out of which the claim suit arises, 
were instituted before the commencement of the new Court-fees Act and so the 
Court-fee payable.would be. governed by the provisions of the former Act. 

S. V. Rama Aypangar and K. V. Ts ee for Petitioner. 

C. A. Md. dbrahim, for Respondent. 


R.M. o ——_ . l ` Petition allowed. 


Rajagopalan and. . on ee Commissioner. of: Income-tax, Madras v, 
Balakrishna Tyer, FF. . tae! fr ne C. S. Sastri 
and December, 1958. Pwa . R.C. No. 81 of 1954, 


Income-tax Act (XI of 1922), sections ali a aind 15-A—Total income and earned ìn- 
.come—Earned income relief —How computed —Assessee having earned income and loss from 
other sources —Loss set off in the assessment year against the earned income—Assessee whether 
entitled to relief on the total earned income or only on the balance of earned income after 
deducting the loss from other. sources. 

Anterpretation of Statutes—Construction of taxing | Statute, 

The concept of ‘total i income’ under section 2 (15): -of the Income-tax Act being 
larger than the concept of ‘-earned i income ’ the total i income sof an assessee is 
generally assumed to be larger than his ‘earned income’. Whether this is so 
or not section 15-A of the Act provides relief to an assessee-in n respect of his earned 
income wherever the earned income enters into the computation of his total income. 

Where an assessee showed, an income of Rs. 31,000 for a particular assessment 
year from his profession and a loss of Rs. 15,000 in that „year from his other proper- 
ties as a result whereof his total net income for the year was only Rs. 16,000 the 
assessee would be entitled to earned income relief under. section 1 5-A of the Act, 
subject to the statutory maximum, if any fixed, on his entire earned income of Rs. 
31,000 and not only on the net income of Rs. 16,000. When the language used in 
a taxing statute is clear questions of hardship or inquities cannot be considered. 
But, where the language is not clear such consideration may be properly taken into 
account and the statute should be construed ey giving the benefits of any 
ambiguity to the tax payer. : : 

C. S. Rama Rao Sahib, for Applicant. 

V. Sethuraman and $. Padmanabhan, for Respondent. . ie 

R.M. . _ Reference answered accordingly. 
Rajamannar, C.F. and Caiapaita Pilla, Fue. Rameau ¢ ie Nataraja Odayar- 

. grd December; 1958. ` ; A.O. No. 29.0f 1958» 

Representation of the`People Act (XLIII F RA section 33 (2) and section 36 (4)— 
Candidate for a reserved seat declaring’ himself as a “Hindu-Hartjan—If suficlent compliance 
—If defect of substantial character. 

It is no doubt true that a candidate for a reserved seat aguia declare in his 
nomination paper specifying the particular caste or tribe of which he is a member 
under section 33 (2) of the Representation of People Act. Merely describmg one- 
‘self as a Hindu -Harijan is vauge and may amount to @ patent defect in the nomina- 
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tion paper. But the defect is not ofa substantial character to warrant rejection of the 
nomination paper. 

(1952) 2 Elec. Law Rep. 103, P 

K. S. Champakesa Ayyangar and K. C. Srinivasan, for Appellant. 

V. P. Raman, for Respondent. 


R.M. — ' Appeal dismissed. 
Rajamannar, C.J. and Ganapatia Pillai, F. Syed Haji Abdul Rahman & Co. v. 
11th December, 1958. Kizar Mohd. & Co. 


O.S.A. No. 96 of 1954. 


Trade Marks Act (V of 1940), seio 20—Scope of bar under— Passing off? action— 
Nature of evidence and form of decree. 


There is a difference between suits to restrain an infringement of a trade mark 


‘and suits to restrain a passing off of goods. While the former class of cases will be 


governed by the provisions of the Trade Marks Act, section 20 (2) of the Act ex- 
pressly excludes the application of the Act to actions against any persons passing off 
goods. In such actions it is not always necessary to prove that the similarity in the 
marks has actually deceived the buyers. The Court would only find out if an ordi- 
nary buyer would not be deceived by the close similarity. 


A decree granting an injunction in passing off actions should not be in the form 
of an absolute prohibition against the defendant but should be more in the nature 
of a limited prohibition, viz., that the defendant should not use the offending mark 
or label without taking proper care to distinguish the same from that of the plaintiff. 

S. T. Srinivasagopalachari, for Appellant. 

T. S. Krishnamurthi’ Ayyar, for Respondent. 


R.M. : — Appeal dismissed. - 
Somasundaram, J. Public Prosecutor v. Kathirvelu. 
rath December, 1958. í C.A.No. 276 of 1958. 


Motor Vehicles Act (IV of 1939)— Taxation of vehicles—Non-payment of tax on a vehicle 
on the ground that ti has been substituted by another vehicle for hae tax has been paid—If 
justified. 

Under the Motor Vehicles Act when once a vehicle is died on the road the tax 
has to be paid. The fact that the vehicle has been substituted by another and has 
not been used-on the road thereafter does not exonerate the first vehicle from pay- 
ment of the tax. The only course open to the owner of the vehicle in such cases is to 


apply for refund of the tax by satisfying the authorities that the vehicle was not uSed - 


on the road after a particular period. - 


‘The Public Prosecutor (P. S. Kailasam), for Appellant. 
M. S, Sethu and P. N. George, for Accused. 


R.M. — Appeal allowed. 
Panchapakesa Ayyar, F. Public Prosecutor v. Saroja, 
24th December, 1958. Cr.Rev.Case Nos. 1123 and 1124 of i958, 


(Cr.R.P. Nos. 1075 and 1076 of 1958), 


Criminal Rules of Practice (Madras) —Rule 185—Applicability—Public Prosecutor 
drawing attention of Court by criminal revision petition to a case of illegal i enna 
to excuse delay—If necessary. 

Though no doubt any delay in filing a Criminal Revision Petition beyond the 
period of ninety days, has to be excused by the Court on application made by the 
party under Rule 185 of the Criminal Rules of Practice. Such a procedure need not 
be adopted by the Public Prosecutor when he is bringing to the notice of the Court 
cases of illegal convictions. The Public Prosecutor does not stand in the position 
of a private party and he has got certain duties and privileges under the law. He 
is not bound to file a petition to excuse the delay in filing a revision against an illegal 
conviction in discharge of his duty to bring to the notice of the Court such cases. 

A Prosecutor (P. S$. Kailasam), for Petitioners. 
š — ` ` Orders accordingly: 


e 
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[SUPREME Court]. ff oh aD GLE 


S.J.. Imam; S.K.. Das and; . „Asiatic Steam Navigation Co. v. 
edge Kapur, JF. be a re ne aa ' Lt. A. Chakrabarti. 
, 42th, January, 1959. . . C.A.No, 229 of 1954. 


 Tort—Naval decidan = Damages Responsibility for payment—Plea Jor eonkatnan 
lability taken for the first time in the Supreme Coùrt—Not permissible. ' 

7na heé ‘respondent: was not liable for the damage caused to'a steam' boat of the 
appellant company as ‘the result of a naval accident. The principal ' question for 
decision’ was which of the two vessals, the Wizam and the Kalavati was responsible for ` 
the collision. ` After examining the evidence led before the trial'Court and ‘also the 
Opinion, of the two experts (assessors who assisted the Court during thé ‘appeal); the 
Court held‘that the responsibility for the accident did not; ue with the K alavat 
and“ accordingly dismissed the appeal. s 
‘3 vl t 


The Court did not allow the new point of tl the contributory tony to be, token 
up 4 for the first time in the Supreme Court. ; : ig 


nu S.C. Ysaacs, Advocate, ‘for Appellant. nes oe ts ae - 
E. R, Jeradch, Advocate, for Respondent. a padi 7 P : | 
r G.R. ve r Bak | l , E ey, _ Appeal dismissed. 


[Supreme Courr.] E i ; ara 
S. R. Das, C.F., N. H. Bhagwati, B. P. Sinha, Deepchand v. 


« Ki Subba Rao and K. N. Wanchoo, JJ. State of Uttar Pradesh. 
15th 1959. C.As. Nos. 380-389, 391, 399- 


401, 429 and 431-434, of 1958. 
R Uniri Pradesh Tako Services (Development) Act, tore The Motor Vehicles -( Amend- 
ment) Act» (C of 1956)—Article 31 of of the Constitution of India—Compensation amount. 


. “ The fact that a particular undertaking miay be carried on by the State Govern- 
ment also cannot be a reason. to equate the undertaking ‘with the State Govern- 
ment, for under section 68-A the. undertaking may be carried on not only by the 
State Government but by five other different institutions. It is. manifest. that.the 
amending , Act, occupies the, same field in respect of the schemes initiated after ‘the 
amending Act and, therefore, to that extent the State Act must yield its place to 
the Central ‘Act. But the ‘sariie “cannot ‘be’ said of the schemes’ framed under the 
Utter’ ‘Pradesh ‘Act before: the’ ainending Act came’ into force.’ 


“In whichever way it is looked we are satisfied that i in the present: ‘case, “the 
scheme already framed subsists and the State law exists to sustain, it, even after 
Parliament made the law. ; 


“ Thé stheme made by thie State Govérnment may provide for the cancellation 
of a permit,. for curtailment of the route or routes or for transfer of the permit to 
other routes” 


Where a atte of the permit is accepted by the. operator, ‘he will not be en- 
titled'to any compensation, if he does not accept. Compensation will be paid to 
"hiyn with interest in ` respect of the premature cancellation of thé permit, The 
Utter Pradesh Tiansport Services (Development) ING 1955) did ` not opens the 
provisions of Article 31 of the Constitution. 


M. K. Nambiar, Senior. Advocate, (S. Ms canal ae N. Lal, Advocates, with 
him), fof Appellant, _ .- a 


v ‘ ' KoB. Asthana and G. N. Dikshit, Advocates, for Respondent. p 
SGR. A eh. ; ae Appeals gi 
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[Supreme Courr.] r Pigg nae 


S. Re Das, C.J., S: K- Das, P. B. Gajendragadkar, Western India Theatres v: 
CKN.: Wanchoo, and M. Hidayatullah, FF. Municipal Corporation; Poona. 
-o 16th January, 1959. C.As. Nos. 145 and 146.0f 1955. 


Bombay Entertainments Duty Act (I of 1923)—Entertainment tax—Imposition of —Vires 
—Government of India Act (1935)—-Article 14. of of the Constitution. . my 


i It is a well-settled principle that in construing an entry, conferring legislative 
powers the widest possible construction must be put upon the words. .. . . The 
entry contemplates luxuries, entertainments and amusements as objects on, which 
the tax is to be. imposed. There,can be no reason to , differentiate between, ‘the 
giver and ‘the receiver of these luxuries, and both may with equal propriety, be. 
made amenable to tax. Nor is the impugned tax, imposed for the privilege of 
carrying on any trade, calling or employment. -;. It is.a;tax imposed, on every 
show, that is to say, if there is no show there is no tax. . . It may not be 
unreasonable or ' improper ifa’ higher tax is imposed on the shows" given by a 
cinema house which has larger seating accommodation and is'situated in a fashion- 
able and busy locality. It jis impossible for us to hold that there has\been any 
discrimination in this case’ 


H. D. Banaji, Advocate, for Appellants. o 


H. N. Sanyal, Additional Solicitor-General of India, for Respondent i in C. A 
No. 145 of 1955. 


“GR. q aa ne me 7 ave | Atal diene, 
. [Supreme-Courr.] A / SE OG 

s. ‘R. Das, CF:s, S. K: Das, P. B. Gajendragadkar, Y. V. ERT N v. 
wht, N. Wanchoo and M. Hidayatullah; IF. oe State of ‘Mysore. | 
sys o + I6th January, 1959. © e0 aa `- CAs, Nos. 280-288 of 1956. 


n sr Coumaiarrap Show Tax Act of 1951-—Article 2°76.(2) and’ entry ia of List 1 
of the Seventh Schedule, of the Constitution, of India (1950). é 


© 'The'impugned tax is a tax on the act: of entertainment resulting ina aw If 
there i is no: rN there i is no tax.' The tax, therefore, i is nota tax on a trade’ ‘or a 


Mina 


‘The Court has no concern with the. Wislon of the Tesilatiice and it ‘would Ie 
a a dato ‘precedent. to allow the views of, the, members of the-Court,as:ito the 
serious consequences of ` excessive taxation to lead to. the conclusion ‘that the 
law is ultra vires. re 


R. M.` Seshadri, Advocate, for Appellant. ` tp 
A, N. ies Additional Solicitor-General of ee for r Respondents; 


oars pay 


vO uGRe oboe eee ted © Appeals: dismissed: 
`; aE ere 
aian Court. ] l a 
S. R. oe C.F, S. K. Das, P. 'B. Gajniragadar, "Gopi Chanda 
K. N. Wanchoo and M. Hidayatullah, JF.: i _, ., Delhi Administration. 
oe i ae i 20th January, 1959. e aSa Cr. As. Nos. 25:47 of 1955. 


Punjab Public Safety Act—Procedure Sor. trial. after’ 1950.: pope A 


iit. “Having regard to the.naturé of the charges framed and the character and 
volume of evidence led, it is difficult to resist the appellant’s argument that the failure 
to frame charges has. led to prejudice; and it is not at all easy to accept the 
respondent’ s contention that the double opportunity to cross-examine the prose- 
cutiog witnesses which is available to an accused person under the warrant procedure 
is = a matter of substantive and valuable benefit to him, The denial of this 


. 
r 
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opportunity must, in the circumstances of the present cases, be held to. have 


caused .prejudice to him. : 


' “ We must’ T hold that the continuation of the trial of the three 
cases against the appellant according to the summons procedure subsequent to 
October 1, 1950, ‘has vitiated the trial and has rendered the final orders of convic- 
tion and sentence, invalid ”, 


Trial quaahed and case cemanded for de novo- retrial. Ei 
Ram’ Lal Anand, Advocate, for © Appellants. l 
H. tJ. Umrigar, Advocate, for Respondent. . 


“GR. ` —— . `" Appeals allowed to the extent 
ee oe oe S eres mentioned above. 


[Supreme Court. ] | 
S. R. Das, C.J., S. J. Imam, $. K. Das, -~ Jute & Gunny Brokers, Ltd. v. 


K.N. Wanchoo and M. Hidayatullah, JJ. ` New Central Jute Mills Co. 
yi 20th January, 1959. G.A. No. 92 of 1954. 


West Bengal Jute (Control of Prices) Act (VI of 1950) —The Raw Jute (Central Jute 
Board and Aers Provisions) Act, 1951 (VI of 1951), section 16—Fiction of law— 
Extent. oe S 


-“Wesee no reason in.support of thè contention of the’Attorney-General that 
the fiction raised by section 16 stops short ‘at mere’ issuing of. the notification. 
The ambit of the fiction appears to-us to cover not only the issuance of the notifi- 
cation but to extend to our reading .it as having been one issued under the Act. 
We’ cannot read it as having been issued under the’ Act. unless we read the 
word “« ' Ordináńće ? ‘used in the notification as * Act,’ 


5 T.L.R. 677; L.R. (1912) A:C. 1, considered. 


M. G. Setalvad, Attorney-General of India (B. P. Maheshwari, P with 
him),. for ‘Appellant. , 


“NLC. Chote Senio? Advocate, : (Ganpas Rai, Advocate, with him), for Res- 
pondent: ’ 


G.R. Te 3s Appeal dismissed. 
[Supreme Court. ] , eo ee . a ° 

S. R. Das,'C.F., S. F. Iman, S. K. Das, Diwan Sugar & General Mills v. 

K. N.. Wanċhoo. and M. Hidayatullah, FF. Union of India. 

-° 23rd. January, 1959. Petition No. 134 of 1958. 


Sugar Control Order of 1955 as promulgated under the Essential Commodities Act— 
Notification: issued under—Reasonable restriction on i eae to` enyi on trade—Price of 
sugar fixed by Government—Costs of: production. 


The .Central Government Notification of July 30, 1988, isig the ex-factory 
price.of.sugar in Punjab, Uttar Pradesh and North Bihar, is valid under the Sugar 
Control Order of 1955 as promulgated under the Essential ‘Commodities Act. From 
clause (5) of the Sugar Control Order it was amply clear that the price was to be 
fixed after taking into account all reasonable factors which usually played part 
in its determination. :: It could not, ‘therefore,. be. said that the Control Order 
(under ;which the notification was issued) gave uncontrolled and unguided power 
to the executive to fix' prices arbitrarily. ; 


N. C. Chatterjee, “Advocate, for Petitioner., l : 
e> M.C. Setalvad; OPC aeneeet of India, for ‘Responder. i 


a ` 


: = EN 
G.R, ` m j. - Petition Msmissed. 
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[Supreme Courr.] soa rT 
P. B. Gajendragadkar, A. K. Sarkar Bengal Chemicals ve Westnet 
and K. Subba Rao, JF. a j Q. A. Nos. 125 and 164 of 1958- 
28th Fanuary, 1959. tas f a 
Constitution of India (1950), Article 1 136— Special. Leave side When Ü be granted. 


“ Though Article 136 is couched in the widest terms, it is necessary for this Court 
(the Supreme Court) to exercise the discretionary: jurisdiction only in cases where 
awards in industrial disputes are made in violation of the principles of natural justice, 
causing substantial and grave injustice to parties, or raise an important’ princi- 
ple of industrial law requiring elucidation and final decision by this Court, or dis- 
close such other exceptional or special circumstances which merit the consideration 
of this Court, The finding given by the Tribunal is one on fact and we do‘not see 
any permissible ground for interference with it in this appeal by “pecial eee 


S. C. Isaacs, Advocate, for Appellants, 


Emak 


~ N.C. Chatterjee, Advocatė, for Respondent.” a De 
Se GRE. 3 ee _ n Appeal dismissed. 
Balakrishna he 5 yep agi - Sridharam Motor Service, Salem v. 
toth October, 1958.. > ae ` 1. Industrial Tribunal, Madras. 


W.P. No. 17 of 1958: 


: . : Industrial Disputes: Act (XIV. of 1947)—Dismssal of workmen for:msconduct->Workers 
resorting to illegal strike—JIf could ‘be justified merely because of ‘a provocation from, the. manage- 
ment-—Concepts of social justice—Limits of: applicability. -> 22°) tot i et ent 


Where the workeis i in an industry resortéd to an illegal strike, i in conti“avention 
of the provisions of the Industrial Disputes Act, such as section 22, ‘the strike can- 
not be justified. What is illegal cannot be said'to be justifiable. ‘The fact that the 
strike was the result of a provocation from the, ‘Management: is.no justification for 
the illegal act of the workers. Concepts of social justice are undefined and con- 
tentious and vary with age and‘climé. Court3‘and tribunals are coricerned' with 
the law as it is and must give effect to it. Punishment of a person for a proved mis- 
conduct cannot amount to victimisation in any.sense'and a,tribunal is not-justified 


in sitting on appeal over the decision of the management in matters of discipline, 
Rajah Aiyar and C. Ramanathan, for Petitioner. 


soyt 


B, Lakshminarayana Reddy, for Respondent. 


R.M. St Hey E IAN a ee Rule. abst 
Rajamannar, C. F. maire N : Padmanabha Naidu v, 
Ith ee 1958. ' . :* Ponnuswami Naicker. 


‘C.R.P..No. 1739 of 1956. 


Madras City: Tenants ‘Protection Act ‘(UI of 1922); A section S of limitation 
under as regards application by tenants-—Applicability. : 


The two periods of limitation prescribed ‘in section g9 (1) of the: Madras City 
Tenants” Protection Act in regard to.application by tenants dre alternative: A 
tenant can file an application under. the section either-within one month’ after the 
coming. into force .of the Amending Act or within‘ one: -month after service of the 
summons on him. Obviously in. cases where suits in ejectment: were ‘instituted 
before the Amending Act at a time when: the tenant was`not entitled to make an 
application, the period of one month from the date of service of summons could have 
no application. In such cases the alternative period could be availed: of. But in 
cases where an earlier instituted suit in ejectment is taken up in revision and is re- 
manded the issue of the notice for disposal’ after remaiid may be considered as equi- 
valent to a summons for purpose of section 9(1) of the Act even though in form such 
a notic may not be the same as a summons contemplated. in Order 5 rule 1 of 
the Presidency’ Small Causes Courts Act, 


51 


: Quaere.-—Could a suit in. ejectment instituted in the Court of Small Causes be 
deemed to be pending on the ground that a revision petition against an order made 
in that suit is pending in the High C®urt and could a tenant apply ‘under section 9 
of the Act.to the, High Court during the pendency of the revision petition ? 


N. C. Vijayaraghavachariar. and C. Srinivasan, for Petitioner. 
K. Venkataramani and $. B. Mani, for asain : 
RM. e : mona i Petition dismissed. 


Ramachandra Der, F TE i f 'Kalyanasundaram Iyer v. 
6th November, 1958. > o ee E ‘Subramaniam Iyer. 


` S.A. No. 756 of 1956. 
' Court-fees Ait (VII of 1870), section’ 7 (iA) Sini tó Set aside a Court sale—If a suit 
for cancellation of a decree Jor money or money value. 


A suit to set aside a Court sale on the ground pai it is invalid is not the kind 
of suit contemplated under section 7(iv-A) of the Court-fees Act, 1870. In Court 
salcs the title to the property is vested in the purchaser under section 65 of the Code 
of Civil Procedure by virtue of the sale and the sale certificate is only evidence of 
the title created by the Court sale and does not by itself secure property. Hence 
a suit to set aside the sale cannot be equated to a suit to set aside the sale certificate 
so as‘to attract the provisions of section 7 (iv-A) of the Act. 

(1951) (1) M.L.J. 192, referred. 

D. Ramaswami Ayyangar and N. K. Ramaswami, for Appellant. 


-© P. .R. Varddarajan, P. K. Parthasarathi, R. Gopalaswami Ayyangar and the 
Additional Government Pleader (K. Veeraswami), for Respondent, 


CRM.. o see" Sa ~ oy ts) Appeal allowed. 
Ramachandra ae J. a State of Madras- v. Karuppiah Ambalam. 
à goth November, 1958. S.A. No. 853 of 1956. 


Madras Estates Land’ (Abolition and Conversion, into Ryotwari) Act (XXVI of 1948), 
section 21 and Madras Survey and Boundaries Act (VILI of. 1923), section .14—Survey held 
under section 21 of the Abolition Act—If could be questioned in a civil suit—Section a4 of 
Survey and Boundaries Aci—If could be attracted, 

. Having “regard to the object of the Madras-Estates Tana (Abolition and Gon 
version into Ryotwari) Act and the Scheme of its several provisions to achieve that 
object it is clear that, in. respect of lands in a village taken over by the Government 
under that Act there is no question of any private ownership by an dedua] till 
that person obtains a ryotwari . patta from the Government. ~ 


. If is no ‘doubt ‘true that section 21 of the Act XXVI of 1948 provides that’ the 
_ Survey of lands in a taken over village i is to be done according to the provisions of 
thé Survey ‘and Boundaries Act; 1923. - But that doés not mean that the éntire pro- 
visions of the: Survey and Boundaries Act get incorporated in the Madras Act XXVI 
of' 1948. “Such 'of the provisions óf the Survey and Boundaries Act which are 
inconsistent with or unnecessary for the working out of the provisions of thé Estates 
Abolition Act cannot be attracted in cases of survey held under the latter Act. 
Having regard to the fact that there could be no boundary dispute in regard to any 
land taken over under the Estates Abolition Act before the grant of patta, section 
14 of the Survey and Boundaries Act can have no application to Surveys held under 
section 21 of the Madras Act XXVI of 1948. Hence no suit can be filed.in a civil 
Court to set'aside an order of a Survey Officer made in pursuance of section 21 of 
the Madras Act XXVI of 1948. 


The Advocate-General (V. K. Tiruvenkatachari) and. the Government Pleader 
(B. V. Viswanatha Ayyar), for Appellant. 


A. Sundaram Ayyar, for Respondent. € 
R.M. — d Appeal allowed, 
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Balakrishna Ayyar, J. l ' Goimbatore Cotton Mills, Ltd. v. 
25th November, 1958. Ceintral, Governiient Industrial Tribunal: 
i i ee ‘W.P: No. 1518 of 1956: 


Industrial Disputes—Disciplinary action by Management, —Diimissal of worker for 
riotous and disorderly behaviour—Scope of the: powers f Tribunal to sitin judgment over the 
quantum of punishment. ©oa AGa A 


Where it was established by evidence that a ee in Apia. of the order 
of the Management and in contravention of the Standing Orders behaved in a 
` riotous and disorderly manner in the premises during working hours, it is open to 
the management to take such disciplinary action against him as they consider neces- 
sary. The maintenance of discipline in an establishment i is on. the Management and 
it isnot for the Tribunal to say what should be the quantum of punishment. 
Proof of actual physical violence is not necessary to constitute riotous or disorderly 
behaviour. 


M: R. Narayanaswami and c Ramanathan, for Petitioner. ' , 


S. Viswanathan, R. Ramasubba oO A, D. Sitaraman and B. R. Dolia, for Res- 


pondents. e 


R.M. l ‘ . E “A ia Orda quashed: 
f i e me i SE bare i 
Rajamannar, C.F. and a. 4 PER A v. 
Ganapatia Pillai; F: p= ý beak eit Muthukumaraswami. 
ryth December, 1958." a ©  * A.A:O. No. 177 of 1958. 


Representation of the Tea Act (XLHI f 1951) and Conduct of Election Rules—Rules 
27 (2) and 57 (2) (e)—Defective Ballot Papers—Power of Election Commission to issue 
directions to overlook de efect—Scopé and extent of. 


Under the Proviso to Rule 57 (2) (e) of the Conduct of Election Rules framed 
under the Representation of the People Act, 1951, it is’ the satisfaction of the 
Election Commission that forms the basis for curing the defect in cases of ballot 
papers that are not in conformity with the requirements mentioned in rule 27 (2). 
The Election Commission cannot issue a general circular in advance toall Returning 
Officers to condone such defects and later approve formally the suggestion of the 
Returning Officer. The satisfaction of the Returning Officer cannot be substituted 
for the satisfaction of the Election. Commission. Moreover, the power of con- 
doning defects in the ballot-papers under the: Proviso to rule 57- (2) (e) cannot be 
exercised by the Election Commission after the declaration of the: result of the 
Election. If any ballot-paper was defective for any reason, viz., whether on account 
of not containing the distinguishing mark as prescribed under rule 27 (2) or. on 
account of bearing the mark of two polling stations or on account of. bearing the 
wrong number or in which the number is tampered with, it has to be rejected 
under rule 57 (2) (e) and any ex post facto approval .by. the Hernon Commission 
could not cure the defect, - í 


N. Panchapakesa Apia for Appellant. . te 353 . 

V. P. Raman end the Government Pleader (B: y. Viswanatha Ayyer) : for 
Respondent. r tee pa See, 

R.M. l 4 |. Appeal dismissed. 
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{Supreme:Court.] ` F 
J. L. Kapur and K. N. Wanchoo, FF. Faguna Kanta Nath v: 
13th January, 1959. ‘ State of Assam. 
Cr.A. No. 203 of 1956. 
_ Penal Code (XLV of 1860), sections 101 and 161—Charge of abetment—Acquittal 
of ‘principal accused—E fect. = 
When the High Court has acquitted the principal accused it must be deemed 
to' have held that there was no offence under section 161, but an abettor may be 
guilty, whether the offence is committed or not. 
Nuruddin -Ahmed, for Appellant. 
N: Lall, for Respondent. » : 


GR - a "Appeal allowed. 
[SUPREME Courr. ] ' 

P. B. Gajendragadkar and M. Hidayatullah, FF. - Trivenibai v. 

a 21st January, 1959. , Shrimati Lilabai. 


: G.A. No. 239 of 1955. 
ETTA dct (XX VI of 1908), section 2(7)—Agreement to lease. 


“ Tt is clear that all the four instruments which, under the inclusive definition 
of sectiqn 2(7) of the ‘Registration Act are treated as leases satisfy the test of immediate 


` and present ‘demise in respect of the immovable property covered by them.” The 


r 


expression “an agreement to lease ’ covers only such agreements as create a present 
‘demise. 


MM. “Ç. Setalvad, Attorney-General of India, for Appellant. 
M. es Advocate-General, Madhya Pradesh, for Respondent. 


G.R: ' l ee Appeal dismissed. 
(Surman! Court.] ’ nt 
S. 9, Imam, S. K. Das f ie Messrs. Lipton Ltd. v. 
and F. L. Kapur, FF. wo Their Employees, New Delhi. 
a ‘ond February, 1959- i G.As. Nos. 713 to 715 of 1957. 


Industrial Disputes Act (XIV of 194'7)—Bonus on global profits—Wages and profits. 

`“ In view of the findings arrived at by the tribunals below, it will be unfair 
and unjust to grant bonus.to the Indian workers on the global profits of the Lipton 
Ltd. The tribunals below have clearly found that the Indian workmen do not in 
any way contribute to the profits which the Lipton Ltd. derive from its ex-India 
business.” 

“We do not think that the increase allowed is beyond the financial resources 
of the Lipton Ltd., as disclosed by its trading results in India.” 

"MC. Setalvad Attorney-General of India, B. Sen, Senior Advocate and S. N. 
Mookherji, for Appellants. 


A.V. Viswanatha Shastri wi Janardhan Sharma; for Respondent. 


G. R. > e = ` Appeals Nos. 713 and 714, 
. ms allowed and 715 dismissed. 


peaend Court. ] 


R. = Gajendragadkar, A. K. Sarkar State of Madhya Pradesh v. 
n and K, Subba Rao, FF. i Mubarak Ali. 
grd February, 1959. . Cr.A. No. 141 of 1958. 


` Prevention of Corruption Act (II of 1947), sections 3, 4, 5-A and 6—Fresh investigation. 

“ We do not know on the material placed before us what further things he 

(the Sub-Inspector) did in the matter of investigation between. the 14th and the 

21st when he obtained the permission ‘of the District Magistrate. ‘In the ccums- 

tances, we must hold, agreeing with the High Court? that the investigation in the 
M-NRG 
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case was started by the Sukna on the rith that is ten days prior to “his 
obtaining the permission of the Magistrate.” 
e 


G. C. Mathur, for Appellant. 
Nemo, for Respondent. 


G.R. ee * Appeal dismissed. 
[Supreme Court.]. ° : 

S. J. Imam, S. K. Das Waman Srinivas Kini v. 

and FJ. L. Kapur, FF. Ratilal Bhagwan Das & Co. 

16th February, 1959- C.A. No. 647 of 1957. 


Bombay Rent Act (LXVII of 1957), sections 13 (e), 15 and 16—Lease to the tenant 
prior to 1948 with permission to sublet—Fresh lease after 1948 permitting sub-tenancy. 
The consent of the landlord cannot prevent him from ejecting the tenant as 
there cannot be an estoppel or waiver against a stautory prohibition, as the words 
“ notwithstanding anything contained in any law in section 15” are wide enough 
to include an agreement between the parties which may permit sub-tenancy. Such 
an agreement being contrary to the provisions of this section would be void and un- 
enforceable. e 


M. Purushotamdas Tricumdas, Senior Addvocate, for Appellant. 
H. J: Umrigar, W. P. Oka and Ratnaparkhi, Advocates, for Respondent. 


G.R. —S Appeal dismissed. 
[Supreme Court.] : idee F 

S. F. Imam, A. K. Sarkar Messrs. Raman & Raman v. 

and K. Subba Rao, F]. : State of Madras. 

18th February, 1959. C.A. No. 37 of 1958. 


Motor Vehicles (Madras Amendment) Act, 1948, sections 43-A, 44 (4), 42 and 43— 
State Transport Authority—Regional Transport Authority—Registering Authority—Central 
Road Traffic Board—Their jurisdiction. 

“ The main controversy centres on the fact whether the orders made and the 
directions issued by the State Government under section 43-A of the Motor Vehicles 
(Madras Amendment) Act are ‘laws’. . . The main object of the Act is to 
regulate the motor traffic in every State i in the interests of the public. . . To carry 
out the objects of the Act, the State Government is authorised to create a hierarchy 
of officers such as the State Transport Authority, the Regional Transport Authority, 
the Registering Authority, etc., . . -Under the provisions of the Act and the 
Rules made thereunder the State Transport Authority is authorised under section 
44(4) of the Act to issue directions to any Regional Transport Authority, who shall 
be guided by such directions. . . As an appellate tribunal, the Central Road 
Traffic Board is empowered to dispose of the appeals preferred against the orders 
made by the subordinate authorities under the Act in respect of specified matters. 

“Divorced from the context it would entrust the Government with a naked arbi- 
trary power capable of being used to compel quasi-judicial tribunals to dispose of 
cases in a particular way ; and it would be destructive of the entire judicial pro- 
cedure envisaged by the Act and the Rules framed thereunder in the matter of dis- 
posal of specified questions. . On the other hand if a restrictive meaning is given, 
as it should be in the context, there would be a happy correlation of the functions 
of the various bodies under the Act, including the Government. 

“Whether it is a law or an administrative direction depends upon the cha- 
racter or nature of the orders or directions authorized to’ be issued in exercise of 
the power conferred.” 


G. S. Patnaik, for Appellant. 
wy V. V. Shastri, for Respondents. 
GR, S, 





aa i ' Appeal dismissed. 
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Rajagopalan, 7. . Muthukrishna Chettiar v. Kanni Konar. 

1st October, 1958. W.P. No. 1244 of 1956. 

Madras Cultivating Tenants Protectia Act (XXV of 1955), section 3 (2) (c)—Eviction 

of tenant on the ground of using the land for any purpose not being agricultural or horticultural 
purpose—Extent of land so used—If material. ` 

Under section 3 (2) (c) of the Madras Cultivating Tenants’ Protection Act a 
tenant is liable to be evicted from the land in his occupation if he uses the land 
for any purpose not being an agricultural or horticultural purpose. The extent 
of the land diverted for such non-agricultural use is immaterial. If any portion 
of the land is so used the liability for eviction from the entire building will arise 
under section 3 (2) (c) of the Act. 

Where it is established that a tenant used a portion of the land however small 
for conducting a firewood depot, the Revenue Divisional Officer has no option but 
to order eviction and the mere fact that the fuel depot was only on a small extent 
does not justify the Officer refusing to exercise the statutory jurisdiction vested 
in him. ; ` i 

R. Gopalaswami Ayyangar, . for `Petitioner. , 

The Additional Government Pleader (K. Veeraswami), S. Mohan Kumaramangalam 
and K. V. Sankgran, for Respondents. 


- RM. -_ . Rule absolute. 
Rajagopalan and Balakrishna Iyer, FF. Jayaram Mills v. 
16th October, 1958. Commissioner of E.P.T., Madras. 

i : R.C. No. 33 of 1953. 


` Excess Profits Tax Act (XV of 1940), section 6 and rule 1 of Schedule TE— Capital 
employed ’°—Meaning of —Ascertainment of standard of profits—Whether the assets acquired 
Should have actually been used. 

A reading of section 6 (1), Proviso andsub-rule (i) of rule 1 of Schedule II of the 
Excess Profits Tax Act makes it clear that if the funds of an assessee has been used 
’ to acquire assets for being. used in the business of the assessee, it would be capital 
employed in the business within the meaning of the rule. Actual employment or 
use of the assets acquired, such as machinery, spare parts, etc., in the business is not 
necessary. So long as the asset remains part of the capital employed in the trade 
or business of the assessee it will be capital employed within the ‘rule even 
though it is not actively or ‘productively employed in the accounting period. 


14 LT.R. (Sup) 1 and (1951) 2 AIL E.R. 275, referred. 
S. Swaminathan, for Petitioner. f ' 8 ' 

C. S. Rama Rao Sahib, for Respondent. . 
RM. : ee f ` Answer accordingly, 


Rajagopalan and Balakrishna Iyer, JF. Simrathmull v. Addl. I.T.O., Ooty. 
17th October, 1958. ` W.P. No. 612 of 1957. 


Income-tax Act (XI of. 1922), section 34——Scope of—Assessment of. escaped income— 
Procedure and limitation. : 

Section 34 of the Income-tax Act is intended to deal with cases in which income 
has escaped assessment, wholly or in part, either by reason of the omission or failure: 
on the part of an assessee to make a return of his income or to disclose fully and truly > 
all material facts or owing to other-.causes. Section 34 (1) (a) and (b) deal with 
the two categories of cases respectively. As regards the period of limitation for 
such proceedings (a) when income has escaped assessment, but such escape is not 
due to the conduct.of the assessee, the period of limitation is four years, whatever 
be the amount, (b) where such-escape is due to the conduct of the assessee and the 
amount involved is less than one lakh of rupees the period is eight years and (cy) 
where in such cases as the amount involved is one lakh or more there is no 
period of limitation. The second proviso to sub-section (3) of section 34. abrogates 
the period of limitation in all cases, where action is taken in pursuance of a Rnding 
or directions given by one of the several authorities mdntioned in the proviso. . But 
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this proviso éaiinot apply to cases where the remedy of the depaftment ‘became bara 
before the proviso became law, viz. st April, 1952. . 


29 LT.R. 857, differed from. 


M. Subbaraya Ayyar, V. Sethuraman, S. Padmanabhan, K. R. Ranomi and S.. 4 
Subramaniam, for Petitioner. % 
C. S. Rama Rao Sahib, for Respondent. — 


R.M. me Petition dismissed. 


Kiana C.F. Asoka Tea Estate (Private) Ltd. v, 
goth October, 1958. Registrar of: Joint Stock Companies, 


C.R.P. No. 649 of .1957,. 

Compames Act (I of 1956), section 75 (4)—Application ‘under—Furisdiction 
of District Courts if taken away by new Act. 

It is no doubt true that section 10 of the new Companies ‘Act, 1956, corifers 
jurisdiction as regards company matters only on the High Court. generally and on 
the District Courts where specifically notified.: But under the former Act the Dis- 
trict Courts were given jurisdiction as regards certain matters by a notification 
No. G.O. M.S. 654, Development, dated 20th February, 1947. That notification 
should still be deemed to continue in force even under the new Act by virtue of sec- 
tion 24. of the General Clauses Act X of 1897, unless it is superseded» 

Hence District Courts will have jurisdiction to entertain applications wie 
section 75 (4) of the Companies Act, 1956, corresponding ‘to section fea: of the 
earlier Act. 

T. K. Subramania Pillai, for Petitioner. 

. The Government Pleader (B. V. Viswanatha Ayer), for Remie 


1 


. RM. À Se es ; Petition allowed. 
Raiasopaten J. -0 Raghavanv. State of Madras. 
4th November, 1958. W.P. No. 544 of 1958. 


Land Acquisition Act (I af 1894), a a (2) (b) {ii-c)—Gonstruction, etc. sofi dwel- 
ling houses- for ‘the poor—‘Poor’—W1 

Section 17 (2) (b) (ii-c) of the Land "Acquisition Act limits. the use of the’ power 
under it to cases where the acquisition is for construction, extension or improve- 
ment of any dwelling house for the poor. In the absence -of any statutory defini= 
tion the word ‘ poor’ should be, given its normal meaning which means ‘needy; 
indigent, etc. Having regard to the present economic situation iù the country’ 
persons with an annual income of Rs. 6,000 (low income group) cannot be'legiti- 
mately described as belonging to the class of the poor within the scope ‘of section 
17 (2) (b) (iic) of the Land Acquisition For Sek ee nas L a A 

Arunachalam, for Petitioner. `, 
The Additional Government Pleader (Ky Yeraswan’), for Respondent. 


‘RM... ; —_— Rule’ -absolute. 
` Rajagopalan, i > E i ` Pandian v. Board of Revenue. 
Ath November, 1958. ` W.P. No. 1392 of 1956. 


- Madras Estates Land (Abolition and Conversion into. -Ryotwari) Act (XXVI of 1948), 
sections 18 (6) and 67 (2) (c)—Scheme of Act and exercise of powers under. `- ` 
. The scheme of the Madras Estates Land (Abolition and Conversion. into. Ryot- 
wari) Act, 1948, is such that it specifically provides for the determination of several! 
-disputed questions by the specified designated officers. - Such of the disputes: which, 
are either judicial or at least quasi-judicial in its nature must be'settled by the speci-. 
fied. authority and in the absence `of any statutory provision, either express or by: 
necessary implication, such authority has no power to delegate its functions to any: 
other authority.. Section 18 (6) of the Act specifically vests the jurisdiction to decide 
certain disputes in the Government and such functions cannot be, lawfully delegated: 
to the Board of*Revenue. Section 67 (2) (e) càn cover ony cases where the pone 
can be lawfully delegated. .- , a 
M. Natesan, for Petitioner. ` 
ae Additional Government Pleader (K. Varaswan) i for ‘Respondent. 
t —— 1... Rule abolit, 


e 
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Rajagopalan and Balakrishna lyer, FF. T. V. Sundaram Iyengar & Sons v. .C.1.T. 
` 13th November, 1958. r R.C. Nos. 91 and 92 of 1953. 
Income-tax Act (XI of 1922), section 12-B—Applicability— Capital gains ’—When 

liable to tax. i ; i oa f 
In order to attract the operation: of section 12-B of the Income-tax Act it is 

sufficient if the profits—capital gains—arose during the accounting year and they 
need not have been actually received. The word: used in the section is ‘arising’ and 
not ’receipt.’ The liability to tax is on the profits which have arisen to an assessee 
by the sale of his capital asset. If it subsequently happens that the profit is not 
actually. received that would be a ‘capital.loss’ arising in the year when the money 
became irrecoverable. To attract the tax under section 12-B it is sufficient if pro- 
fits have arisen, i.e., if the assessee has a right to receive the profits and it is not netes- 
sary that it should have been actually received. 


M. Subbaroya Ayyar, V- Sethuraman and S. Padmanabhan, for Petitioners. 
C. S. Rama Rao Sahib, for Respondents. 


R.M. ———— , Answer accordingly. 
Panchapakesa Ayybr, F. i Divl. Engineer, Telegraphs v. Swami. 
14th November, 1958. C.R.P. No. 327 of 1958. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7(2) (6) (tit) 
and section 13—Using a building for different purpose—Building taken on lease for running 
an office—tIf could be used to install a telephone repeater-station—G.O,. Ms. Ne. 2472 (Dev.) 
dated 14th May, 1948—Exemption of buildings taken on lease by Central Government from 
section 7 (2) and (3) of the Act—Validity. 


The power of exemption granted under section 13 of the Madras Buildings 
(Lease and Rent Control) Act, 1949, cannot be exercised in such a way as to bar 
a landlord from seeking his remedies against his tenant both under the ordinary 
law of Transfer of Property Act and under the Rent Control Act. G.O. Ms.No. 2472 
(Dev.) dated 14th May, 1948, which exempts buildings taken on lease by.the Central 
Government from the provisions of section 7 (2) and (3) of the Act, and not under 
section.7 (1), leaving a landlord in a helpless state and as such the notification is 
illegal and invalid and a landlord is entitled to maintain an eviction petition in 
such cases. $ 

(1955) 1 M.L.J. 492, followed. 

Where a building was taken on lease for running an office it cannot be used 
for installing heavy repeater mechines with its accessories and cables and such a 
conversion will constitute a different user within the meaning of section 7 (2) (b) 
(iii) of the Act. 

The Government Pleader (B. V. Viswanatha Ayyar), for Petitioner. 

T. Venkatadri, for Respondent. 


R.M. —— Petition dismissed . 
Ramachandra Iyer, J. - Sinuli Suppayyan v. Marimuthu. 
14th November, 1958. $ Appeal No. 502 of 1955. 


Madras Agriculturists Relief Act (IV of 1938), section g-4—Applicability. 


Section 9-A of the Madras Agriculturists Relief Act, 1938, cannot be availed 
of by the defendant when the mortgagee brings a suit for sale because the section 
expressly states that it is applicable only to a suit for redemption by a mortgagor. 


A.S. No. 462 of 1950 ; S.A. No. 2252 of 1952 ; C.R.P. No. 1109 of 1953 and 
(1955) 1 M.L.J. (N.R.C.) 50, followed. 


M, Natesan, for Appellant. i 
V. G. Veeraraghavan, for first Respondent. . `‘ 


RM. Appeal dismissed. 
M—N RC 
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Balakrishna Ayyar, J.. © Kammavar Achukudam v. Industrial Tribunal. 
18th November. 1958: ` ' © W.P. No. 461 of 1958. 


À e 
Industrial Disputes Act (XIV of 1947), section 36-A—Industrial Tribunal—Nature 


and powers of —If has power to review or interpret its award after it is made. à 


_ An Industrial Tribunal created under the Industrial Disputes Act is a creature 
of the Statute and it has no powers except those conferred by the Statute either ex- 
pressly or by necessary implication. It has no inherent powers as to the regular civil 
Courts. Hence such an Industrial Tribunal becomes functus officio when once it 
makes its award in any dispute. It has no power to review or interpret its own order. 
Such a power, if any, can be exercised by the authorities called upon to implement 
the award when their assistance is sought under section 33-C of the Act. Moreover, 
section 36 of the Act:specifically provides for removing difficulties in the interpreta- 
tion of an award and the procedure to be adopted in such-cases. Under these cir- 
cumstances an Industrial Tribunal cannot have any jurisdiction to interpret or 
clarify an award made by it after it has been made. 


M. R. Narayanaswami, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), S. Mohan Kumara- 


mangalam and B. Lakshminarayana Reddy, for Respondent. . , 
R.M. i San Rules absolute. 
Rajamannar, C.J., and . «+ Brahmayya & Co., 
Ganapathia Pillai, F. Liquidators of Hanuman Bank v. 
21st November, 1958. ` Mohamedsa Rowther & Sons. 


O.S.A. Nos. 79 and 80 of 1954. 


Banking Companies Act (X of 1949) as amended by Amending Act (XXIII of 1953), 
section 45-O—Applicability. 

Section 45-O (i) of the Banking Companies Act introduced by the Amending 
Act XXIII of 1953, cannot apply to cases where the cause of action for instituting 
a suit or. the right to make an application, accrued to a Banking Company in liqui- 
dation after the presentation of the petition for, its winding up. The stib-section 
provides only for the exclusion of the period commencing from the presentation 
of the petition for winding up of the banking company in computing. the period of 
limitation prescribed for a suit or application. 


Quaere.—Is section 45-O (3) of the Act is retrospective in its operation ? 
S. Swaminadhan, for Appellants in O.S.A.-Nos. 79 and 80 of 1954. 

K. S. Naidu, for Respondents in O.S.A. No. 80 of .1954. i 
Respondent in O.S.A. No. 79 of 1954 not represented. 


R.M. è -_ Appeals dismissed. 
Ramaswami, F. Vyrathammal v. Somasunddram Pillai. 
24th November, 1958. S.A. No. 774 of 1956. 


Partnership Act (IX of 1932)—Suit for dissolution of parinership—Necessary parties 
to—Addition of parties after the period of limitation—Party proposed to be added bemg only 
a proper party—If could be added after limitation. 


In a suit for dissolution of partnership and for accounts it is the duty of the 
plaintiff to add all the necessary parties as defendants to the suit. If he fails to do 
so it is not open to him to add any of them as parties after the expiry of the period 
of limitation for the suit. Non-joinder of a necessary party—partners or their 
legal representatives—in a partnership action would entail the dismissal of the entire 
suit. The mere fact that the party sought to be added is only a proper party 
and not a necessary party does not make any difference and even such a party 
cannot¥be added after the expiry of the period of limitation. 


A.LR. 1937 All, 502, differed from.. 


29 
aif C.W.N. 4643-58. M,L.J. 613; 52 M.L.J. 613; 52 M.LJ. 318; ALR. 
1958 Bom. 51 and_ ALR. 1958 Andh.Pra. 48, referred. en 
P. S. Srisailam, V. Ratnamiand V.°S. Ramakrishnan, for Appellant. 
R. Ramamurthy ards N. Panhapakisa. at and - T. S. Rangarajan, for 


Bi veined a 
“RM. — : , Abpeal dismissed. 
Rajamannar, C. J., nd 8 i j Balasubramaniam (minor) v. 
Ganapathia Pillai, J. - | ` > Tinnevelly Dt. Permanent Fund. 
24th November, 1958. ` d ` A.A.O. No. 250 of 1958. 


Civil Procedure Code (V of 1908), Order 21, rule go—Application to set aside sale 
of minor’s propery If could be made by any person without being appointed as the guar dian ad ‘ 
litem. 

_ While it is true that any person interested in a minor can apply to the- Court 
io get himself appointed’ as guardian ad litem after removing any existing guardian 
ad litem, it is not correct to say.that any person, not being the guardian ad litem, by 
merely alleging that’ he has interest in the minor, can be allowed to file an appli- 
cation on behalf of the minor. Unless a person gets himself appointed as guardian 
ad litem he cannot file an application on behalf of a minor to set aside a sale under 
Order 21, rule 90° Civil Procedure Code, where there is a guardian ad litem’ already 
on record. 

(1949) 5 2 M.LJ. 473; A.LR. 1930’ Nag. 185, referred. 

S. V. Rama Ayyangar, for Suen 

Respondent not represented. 


RM. ’ ——— 5 Appeal dismissed. 


Panchapakesa Ayyar, F. i Govindaswami Chetti v. Kanthimathi. 
25th November, 1958. . Q.R.P. No. 756 of 1957. 


` Practice—Promissory note executed in a composite manner embracing a simple mortgage 
and equitable mortgage with covenant to pay on demand—Suit to recover the money on the 
* basis of the promissory note—Maintainability. 

A document read as follows ; “The on demand executed by us for family neces- 
sities we have received from you Rs. 700 in cash by mortgaging the house-site and 
depositing a registered document of title. ` We shall pay the said sum. with interest 
at Re. 1 per hundred per mensem on demand to you or to your order ”. The docu- 
ment Was duly stamped as a promissory note. ; 

- Held, the document was both a promissory note and an inchoate ana ineffective 
mortgage and as it consists of two separate parts, each distinct by itself-and even 
if the mortgage part fails the promissory note could be enforced and sued on. 

. Seshachari and A. Srinivasan, for. ‘Petitioner. . , . - . 
P. S. Ko i for Respondent.’ a 


R.M. Petition illiid. 
Balakrishna Ayyar, F. ` f Subramania: v. Siate ‘Transport Appellate 
2th November, 1958. ; ` Tribunal. 


j W.P. No. 1532 of 1956. 

Motor Vehicles Act (I ý ‘of 1939), Section 2 '(29)—Stage carriage carrying Passengers 
Sor hire— Passengers’—Who are—Persons travelling free—If passengers. 

The word “ passenger ” though not defined 1 in the Motor Vehicles Act is dee 
fined in the Rules framed under the Act as ‘any person travelling in a public service 
vehicle, other than the driver or conductor or employee, of the permit-holder while 
on duty’. Having regard also to the ordinary meaning of the word it is sufficient 
if a person is a traveller to constitute him a passenger and ic is not necessary: that 
be should have paid or.agreed: to pay any reward or hire. Hence where a bus 
was found to carry persons in excess of its permitted capacity the permit-holder will 
he liable for contravention of the conditions of permit and it makes no difference 
that the additional persons were travelling free and no tickets were issued to them. 

Miss Nasreen Amiruddin, for Petitioner. 

The Additonal Goverement Pleader (K. Veeraswqmi), for Rependent ‘ 

‘RM. —— - Rule discharged, 
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Rajamannar, C.J. ` Venkatesam Naidu & Sons v. State of Madras. 
sth December, 1958. Lae ` G.R.P. No: 1897 of 1958. 
Evidence Act (I of 1872), section 124—P¥ivileged documents—Inter-departmental cor- 
respondence—If privileged. i 
Inter-departmental correspondence between the ‘Officers of departments of 
Government cannot be compelled to be produced, though any correspondence that 
passed between an officer of the department and the party to.the dispute must be 
produced. A communication made by one Secretary to the Government to another 
Secretary to the Government would certainly be a communication in respect of 
which privilege can’ be claimed. 
N. Arunachalam, for Petitioner. 
Respondent not represented. 
RM SS Petition dismissed. 


. 


Ramachandra Iyer, J. 0 State v. Sulaika Beevi ‘Ammal. 
rih December, 1958. . ` a a AS. No. 396 of 1955. 


! Civil Procedure Code (V of 1908), section 80—Notice under—Waiver of—Waiver of 

notice undertaken in writ proceedings filed by one of the parties in a representative capacity— 
Subsequent suit filed by others as regards the same matter—Prior waiver—If effective. 
_ Where in proceedings for the issue of a writ of. certiorari undereArticle 226 of the 
Constitution filed by one of several persons interested in the subject-matter, the 
Government have agreed to-waive the requisite notice under section- 80, Civil Proce- 
dure Code and the parties were referred to a regular suit, sucha waiver will enure 
to a subsequent suit filed by others interested in the same subject-matter, even though 
they were not parties to the original application for the issue of a writ.of certlorari. 
The waiver of notice would relate to the impugned subject-matter and not in respect 
of any -particular party: ` l : na 

The Government Pleader (B. V. Viswanatha Ayyar) and P. Ramachandra Raju, 
for Appellant. Sa i x 

o R. Kesava Ayyangar and K. Parasaran; for Respondent. ' bg 
R.M. ———- Pree ` Appeal dismissed. 
Panchapakesa Iyer, F. : : < Nambikkai Mary v. Prakasa Mary. 

6th Fanuary, 1959. ~- .*' GR.P. No. 270 of 1958. 

Madras Court-Fees and Suits Valuation Act (XIV of 1955), sections 37 and 39— 
Suits for partition and suit for administration of an estate—Difference. 

Where the plaintiff was given a property with a direction that she should pay 
certain others a part value of the same on a particular’ date and the plaintiff filed 
a suit to work out her rights and ascertain the money payable to the others, it is not 
a suit for partition but a suit for carrying out the directions of the settlor. Court- 
fee would have to be paid under section 39 of the Madras Court-fees Act by all the 
parties interested. : . a 

. N. K: Mohanarangam Pillai and N. K. Pattabhiraman, for Petitioner. . 

The Additional Government Pleader (K. Veeraswami), for the State.. `, ' 

Respondent not represented. ae: 

RM o j ———— Petition dismissed. 

Balakrishna Ayyar, J. `, _. G. N.C. Charities v. Accommodation Controller. 
grd February, 1959 ` . i : W.P. No.'31 of 1959. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sectian 3—Requisi- 
tioned building—Allotment of—Considerations to be borne in mind; by the allotting. officer. 

_ Per curiam.—‘‘ While allotting a building for residential purposes under section 3 

ofthe Madras Buildings (Lease and Rent Control) Act, the Accommodation Control- 
ler should normally respect and have’some regard 'to or consideration for the senti- 
ments of pcople who live in the.same building. To refuse to recognise such senti- 
ments would be to perpetuate discard and apart from law as a matter of good sense 
the Accommodation Controller should take note of such factors. : 
K: S. Champakesa Ayyangar and K. C. Srimvasan, for Petitioner. 
; The Additional Government Pleader (K. Veeraswam) and M. R. Narayana- 
- swami” for Respondent. “> , s 39 eog ` 
RM. . — Petition dismissed with observations. 


` [Supreme Court] 


S. J. Imam, A.K. Sarkar and" Amalgamated Electricity Co., Ltd- 
K. Subba Rao, FF. . e . Bombay v. N. S. Bhaltena. 
13th February, 1959. C.A.No. 361 of 1958- 


` Electricity (Supply) . Act (LIV of 1948), section iy read with cl. 16 of the Sixth Schedule 
—Section 57. - 


In our view, therefore, clause 16 of the Sixth Schedule of the Electricity Supply 
Act of 1948 contains no provision for arbitration; statutory or otherwise, for reference 
of the dispute of the nature Peewee a licenced supplier of electricity and a consumer 
of it from him. . 


M. N. Garekhan, for Appellant. 
D. D. Chawala, for Respondent. 
T. M. Sen, Attorney-General, for Intervener. 


G.R. , —— : l ‘Appeal dismissed. 
[Supreme Covrr.] 

P. B. Gajendragadkar, A. K. Sarkar and Abdulla Rowther.v. S.T.A.T. Madras. 

Subba Rao, Ff. ` G.A. Nos. 2 and 20 of 1959. 


18th February, 1959- 


Motor Vehicles Act (I g of 1939) -as amended by Motor Vehicles (Madras Amendment) 
Act (XX of 1948). . 


“Having regard to the manner in which these paragraphs are worded, the topics 


“covered by them and the purposes they are intended to serve, there can be little - 


doubt that these paragraphs contain administrative directions and cannot be treated 
as statutory rules, It is impossible to hold these paragraphs create legal right or 
impose legal obligations in the sense that any alleged breach of the directions con- 
. tained in them would give rise to a petition for a writ of certiorari. g 


M. Purshotamdas Tricumdas, for Appellant, ` 

Nemo, for Respondents Nos. 1 & 2. 

M. K. Nambiar, for Respondent No. 3. 

C. K. Daphtary, Solicitor-General of India, Tor Respondent No. 4. 


GR. sot — _ Appeal dismissed. 
[SUPREME Court] 

S. J. Imam, A. K. Sarkar and . Mulkraj v. State of U.P. 
K. Subba Rao, F}. i a i Cr.A.:No. 3 of 1959. 


20th February, 1959. 
Criminal trial—Evidence—Extra- judicial confession—Its value. 


The value of the evidence as to the confession just like any other ldo, 
depends upon the veracity ofthe witness to whom it is made. The confession 
made by the appellant was not a complicated one and the witnesses stated without 
any conflict practically the exact words used by the. appellant and also how they 
understood the words. In the circumstances, if the evidence of the witnesses is 
acceptable, there is no reason why the a confession made by me aceùsed 
could not be acted upon. 


Teja Singh, for Appellant. l aa A 
G. C. Mathur, for Respondent. : E 
GR. > A a , Appeal &smissed. 
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[Supreme Courrt.] _ ae 
N.H. Bhagwati, B. P. Sinha and ` C.I.T. v. Indo Mercantile Bank. 
J. L. Kapur, FF... è C.A. No. 259 of 1958. 
23rd February, 1959. i C.I.T. v. P. V. Nayak. 


G.A. No. 260 of 1958. 
Income-tax Act (XI of 1922), section 24, (1)—Travancore Income-tax Act, section.32°(1) 


In section 24 (1) of the Indian Income-tax Act, the words used are “‘a loss of 
profits or gains”. The mere fact that the word ‘income’ is not used does not justify 
the construction that the intention of the Legislature was to restrict the set-off of 
the profits and losses arising in Indian States only to business or to modify the mode 
of compensation under section 10 of the Indian Act. That the use of these words 
does not circumcribe the proviso to business alone is shown’'by the .difference in the 
language of the proviso to sub-section (2) of section 24 of the Indian Income- 
tax Act. The proviso shows that where the Legislature wanted to restrict the losses 
and profits or gains to business alone they specifically said so. 


Rajagopala Shastri, for Appellants. 


G.B. Pai and A. V.V. Shastri, for Respondent in C.A. Nos. 359 & 260 
respectively. 


Ld 
G.R. ` —— ` Appeals dismissed. 
[Supreme Court.] 
B. P. Sinha, F.L. Kapur and - Seth Theomal v. C.I.T., West Bengal. 
M. Hidayatullah, FF. ' C.A. Nos. 384 and 385 of 1957. 


and March, 1959. 


Income-tax Act (XI of 1922), section 5—Income-tax Authority—Sections 30, 33, 64 
(3), proviso III and 66 (2). 

The question arises whether the objection as to the place of the assessment, that 
is, by the Income-tax Officer of Calcutta, could be challenged in an appeal to the 
Assistant Appellate Commissicner and then before the Appellate Tribunal. In our 
opinion it could not be. The scheme of the Act shows that no appeal in regard to the 
objection, io the place of assessment is contemplated under the Act. Therfore no 
question of law could be referred nor the High Court make such order under section 
66 (2). f 


+ N. C. Ghatterji, for Appellant. 
Rajagopala Shastri, for Respondent. . ; 
GR a = Appeal dismissed. 
[Supreme Covurr.] 
S. R. Das, C.F., B. P. Sinha, N. H. Bhagwati, Prem Nath Kaul v. State of J. & K. 
K. Subba Rao and K. N. Wanchoo, FF. G.A. No. 152 of 1955. 
2nd March, 1959. oe 
Jammu and Kashmir Big Landed Estate Abolition Act (XVII of Smt. 2007)—Vires of 
—Section 26—Articles 31, 245, 255, 256, 246 as amended by 370 and 385 of the Consti- 
tution of India. , , i 
It is clear the validity of the Jammu and Kashmir Big Landed Estate Abolition 
Act, 2007, cannot be challenged on the ground that the Act did not provide 
for compensation. For one thing, section 26 of the Act did contemplate the payment 
of compensation. Besides iri the law of the State as it then stood there was no limi- 
_ tation on the powers of the Ruler such as those prescribed under Article 31 of the 
Constitution and Article 31 had not then been applied to the State. 


N. C. Chatterjee, for Appellant. 
H. N. Sanyal, Additional Solicitor-General of India, for Respondent. - 


GR. - ; Ss Appeal: dismissed. 
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“u ate te yale 


Sirni Court.] : 
S. R. Das, C.J., N. H. Bhagwati, B. P. Sinha, Kochunni v. State of Madras. 


K, Subba Rao and.K. N. Wanchoo, JF. ` . Petitions Nos. 443 of 1955 and 40 
‘ 4th’ March, 1959. and'41 of 1956. 


Constitution of „India (1950), Articles 32 and. 226-—Respective scope—Existence of 
other legal remedyp—Effect. 

Overruling the preliminary objection held: “there can be no question ‘that the, 
existence of an adequate legal remedy is a thing to be taken into consideration in the 
matter of granting writs. The powers given to this Court under Article 32 are 
much wider, Even if the existence of other legal remedy be,taken into’ considera- 
tion by the High Courts in deciding whether it should issue any prerogative writs on 
an application under Article 226, this Court cannot, on a similar ground, decline to 
entertain a petition under Article 32 for the right to move this Court by appropriate 
proceedings, for the enforcement of the rights conferred by the Constitution is itself 
a guaranteed right. The mere existence of,an’ adequate alternative legal remedy 
cannot per se be a good and sufficient ground for throwing out a petition under 
Article 32 ifthe existence of a fundamental right and a breach, actual and threatened 
of such right, is alleged and established on the petition.” . 

`M. C. Setalvad, Attorney-General of India and M. K. Nambiar, for Petitioners. 

T. M. Sen, for Respondent No. 1. 

K: V. Suryanarayana Iyer, Advocate-General, for Respondent Kerala State. 


M. Purshotamdas Tricumdas, for Respondent No. 12. in Pues Non 40, 


43. . 
Krishna Pillai and K. R. Krishnaswami, for Intervener No. i A TE 
A. V. Viswanatha Shastri, for Intervener No. 2. f S 
. Sardar Bahadur, for Intervener No. 3.. 7 rene. , 

GR. - ks ee _ Preliminary objection, overruled. 


[Supreme Court.] as . oe 
S. R. Das, C.F., S. K: Das, P. B. E E A Mahadeo, etc. v.’ State of 
K. N. Wanchoo and M. Hidayatullah, FF. Bombay and Madhya, Pradesh. 
` oth March, 1959. Petitions Nos. 26 and 27 of 1954; 


21 and 437 of 1955: 256 of 1956: 
12, 16, 17 and 73 of 1957. 


. ` Madhya Pradesh Abolition of Proprietary Rights, (Estates, Mahals and Alienated Lands) 
Act, 1950, sections 3, 4—Rights for pluckag tendu leaves, etc. 1953, S.C.F. 96 : 1953 
S.G.R. 476, overruled. 


There is, but little doubt that in so ees as the M. P. Abolition of Proprietary 
Rights Act is concerned, it does contemplate cesser of all proprietary rights in land, 
grass land, scrub jungle, ` forest and- trees, whether owned by the proprietor or 
through him by some other person. If the forest, and trees belonged to the 
proprietors as items in their proprietory rights, it is quite.clear that these items of 
proprietary rights have been transferred to the petitioners. Being a proprietary i 
right, it vests in the State under sections 3 and 4 ofthe Act. The. decision’ in 
Chotabhai’s case (1953 S.C.R.. 476 : 1953 §.C.J. 96), treated these rights as bare 
licenses, and it was apparently given per in ‘curiam and cannot therefore be followed. 

“ Tt has already been ruled in Shantabai’s case (1958 S.C.J. 1078) thatif the right 
be claimed on foot of an unregistered agreement, it cannot be entertained.” À 

The ‘interest of the grantees was not property , and therefore ‘they, could either 
be licencees or have a contractual right. . But in either of the two latter cases the 
petitioners could not have a fundamental right of property and therefore there could 
be no question of the violation of the fundamental right to support a petition under 
Article $2 of the Constitution. “This aspect of the matter was not brought to ‘the 
notice of the Court and the resulting omission to advert to it has ser iously impaired, 
if not completely’ nullified the’ effect and weight of the’ decision i in’ ‘Ghotabhar’ ‘5 case 
as a precedent.” = : :. 

M. S. K. Shastri, for Petitioners i in 26 and 27 of 1954. i 

M=NR G 
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V. N. Swami, for Petitioners in 21 and 435 of 1955. 
L. K. Jha, for Petitioner in 12 of 1957. 
N. S. Bindra, for Petitioners in 16 and 17g0f 1957. 
H. N. Sanyal, Additional Solicitor-General of India for Respondent State of 
Bombay. 


M. Adhikary, Advocate-General for Respondent, State of M.P. 


G.R. — . All petitions dismissed. 
[Supreme Court.] 

B. P. Sinha, F. L. Kapur and McGregor & Balfour Ltd. v. G. I. T. 

M. Hidayatullah, FF. G.A. No. 265 of 1956. 


16th March, 1959. 

Income-tax Act (XI of 1922)—Foreign company with an office in India.—* Income ” 

Any amount received in England as repayment of excess profits tax must be 
deemed “income” for the purposes of the Indian Income-tax Act and for the assess- 
ment it must be treated as income of the previous year. 

S. Mitra, for Appellant. 

C. K. Daphtary, Solicitor-General of India for Respondent. 

G.R. — e Appeal dismissed, 
[Supreme Court.] 


S. J. Imam, A. K. Sarkar and Addl, Collector, Banaras v. Maharaj 
K, Subba Rao, F]. Kishore Khanna. 
16th March, 1959. G.A. No. 298 of 1955. 


- U. P. Encumbered Estates Act (XXV of 1924)—Decree passed i in U.P.—Execution 
in Bihar— Jurisdiction, 
Under the Civil Procedure Code a decree passed in U.P. is executable in Bihar 
and the Bihar Courts have the jurisdiction to execute it. 
Iqbal Ahmed, for Appellant. 
M. G. Setalvad, Attorney-General of India for Respondent. 


- GR. —_—- Appeal allowed. 
Ramachandra Iyer, F. Collector of Tiruchirapalli v, 
4th December, 1958. , Krishnaswami Ayyar. 


S.A. No. 851 of 1956. 

Riparian rights—Right of owner of land adjoining a river to take water from the river 

for irrigating his land—Scope and extent of—Natural and artificial streams—If makes any 
difference—Madras Irrigation Cess Act (VII of 1865), section 1. 


Apart from questions of specific grants and ownership of beds of rivers ‘there 
are certain rights recognised under the law in the owners of lands on the banks of 
rivers to the waters of the river... This right, known as the riparian right, is a natural 
right inherent in the owner of the property due to its proximity to the river and has 
nothing to do with the ownership or vesting of the bed of the river. The right to 
enjoy the water abutting on a man’s property is a natural right and does not depend 
on any grant.- Being thus a natural right it can apply only ‘to cases of a natural 
stream. In cases of artificial streams, however, such a right is not inherent in the 
owner of the land but-is regulated by ‘contract, grant or prescription. | But even in 
such cases what was originally an artificial stream may, in certain circumstances 
of usage, clothe the owner of the land on its bank with all the rights of a riparian 
owner as if it had been a natural stream. 


The Uyakondan Channel in Tiruchirapalli District, though an artificial one, 
is of such great antiquity and when it is established that the owners of land adjoining 
that river have been using its waters from time immomorial they will have all the 
rights of riparian owners to its ‘waters. 

The Government Pleader (B. V. Viswanatha Ayyar), for Appellant, 

Ye Tyagarajan and M. A. Rajagopalan, for Respondents. 


pa 





, 


`, Appeal dismissed, 


* 
t 
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Rajamannar, C.7. and Ganapatia Pillai, F. > Kuriakose v. Kuriakose. 
11th December, 1958. C.M.P. No. 7328 of 1958 
° in O.S.A. No. 66 of 1958. 


Divorce Act (IV of 1869), section 7—Scope of—Divorce proceedings—Wife if should 
be granted moneys to defray the expenses of defending an appeal by husband against a decree 
Jor divorce. 

There is.no provision as such in the Divorce Act or in any of the rules framed 
thereunder conferring a right on the wife, who is a party to the proceedings under 
the Act, to obtain any advance funds to prosecute any suit or other proceedings, 
though section 7 of the Act generally provides that the practice in England should be 
followed in cases where there is no specific provision in the Act. But it is not the 
law or practice, even in the English courts that a wife is entitled to be granted in 
advance moneys to defray the expenses of contesting an appeal filed either by her- 
self or by her husband against a decree for divorce. It makes no difference whether 
the appeal relates to a decree nisi for dissolution of marriage or a decree for judicial 
separation. 

(1949) 1 M.L.J. 550, followed. 

Rydon on “Divorce”, VI Edn., page 514, referred. 

The rule as tp payment of expenses of a matrimonial suit does not apply to an 
appeal against the decree in such a suit. A wife is not entitled as of right to obtain 
an order for payment of moneys in advance to defray her expenses for the conduct 
of the appeal. 


T. Ramaprasada Rao, for Petitioner. A 
- S. Govind Swaminathan and S. S. Sivaprakasa, for Respondent. 


R.M.. — Appeal dismissed, 
Ramachandra Ayyar, F. Narayanan Chettiar v. Umayal Achi. 
24th December, 1958. Appeal No. 407 of 1955. 


Partnership Act (IX of 1932), section 42—Effect of death of a partner on the partner- 
e ship—Contract to the contrary—Applicability to two-member partnerships. 

The general rule that the death of a partner would dissolve the partnership 
could apply only in the absence of a contract to the contrary between the partners. 
If the intention of the partners was that the death of one of them was not to result 
in the dissolution of the firm such an agreement could be given effect to. But the 
application of this rule will be difficult in the case of a firm composed only of two 
partners, in which case the partnership will come to an end with the death of one 
partner as there could be no partnership existing with only one person. 

I.L.R. 1946 All. 109, differed. 

A.LR. 1952 All. 506, followed. 

G. R. Fagadisan, A. R. Ramanathan and V. Ratnam, for Appellant. 

T. Venkatadri and T. G. Ramaswami Ayyangar, for Respondent. 


R.M. —— Appeal dismissed. 
Subramanyam, F. Mahalinga Nadar v. Commissioner, H. R. and C, E. 
6ih January, 1959- C.R.P. No. 897 of 1958. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 39 
(4)—Scope and applicability—Application to set aside an order appointing non-hereditary 
trustees— Time: limit-—How calculated. 

An application under section 39 (4) of the Madras Hindu Religious and Chari- 
table Endowments Act, 1951, to set aside an order appointing non-hereditary trustees 
for a religious institution, could lie only in cases of appointments made avowedly 
under section 39 (2) of the Act. That provision has no application to cases where 
an appointment of non-hereditary trustee is made in purported exercise of the 
Committee’s powers under section 39 (1) or under that section,read with section 41 
(1) of the Act. 


Qua@re.—Whether the expression “within thirty days from the receipt ef the 


order” in section 39 (4) of the Act should be construed as equivalent to “knowledge 
of the order.” f 


£ 
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V. N. Wenkatavaradachari, V. Viraraghavachari and S. Henry Victor, for Petitioner... ` 
- The Government Pleader (B. V. cits Ayyar) and. T.-M. .Chinniah Pillai, 
for Respondent. 


RM... f Sp eee ecard dismissed. 
ape [Furt Bencu.]. ` Pg Te RRS aa 
Rajamannar, C.J., Ramachandra Der ma : : Join v. Vaa Pai. 
biu. and Ganapatia Pillai, JIJE Eeri i i l » R.C. No. 7 of 1958. 


uu  ggrd January; 1959: i 

` ‘Legal Practitioners Act (XVII r PET conduct—Appilicatin Sor 
page of-a case from one Gourt'to another—Allegations of misconduct on the‘ part of a 
Judicial Officer made by client in his affidavit with full knowledge-of their nature—Duty of 
Counsel to satisfy himself whether there were me facie grounds Jor such allegations—Nature 
and extent of duty. i 

An applicatjon for transfer of a, case from one Court to another, is made ‘by a 
party very often on the ground that the applicant ‘is under an apprehension 
that he may not obtain a fair hearing of his case before a particular judicial officer 
and an affidavit filed in support of such an application is bound .to cast some 
aspersions, directly or indirectly, against ‘the presiding officer.’ More often ; than 
not the allegations made are not: substantiated or proved. A 

; Itis true thata legal practitioner is a responsible officer of Court. anda aaa 
of a noble profession and he would be guilty of grave professional misconduct if he 
allows certain allegations to be made in the affidavit of his client, knowing them 
to be false. He is also under a duty to verify if there were reasonable grounds 
to support the allegations made by his client. But it does not mean ‘that it.is in- 
cumbent upon him to come to a decision whether any offending allegation is or is 
not true. When the person making ‘the allegation is a responsible person, _knowing 
his rights and responsibilities, his Counsel would be perfectly justified im acting 
upon his instructions and under ‘the belief that his client would not be guilty of 
deliberate falsehood. It will be an impossible state of affairs for an- advocate if he 
runs the.risk of being ‘held guilty of professional misconduct if allegatons of mis- 
conduct on ‘the part of a judicial officer made in'an affidavit Hee by his plient for 
transfer, are found to be baseless. 

Per Curiam’: But it is better for 'an advocate in such cases ‘to advise his client 
to use such a language which would convey his belief or suspicion | ‘or Sponcnconons 
rather than to make positive assertions like ‘I state’ or‘ I know’. 

The Advocate-General (V. K. Tiruvenkatachari), for the State. - 


T. Ramaprasada Rao and K. Radhakrishnan, for Petitioner. . © ~» 
S. Govind Swaminathan and M. R. Prabhu, for Respöhdent. . 


t A 
— Case Hismissed. 





RM. A 
Balakrishna Ayyar, 7. Abdul Rasheed v. State Tampo Appellate ’ Tribunal., 
„3rd February, 1959. | - W.P. No. 57 of 1959. 


Motor Vehicles Act (I V of TOE A ider, Rule 147 (1)—Appeal to be filed within 


30 days—Appeal sent by post within 30 days reaching the Tribunal beyond .30 days—If out 
of time. 
` Rule 147 (i) of ‘the Rules framed under the Motor Vehicles Act prescribes a 
period of 30 days from the date of the receipt of ‘the order within which an appéal 
could be preferred to the State Transport Appellate Tribunal. 


Where a party, ‘appellant, sent the Memorandum of Appeal by. registered 


post on the goth day and the same reached the Tribunal the next day, viz., one- 


day after the prescribed period of time the appeal should be deemed to be filed out 
of time. “The post office in such 4 case cannot be considered as the agent of the 
Appellate Tribunal ‘for receipt of the appeal petition. se 

K. S. Ramamurthi and A. R. Ramanathan, for Petitioner. 

Respondent not represented, l Sy By i a 

R.M. . —— , Petition, dismissed. 
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Ramaswami and Subramanyam, FF. Velayudham v. 
Stk December, 1958. Special Tahsildar, L.A., Madurai. 
A.No. 198 of 1955. 
Land Acquisition Act (I of 1894)—*Valuation of immoveable property for purposes of 
compensation—Principles. : 
Valuation of immoveable property is not an exact science and there-is always 
room for inferences and opinions, more or/less conjectural and difficult of exact rea- 
soning. But judicial decisions have recognised certain methods of valuation, taking 
into consideration factors such as the price paid for the property within a reasonable 
time before the acquisition, the rents and profits received shortly before 
acquisition, prices of similar property in the vicinity, opinion of experts and so on. 
But the evidence of mere offers to buy, though admissible, is not of much weight 
in determining the market value. Agreeing to buy, ifreal and bona fide, may stand 
on a slightly different level. Evidence relating to post-notification period, though 
not to be ignored altogether, will always be received with caution just as transactions 
long prior to the notification are not given great weight. 
P. S. Srisailam, V. Ratnam and V. S. Ramakrishnan, for Appellant. 
The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 


R.M. aie Appeal dismissed. 
Rajamannar, C.F., and - 

Ganapatia Pillai, F. Adakalathammal v. Chinnayyan. 

15th January, 1959. S.A. No. 171 of 1955. 


Madras Estates Land (Abolition and Conversion into '(Ryotwari) Act (XXVI of 1948), 
section 56 (1)—Bar of jurisdiction of Courts under—Scope of—Effect of repeal of the section 
by amending Act XXXIV of 1958. 

Having regard to the material provisions of the Madras Estates Land (Aboli- 
tion and Conversion into Ryotwari) Act, 1948, section 56 (1) (e) of the Act could 
refer only to a dispute as to rights under the Act, z.e., the right to obtain a ryotwari 
patta. There is nothing in any of the provisions of the Act which prevents a civil 
Court from entertaining a suit for possession by a person who had been in possession 
and who had been dispossessed. Sub-clause (¢) of sub-section (1) of section 56 
should be read along with the other provisions of the Act and the rights and privi- 
leges which can be recognised and conferred by or under the Act. So understood 
there could be no conflict between the jurisdiction of civil Courts and that of Settle- 
ment Officers under the Act. The exclusion of the jurisdiction of civil Courts can- 
not by implication be held to be more than what is necessary for working out the 
rights created by the Act. 

(1959) 1 M.LJ. 195, approved. 

[Obiter—The repeal of section 56 of the Act by the Amending Act XXXIV 
of 1958 puts an end to the controversy regarding jurisdiction of civil Courts and 
even suits originally instituted in civil Courts and transferred to the settlement 
officer or plaints returned for being presented to the settlement officer-would have 
to be sent back to the respective civil Courts. i i 

T. S. Kuppuswami Aiyar, for Applellant. 

S. Viswanathan and B. R. Dolia, for Respondent. 


R.M. —— Appeal allowed. 
Subramanyam, F. Johnson v. Rasayammal. 
2grd January, 1959. G.R.P. No. 1326 of 1957. 


Provincial Insolvency. Act (V of 1920), section 5 (1) and 14, and Code of Civil Procedure 
(V of 1908), Order 9, rule 8—Combined effect of—Petition for adjudication—If could be 
dismissed for default. ci : 

Section 5 (1) of the Provincial Insolvency Act expressly provides that in regard 
to the proceedings under the Act the Courts shall follow the same procedure as under 
the Civil Procedure Code, subject to the provisions of the Act. Order 9, rule 8, of 
the Code of Civil Procedure, will apply to proceedings under the Provincial Insol- 
vency art bea the Court could pass an order dismissing a petition for default of 

—NRC ; St 
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appearance of the petitioner. Section 14 of the Act relates only to matters corres- 
ponding to Order 23 of the Code of Civil Procedure and does not apply to cases 
of default of appearance. 


T. R. Ramachandran, for Petitioner. ° s 
Respondent not represented. 
R.M. —— Petition allowed. 
` Subramanyam, F. . Krishna Iyer v. Karur Vaisya Bank. 
27th January, 1959. C.R. P. No. 107 of 1957. 


Madras Buildings (Lease and Rent Control) Aci (XXV of 1949), section 7 (3) (a) (tit) 
—‘ For purpose of business which he is carrying on’—Preparations for business—When 
amounts to carrying on business. — : 

It may be that a person who has obtained the necessary licence or purchased 
the requisite machinery might be said in certain circumstances to be carrying on 
business within the meaning of section 7 (3) (a) (dt) of the Rent Control Act so as 
to enable him to apply under that provision for eviction of a tenant. But merely 
because a person had done business in the past and intends to-do similar business 
in future, he cannot be said to be ‘ carrying on a business ’ within the meaning of 
the section. 

Case law reviewed. . 

P.S. Srisailam, V. Rainam and V.S. Ramakrishnan, for Petitioner. 

R. Desikdn, for Respondent. 


R.M. ——— Petition dismissed. 
Rajagopalan and Balakrishna Ayyar, JF. Rayalaseema Corporation v. D.G.T.O. 
and February, 1959. W.P. No. 91 of 1957. 


Constitution of India (1950), Article 265—Scope and effect of—Power-to impose or 
collect tax. 

Article 265 of the Constitution of India provides that no tax shall be levied 
or collected except by authority of law. The words ‘levy’ and ‘ collection’ are 
used in the Article in a comprehensive manner and they are intended to include 
and cover the ‘entire process of taxation commencing from the taxing statute to the , 
taking of the money from the citizen. The Article enjoins that every stage in this 
entire process must be authorised by law. 

The mere fact that an assessment has been made and the aggrieved party has 
not pursued his remedies under the taxing statute does not by itself make the assess- 
ment lawful or legal if the assessment itself is made in pursuance of an ultra vires 
provision or is made without any jurisdiction. There is no question of such assess- 
ments becoming final under the taxing statute. A mistake in the exercise of the 
power-has to be rectified by resort to the normal remedies of appeal, revision, etc. 
But where there is a total want of jurisdiction, a mere attempt to usurp jurisdiction 
can be restrained. 

M. WNatesan, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for Respondent. 





R.M. Rule absolute. 
Rajagopalan and Balakrishna Iyer, JF. Namasivaya Mudaliar v. State of Madras. 
and February, 1959. W.P. No. 1 of 1958. 


Madras Lignite (Acquisition of Land) Act (XI of 1953)—Validity—Compensation 
for land acquired under—Restriction on the quantum—Validity—Constitution of India, 
Article 31‘ Compensation ’—Scope and meaning of—If altered by the Constitution (Fourth 
Amendment) Act of . 1955. 

The effect of the Madras Lignite (Acquisition of Land) Act; 1953, which pur- 
ports to amend the relevant provisions of the Land Acquisition Act, is that no com- 
pensation shall be provided for improvements made after a specified date unless 
they: are agricultural improvements. These are not principles on the basis of 
which compensation can be computed as required by Article 31 (2) of the Consti- 
tutior~. They are more in the nature of devices to refuse compensation and such 
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provisions in the Act offend against clause (2) of Article 31 of the Constitution 
and is therefore unconstitutional. 


It is no doubt true that the-effect of the amendment made in 1955 to the.Consti- 
tution of India precludes the Courts rom going into the adequacy of the com- 
pensation provided. But that does not mean that the Courts are precluded from 
considering whether what is called compensation is really so and whether what 
are claimed to be principles on the basis of which compensation is to be computed 
are really so within the meaning of Article 31 (2) of the Constitution. 


The word ‘compensation ° means the just equivalent of the property taken. 
‘Though there might be reasonable scope for honest difference of opinion as regards 
valuation of property, in every case of valuation there is a stage beyond which scope 
for difference of opinion ceases. It may be that by the 1955 Amendment of the 
Constitution the Legislature has been given the fullest measure of discretion in 
dealing with and providing for the diverse factors that enter into the computation 
of the value of compensation. The Legislature may, instead of fixing the quantum 
of compensation, itself provide in any Act the principles in accordance with which 
the compensation is to be ascertained. But the principles should be rational rules 
appropriate to the subject-matter and not devices to evade the ascertainment of 
the just compensation. Such principles should also relate reasonably to the time 
of the acquisition and should cover the whole property that is being acquired and 
not merely a portion of it. 


Where a legislation provides, as does the Madras Act XI of 1953, that com- 
pensation after a particular date shall be paid only in respect of certain improve- 
ments done and not others and fixes the quantum of compensation without any 
basis or principle, without taking into account valuable accretions to’ the property, 
and which fixes dates for the purpose of ascertaining the compensation, which are 
not appropriate to the matter it would come perilously close to a fraudulent exercise 


-of power. i 


T. V. Balakrishna Iyer, S. Mohan Kumaramangalam, K. V. Sankaran and N. Vanchi- 
nathan, for Petitioners. : 

The Advocate-General (V. K. Tiruvenkatachari), and the Additional Govern- 
ment Pleader (K. Veeraswami), for Respondents. . 


R.. Order- quashed. 
Ganapatia Pillai, F. Ramanatha Ayyar v. Pappu Reddiar. 
5th February, 1959. A.A.O. No. 32 of 1957. 


Civil Procedure Code (V of 1908), section 144—Restitution under—Decree for money 


-—-Money deposited in Court—Decree varied in appéeal—Restitution proceedings by judgment- 


debtor—If could claim interest on the money deposited. 

The restitution contemplated under section 144, Civil Procedure Code, is the 
restoration to the injured party of what he had lost and not the deprivation of the 
other party of what he had wrongfully gained. Where in pursuance of a decree 
money was deposited into Court as a condition for stay of execution and subse- 
quently the decree was varied it is open to the aggrieved party to claim interest 
on the money deposited, by way of restitution. The fact that the other party did 


.not withdraw the amount deposited into Court because of the judgment-debtor 


insisting on the security, makes no difference to the principle. 

63 M.L.J. 383 ; LL.R. Mad. 1025 followed. 

T. P. .Gopalakrishnan, for Appellant. 

K. S. Desikan and K. Raman, for Respondent. ` ; 

R.M. —_ | Appeal allowed: 

Subramanyam, F. Mohd. Abdul Samad v. Madarasa Rowther. 

6th February, 1959. . S.A.No. 32 of 1957. 

Partnership Act (IX of 1932), section 69 (1) and (2)—Bar of suit under—If applicable 
to cases of dissolved parinership. 

The object of section 6g (1) and (2) of the Partnership Act is to compel'a firm, 
which is a going concern, to get itself registered if it has to institute a suit or make 
claim in Courts of law in the firm name. The expression ‘ firm’ is used in con- 


t 
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tradistinction to the term ‘dissolved firm’. Neither of the sub-sections could 
apply to a suit instituted by a person who claims to have been a partner in a dis- 
solved firm or to a suit instituted by a dissolved firm. 


D. Ramaswami Ayyangar and V. Venkataraman, for Appellant. 
K. Raman, for Respondent. 


RM. ` Lenn . > ` Appeal allowed. 
Balakrishna Ayyar, J. Viswanathan v. R.D.O., Coimbatore. 
10th February, 1959. ; W.P. No. 860 of 1958. 


Madras Buildings Lease and Rent Control Act (XXV of 1949), section 3 and section 
11 (1)—Power of requisition under—If could be exercised in cases where no notice of vacancy 
is given by the landlord—Period of ten days prescribed—How computed—Requisitioning 


_ officer if could requisition q residential building for non-residential purposes, 


Under section 3 of the Madras Buildings Lease and Rent Control Act the autho- 
rised officer has to exercise his option of requisitioning a building within 10 days 
of the receipt of a notice of vacancy. Where the authorised officer purports to act 
upon a letter written by the landlord even where such letter is got in accordance 
with the form prescribed by the rules, treating it as a notice of vacancy received 
by him, it is the date of receipt of that letter that should count for purposes of calcula- 
ting the period of ten days. It is not open to the authorised officer to requisition 
a building after the expiry of ro days merely because the letter written by the land- 
lord may not in form be notice of vacancy or was defective in not furnishing parti- 
culars. - ; : 7 

The failure of a landlord to notify a vacancy may entail a penalty by way of 
fine or imprisonment. But the Accommodation Controller cannot have any juris- 
diction or power to allot a building when no notice of vacancy has been sent to him 
and he has no power to take forcible possession in such cases. Nor has the officer 
power to requisition a residential building for non-residential purposes, having * 
regard to the explicit provisions in section 11 (1) of the Act. 7 

S. Mohan Kumaramangalam, S. Gopalaratnam and N. Natarajan, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for Respondent. 


R.M. C aE f Petition allowed, 
Somasundaram, 7. ; Sambamoorthy, Jn re 
"trth February, 1959. : Crl. Rev. C. No. 1 of 1959. 


(Crl. Rev. P. No. 19 of 1959). 


Madras Civil Services (Disciplinary . Proceedings Tribunal) Rules, 1955—Tribunal under 
—If a Court within the meaning of section 195 of the Code of Criminal Procedure (V of 
1898). ps ; i 

A Tribunal acting under the Madras Civil Services (Disciplinary Proceeding 
Tribunal) Rules, 1955, is not a Court within the meaning of section 195 of the Code 
of Criminal Procedure and no complaint by such a tribunal is necessary for a cri- 
minal Court to take cognizance of the offence of using a forged documeht committed 
by a person in the course or the proceedings before such a tribunal. . 

` G. Gopalaswami and V. Gopinatkan, for Petitioner. 


The Public Prosecutor (P. S. Kailasam), for State. 


RM. . — ` Petition dismissed. 


at 

' Ramaswami, 7. ° pent He gage e Balakrishna v: Křishnaswámi. 

ard February, 1959: : S.A; No: 1155 of 1958. 

“Civil Procédure Code’ rie 1908), sgction g*—Suits of civil nature—What are—Claim 
of an exclusive right to conduct a Festival 1 ina temple-—If could be énforced in a-civil suit. 


The right to perform a festival in’a temple is nothing more than a right to worship 
and a suit by’ a ‘plaintiff to enforce his ‘right to perform’ a particular festival in a 
temple is a suit of civil nature and is enforceable'by.a Civil suit if he is denied that ` 
right. ` But the plaintiff i in such suit cantiot claimi-any ‘exclusive right to perform 
the festival so’as to prevent others from performing the same if he'fails to do so or 
prevent. the trustees from making alterhative arrangements or receiving contri- 
butions from others. , . 
 Gase-law reviewed. = w a eae 

M. WNatesan, for Appellant. 


poi ya 


Respondent not represented, ee E NE, P E 

RM. | -. ee rial -Appeal dismissed. 
Rajamannar; C.F., and Ganapathia Pillai, J. ; Giaa & Co v. Balraj & Co. 

. -4th February, 1959. ; O.S.A. No.. 106 of 1954. 


`‘ Copyright. ‘Act (XII y of 1957), section 1 13—Copyright—In what works it could exist— 
hep am of a deity in human form—If entitled to copyright—Tests of. infringement. 


It is`well established that in order to obtain copyright in literary, dramatic, 

musical or artistic works the subject dealt with need not be original nor the idea, 
expressed 'be something novel. . Whati “is required is the ezpenditire of orate! 
skill or labour in execution. œ - 
.. + Though a pictorial representation. of the Hindu deity, Lord E ET in 
human form is a subject common to every one, still if a.picture drawn by an artist 
is the result of skill and labour and the deity- is represented in a particular posture, 
with ornaments and vahaham, etc., the artist can. claim: copyright in. the product 
of his labour. be ee “4 

i: In order, to. decide whether a ‚particula picture ; is a copy .of another or not it 
should be seen whether a substantial part of the one picture’ finds a place in the 
other. Though it is impossible to lay down any rule which could serve as‘a test 
of what: constitutes a copy or colourable imitation, still the effect produced in the 
minds of people by EP the pictures together might serve as. a, useful guidance. 

T.. Venkatadri and A. K. Pavitran, for Appellant. 

V. Seshadri and K. S. .Ramamurthi, for para 


R.M. ; ——— an Fe Appeal allowed. 


Basheer Ahmed Sayeed, F. hs ` Cunniah Naidu v. Thirunavakkarasu. 
11th February; 1959. ` C.R.P. No. 1404 of 1957. 


Madras Buildings Lease and Rent Conttol Act (XXV of 1949), section 7 (3) (a) (iit) 
—~Ouwner’s' requirement of -his premises for business—Owner originally carrying on business 
in parinership—Partnership dissolved and the business premises handed over to the other partners 
-Rent receipt, however, standing in the name of the retired pariner—If would disentitle him 
from applying for possession of his owi premises.’ 

Where a person carrying on , business in partnership with others retired 
from the partnership and’ the premises where the business was being carried on was 
tnade over to the remaining ‘partners, itis open'to him 'to'apply under'sectiori 7 (3) 
(a) (iii) of the Madras Rent Control Act for possession of his own business premises 
in the occupation of a tenant. The mere fact that the rent receipts for the rented 
building of the previous partnership still continued to remain in the name of the 
outgoing partner will not'disentitle him to apply under the section so long as‘it'is 
established that he is not in possession or entitled to the possession of the non-resi- 
dential building. The fact that he was occupying the previous premises temporarily 
as a licensee does not also i in ies way disentitle him seeking ee | under 
the section. , be. 3 © 

`T. S. Raghavachariar and c. P. Rajagopala Ayyangar, for, Petitioner, $ 

T. Sa lat ates H Apar; for- Respondėnt. via i : 

‘RM ` ed Wey ey ie Petition ‘altoid. 


ar arn a” 
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-Somasundaram, Je Sundappa vanea v. Sundaran Udayar. 
iath February, 1959) . Crl.R.C, No, 993. of 1958. 
(Crl. R. P. No. 951 of 1958.) 
enna. ‘Procedure. Code . w of. 1898), sePtion 147—Local inspection rOet 
i) of —Practice i in cases inspected by one Magistrate and disposed of by a successor. 


: The main purpose of local inspection 1 under. section 147 of the Code of Criminal 
Procedure is to ‘enable, the Magistrate who, hears the ‘case to'be in a Position to 
appreciate, the evidence and to have the doubts cleared to himself. It is no doubt 
true that notes, of such inspection ‘become, part of the record and can be relied upon. 
by, a successor, in office. But a succeeding Magistrate who hears the case,: cannot 
rely solely for his order on the notes of inspection made by his predecessor, in. office. 
He should in addition express his conclusion whether he believes one or other of 
the parties. fo ie IO Ee) T a 

R. Ramamurthi Ayyar, for Petitioner. aged, 

The Public Prosecutor (P. S. Kailasam), for State. 

Ge Gopalaswami and K. Parasaran, for a A” Party respondent,. 


A 4 
v4) 


7 R.M,’ ———— ya - Petition dismissed, 
Rajamannar, C.F; and ` T Channulal a & : Muthiah & Bros. 
Ganapathia Pillai; J. © 8 e o ; O. No. 74 of 1955. 


"TI February, 1959. ` 

-Trade Marks Act: v. ‘of in section 76—Appeat under- Jurisdiaion ¢ High coe 
other than the: High Court at Bombay. ` ; ; 

» Itis'no doubt true that section 76 (1) of the Trade. Marks ‘Act ovis: aan an 
appeal shall lie from any decision of the Registrar under the Act to the High Court 
having jurisdiction. ` As. the Office ‘of the’ Registrar of ‘Trade: Marks - is’ situated 
in ‘Bombay: it is the High Court at Bombay that would have! qutiediction ‘to: enter- 
tain such appeals and.not the other High Courts. . 

1: ALR. 1958 All 823-3 A.LRe:1954 Punj. 270; ALR. 1947 Lah. 171) referréd: 

F.T. Rangdswami Ayyangar and T.E. “Raghavachariar, for Appellant. - 

i V. Thiagarajan, T.S. Krishnamoorthy Aya and the Government: Pleader ` (B: y. vis- 
wandtha Aiyar) for Reapoodenii s 

R.M. ; a 4 E “Orders seeding. 

Balakrishna, Asie Pa E ay eM S "Durai Raj Ñadar v. 
igth February, 1959. ° a bee Aces a "Board of. Revenue, Madras. 
W.P. No. 568 of 1958. 

Madras Cinemas (Regulation ‘Act (IX if fogs) nus: under—Rule- Seid 
under—Procedure to be followed by the Appellate Authority. 

‘Neither the: Madras Cinémas.. (Regulation) Act nor the rules: framéd. uide 
it. lay down the procedure to be adopted by the Board of Revenue in hearing appeals 
before it under the Act.. But it is reasonable to assume that the Board would follow 
a procedure in accordance with its previously established practice relating to appeals. 


_ Appeals. before Board of Revenue differ from regular appeals before the, Courts, 


The Board of Revenue is not bound to hear the appellant.and respondent-in each 
other’s presence as in regular Courts and, the mere fact that the appellant-was orally 
heard and not.the respondent does not in itself vitiate the order of the Board. 

_ M. K. Nambiyar and K. K. Venugopal; for Petitioner. 

The Additional. Government Pleader (K. Veeraswamt) dnd R.. . Rangachari for 
Respondents. 

RM. 


if i A met EE = ~ Petition dismissed. 

Rajamannar, CF, ond ee hs, E 
Ganapathia Pillai, je Bite chan, Cbdeae, ae -Narasimham a Natesa Chettiar. 
. 19th February, 1959. : A.A.O. No. 255 of 1958. 


Representation of the People in (XLII. of 1951), sections 77 and 123—Scope and 
“extent—Failure to maintain account of election expenses—When amounts to corrupt practice. 

On the plain language of sub-sections (1) and (2) of section 77, méré' failure 
on the part of a candidate to maintain and keep a correct account or to ‘enter the 
necessary particulars in the account would not in itself amount to incurring or 
authorising an expenditure and cannot amount to a corrupt practice within the 
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meaning of section.123 (6);0f the Act.’ Tt is only when the total expenditure exceeds 
the prescribed amount that such expenditure will be in contravention of section 
T., .Mere. contravention of sub-sections (1) and (2) of section ..77; willinot in 
itself. amount, to a corrupt practice wider section 123 (6) of the Act,. = \ 
ALR. 1958 Raj. 324 ; ALR. 1958 M.P: 236; A.LR. 1958 All. 663,-referred to. 
. The Advocate-General (V.E. Tirwenkatachar’, aud: ey P. ia for Appellant 
‘Respondent. not represented.. : u 0 cas ; 





vo RM. neh ek ata = ft Ue Appeal allowed. 
Balakrishna Ayyar, Je 8 a .' ©" Employees: of Caltex d. 
eae Hankey, 1959: - Commissioner ‘of Labour, 


L Per es ‘ t W.P: No. : 914 and 915 of 1958. 

Industrial ee Act (XIV of 1947) section 12—Conciliation: proceedings - under— 
What are—Conciliation arrived at before the Ministër in charge: after failure of’ conciliation 
before the“ Labour Officer—If within section 12—Proceedings under—If judicial or? quasi- 
Judicial sitbject to- jurisdiction of: Court under Article 226 of the Constitution. ` 
= ni Section 12’of:the Industrial Disputes Act prescribes the procedure: Sad time 
within: which‘a Conciliation-Officer under the Act could report a settlement arrived 
at in the: course of*conciliation proceedings. Where the ‘Conciliation Officer re- 
ports failure of the parties to atrive at a settlement, but the matter ‘is later- dealt 
with by thé Govegnment or‘the Minister it is not -a Conciliation proceeding: under 
the section and any settlement ‘arrived at ‘at that stage-can only be a settlement 
arrived at otherwise than in-the course of Conciliation Proceedings: Proceedings 
under section’ 12‘tan be ‘conducted: only. by! the Conciliation ‘Officer and ‘not by the 
Government: or! ‘the’ Minister. -'” an ee 

A Conciliation Officer’ ‘acting’ under ‘section 12°6f'the ‘Act cannot’be said to 
be acting in a judicial or quasi-judicial capacity. Though he hears the opposing 
parties and their disputes he is not Competent to decide'them. ` He can only persuade 
the: parties’ to come to'a fair and amicable’ settlement. Hence his orders are ‘not 
subject to be corrected or quashed by the. “High Court under Article’ 226 ‘of the’ Consti- 
e tution. : set i 
S. Mohan’ ‘Kiniardarigalim, KV. ‘Sankation aie S. ‘Ramaswoant for Petitioners: 

' The: ‘Additional Government Pleader (K. Veeraswanti), Messrs. King and Parrtidge 
S Govind ` Swaminathan and: $. S. Sivaprakasa, , for „Respondents. : 


RM} le: me a i Petition dismissed, 
Balakrishna Ayer, J. ie Soe ide " Philipose v. Adäitional Cornmissioner of 
25th Februdry, 1959. 0 UFE TS __ _W.C.; Madras. 


W.P. No. 40) of 1959. 

' Madras Shops and Establishments Act (XXXVI of 1947), section 4( 1) —Classification 
of workers undér—Exclusion, of touring employees—If bad as discriminatory. 

“Having ‘regard to the, object and the general scheme of the Madras Shops'and 
Establishments Act,’ 1947; it is quite proper and reasonable to make a distinction 
between employees whose duties involve touring or travelling and. employées whose 
duties do not involve any such ‘travelling, as, aclear line of demarcation exists between 
the two. 7) | 
RAs es Balakrishriati, S S. Jayaraman, and K? & Katinabiran, for Petitioner. 

Respondent’ not represented. ; 


we 


.M.’ a — = ae ; ` | | Petition dismissed, 
` Somasundaram, KAN RSG ahaha Pa ei “ed” pom ath ‘Govinda Naidu, In Te. 
26th February, 1959s... . U Sappe tae Crl.R.G.:No. 530 of 1958 


(Gri. R.P No. 505 of 1958.) 
Penal Code (XLV of i860),, sections 160 ‘and ae es of offences—Offences under 
—If convertible, © `- 

... The, ingredients of an, offence, under section 160, Penal Code are “totally 
different from the. ingredients of,an offence under section 290, Penal Code and. it 
is doubtful whether a person who is charged under enon pa; Penal Code can 
ever be convicted under section. 290. | 5 oy ees a ely 

R. Sundaravaradan, for Petitioner. E ee ° 
The Pupli Prosecutor (P. S. Kailasam),, for, State., Pisin «x k 


R.M. PETTERS, Conviction Set ‘aside. 
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Balakrishna Ayyar, F. T Cambodia Mills v. Industrial Tiibuinal, 
grd March 1959 . a WEN P ir 
ne 2 jt we ted = i ; i i P. 0. of-I 8. 
_ Industrial Disputes Act (XIV of 1947)—Jurisdiction of ‘Tribunal: un er in ga) We 
relating to discipline. _ : eR iach Hamner ea coh eas 
-+ The responsibility for the conduct of-a business.and for maintaining discipline 
therein rests squarely on the management concerned and ore management may be 
slack and indulgent while another may be strict, An Industrial Tribunalis not a 
Court of Appeal in disciplinary matters and except in certain cases it’, cannot 
interfere in such matters. See 
(1958) S.C.J. 255 : (1958), M.L.J. (Crl.) 208 : (1958) 1 Lab.L.J. 21 7. referred 
M. R. Narayanaswami, for Petitioner. ) (1958) j J pore ore 


B. Lakshminarayana Reddy, for Respondent. , opie dates, eda 
R.M. A a —— e o o _ Örderiqeashed. 
Rajamannar, G.J., an . Rama Vilas Service Kumbakoriath 
Ganapathia Pillai, f. >. Raman and Raman Ltd. 
6th March, 1959. W.A. Nos. 55 and:1o1r of 1958. 


Motor Vehicles Act. IV of 1939), section 47 (1)—Sco e of —Grant o 7 — 
If amounts to a monopoly—Considerations pits A AEA LE am 
-The scheme of the grant of permits under the Motor. Vehicjes Act involves a 
monopoly to a certain extent, namely that on a particular route only :the person 
who has obtained a permit can operate and others cannot, But this is not a' mono- 
poly in the strict sense as it is always open to the transport authorities to grant 
another permit to another operator for the same route and the previous permit- 
holder cannot complain of any legal injury to his rights., 60) 0 C7 
Though section 47 (1) of the Act specifies the several factors that might be 
taken into consideration by the transport authorities in granting permits ‘it does not 
exclude the consideration of other matters which are germane to the question. to 
be decided, namely, who among the several applicants is best fitted to be granted 
a permit. It is open to the authorities to choose one of the applicants in preference 
to the other or others on the ground that the other who is already. holding several 
permits on the route is likely to abuse his monopoly. Such. considerations .are not 
irrelevant in deciding the question as to who’ should: be.granted a permit., Such 
considerations are not hit by Articles 1g (1). (g) and 19 (3) of the Constitution, 
G. R. Fagadisan and K. K. Venugopal, for Appellant. _- S ak, 
S. Mohan Kumaramangalam and the Additional Government Pleader (K, Veera- 
senattl) for Respondents. BOs Ny ie 


M _ rane  ,, Appeals dismissed 
Ramachandra Ayyar, J. PEJ Thamthaseen Madrasa v. 
ath March, 1959. Melapalayam Municipality. 


, is ee ~ W.P. Nos. 151 to 153 of: ; 

Madras District Municipalities Act (V of 1920), ET Proper tas ie 
pect of markets —Basis of lexy—Gross income from the market—If could be the basis. >. 

Having regard to the nature of the fees that are generally collected in a market, 
it cannot be said that all of them constitute income from the- property as such. 
Hence thé levy of property tax by a Municipality in respect of a market on the basis 
of the gross income is not correct as that Income would include not only the rent 
for the use of the property but also other payments made or fees received by the 
owner of the market. Fees levied in a market which are not in ‘the nature of rent 
but ‘which could by virtue of section 260(2) of the District Municipalities Act and 
the notifications issued thereunder be levied and collected by the owner, could not 
propery form part of any basis for assessment for purposes of property tax for the 
market. ; : 5 

Where an assessment of tax includes’ an item which could-not pr in- 
cluded, the whole assessment would be invalid, unless the part whieh fe invalid i 
severable from the pee - : ge aS eae 

The Advocate-General (V. K. Tiruvenkatachari), S. t 
and T. Martin, for Speen i ) Aten Remuera an 

K. Veeraswami, for Respondent. — oy Tae each ately ON 

- R.M.. ——— Rule ‘absolute. 


45 

‘(sirpaaise Court.] ae f : 

N. H. Bhagwati, B. P. Sinha and 7. L. FTA JJ. C.I.T. v. Vazir Sultan & Co. 
20th March, 1959. G.A. No. 340 of 1957: 
Income-tax Act (XI of 1922), section foc Compensatlon received: Jor cancellation of 

mananging agency revenue receipt or capital receipi—Meaning of * Income’. 

By Majority (Kapur, 7.; dissenting) : “ The first question to consider would be 
whether the agency agreement in question for cancellation of which the payment 
was received by the assessee was capital asset of the assessee’s business, constituted 
its profit-making apparatus and was in the nature of its fixed capital or was a trading 
asset or circulating capital or ‘stock-in-trade of his business. If it was the former 
the payment received would be undoubtedly a capital receipt ; if, however, the 
same was entered into by the assessee in the ordinary course of business and for the 
purpose of carrying on that business, it would fall into the later category and the 
compensation or payment received for its cancellation would merely be an adjust- 
ment made in the course of business of the rélation between the parties and would 
constitute a trading or a revenue receipt and not a capital receipt”. 

59 I.A. 206: 63 M.L.J.. 124, followed. 

K. N. Rajagopala Shastri, for Appellant. 5 

A, V. V. Shastri, for Respondent. 


GR. ` x —— Appeal dismissed. 
[Supreme CourtT.] -> ; 

P. B. Gajendragadkar, A. K. Sarkar .B. S. Pujari v. 

` and K. Subba Rao, FF. Siaa Maharaj Sansthan. 

26th March, 1959. C.As. Nos. 220 to 223 of 1953. 


Limitation Act (IX of 1908), Articles 120 and 124 and section 23-——Declaration of rights 
and injunction for possession of the hereditary office. 

The cause of action for possession in suits falling. under Article 124 of the Limi- 
tation Act is the wrongful’ dispossession of the plaintiff and the adverse possession 
‘by the defendant of the office in question. Claims for possession of hereditary offices 
which attract the application of this Article are usually made by holders of the said 
offices against persons who claim adverse possession of the said offices ; in other 
words, in suits of this kind, the contest is usually between rival claimants to the here- 
ditary office in question. The dispute in the present appeals is between the worship- 
pers who claim hereditary rights and the trustees of the institution who claim to 
have validly terminated the services of some of the ‘predecessors of the ‘appellants 
and to have made valid appointments to thé said office. It is, therefore, impossible 
to accept the argument that the claim made by the arenes in their respective 
suits attracts the provision of Article 124. 

“The next point which arises for our decision is whether under Article 120 ` 
the suits are barred by limitation. -Under Article 120 time begins to run against 
the plaintiffs when the right to sue accrued to them, and that naturally poses the 
question as to when the right to sue accrued to the appellants . If that be the 


. true position it follows that the present suits which have been filed long after the 


expiration of six years from 1942 are barred by time under Article 120’ 

Whether the wrongful act complained of amounts to’ ouster, the resulting in- 
jury to the right is complete at the date of the ouster and so there would be no scope 
for the applicafion of section 23 in such a ease. z 

V. B. Rege and N. Lal, for Appellants. 

a 3 Chatterjee with K.V. Joshi, K. aeii and Ganpat Rai, for Respondents, 


Appeals dismissed, 

as Court.] 
S. J. Imam, A. K. Sarkar and i : Gherula] Parakh v. 
K. Subba Rao, FJ. - Mahadeodas Maiya. 
26th March, 1959. C.A. No..215 of 1955. 


Contract Act (IX of 1872), section 23—Publc policyp—Partnership—Wagering con- 
tracts. 

The moral prohibitions í in Hindu Law Texts against gambling were not only 
legally enforced but were allowed to fall into desuetude. “In practice though 
gambling is controlled in specific matters, it has not been declared illegal and there 

M—NRG 
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is no law declaring wagering illegal. Indeed some of the gambling practices are 
a perennial source of income to the State. In the circumstances it is not possible 
to hold that there is any definite head or pringiple of public policy evolved by Courts 
or laid down by precedents which would directly apply to wagering contracts. 
Even if it is permissible for Courts to evolve a new head of public policy under extra- 
- ordinary circumstances giving rise to incontestable harm to the society, we cannot 
say that wager is one of such instances of exceptional gravity, for it has been re- 
cognised for centuries and have been tolerated by the public and the State alike. 
If-it has any such tendency, it is for the legislature to make a law prohibiting such 
contracts and declaring them illegal and not for this Court to resort to judicial 
legislation. 

The case-law bothin England and in India confines the operation of the doctrine 
to sexual immorality. No case has been brought to our notice where it has been 
applied to any head other than sexual immorality. In the circumstances we can- 
not evolve a new head so as to bring in wagers within its fold. 

The suit partnership was not unlawful within the meaning of section 23 of 
the Indian Contract Act. 

L. K. Jha, for Appellant. 

C. B. Aggarwala, for Respondent. 


G.R. —— e Appeal dismissed. 
SUPREME Court.] 

B. P. Sinha, F. L. Kapur and Howrah Trading Co. t. 

M. Hidayatullah, FF. G.I.T., Calcutta. 

26th. March, 1959. ` G.A No. 65 of 1956. 


_ Income-tax Act (XI of 1922), section 18 (5)—Who is a shareholder—Section 19-A. 

“ No valid reasons exist why ‘shareholder’ as used in section 18 (5) of the Indian 
Income-tax Act should mean a person other than the one denoted by the expression 
in the Indian Companies Act... . In so far as the company is concerned, it does 
not even issue the certificate under section 20 of the Act (certifying that they 
would pay income-tax on the amount of the dividend) in the name of an unregis- 
tered transferee. Section 19-A makes it clear, if any doubt existed, that by the 
term ‘shareholder’ is meant a person whose name and address are entered in the 
register of shareholders maintained by the company. The benefit of rebate under 
section 18 (5) can only go to the person who, bothin law and equity, is to be 
recorded as the owner of the share and between whom and the company exists 
the bond of membership and ownership of a share in the share capital of the 
company ” 

N. G. ` Chatterjee, for Appellant. 

K. N. Rajagopala Shastri, for Respondent. : 

G.R. - ———- Appeal dismissed. 


[SUPREME Court. ] 
S. R. Das, C.J., N. H. Bhagwati, S. K. Das, Sardár Sarup Singh v. 
PD, gilts and K. N. Wanchoo, FF. State of Punjab.. 
1st April, 19 Petition No. 13 of 1959. 


Constitution of Oia (1950), Article 26—Inclusion of Sikh Sarpanchas and Navara: 
dans as members of electorate—If violates Article 26. 

“ Obviously, these are not matters of religion and we say Without meaning 
any offence to anybody that to treat these as matters of religion is tantamount to 
confusing religion with current politics. Unless one proceeds mechanically on mere 
abstract considerations there is no real basis fer the contention that non-Sikhs can 
in any way influence the Board. We do not agree that Sikh Sarpanchas and Naya- 
pradhans are in the service of the Government or that their inclusion as members 
of the electorate violates the right of the Sikhs under Article 26 (4) of the Consti- 
tution. . . We hold that the petitioners have failed to make out a case of vio- 
lation of their fundamental right. Accordingly, the petition fails and is dismissed 
with costs.’ 

Harnam Singh, for Petitioners. 

S? M. Sikri, Ivora Sn al Punjab, for Respadents 

G.R. ——— Petition dismissed. 
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[SUPREME Court] - š ue re i EER Bo 
B. P. Sinha, J. L. Kapur and ~ E; 1. È v. Caleutta Stock ore Association, 
M. Hidayatullah, JF. sw P GA, No. 204 of: 1958; 


a 


ye 26th March, 1959: ate S 

Income-tax Act (XI of nae section 10 (b)—Entrance fee and subscriptions “received 
by, Calcutta Stock, Exchange—If income—‘‘Services”, “remuneration” , “wages” —Interpreted. 

“Entrance fee and subscriptions received by the Calcutta Stock Exchange: from 
its members is clearly chargeable only from such of the members as avail themselves 
of the benefit conferred by the rules ‘of the Association in that behalf. The entrance 
fee is thus a price paid for the services of the Association in making suitable arrange- 
ments for an absentee member to do business on his behalf and in his name by his 
representative or agent. . . . .It cannot but be ascribed ‘to the specific services 

_vendered by the Association in respect of authorized ‘assistants who thus become 
competent to transact business on behalf of their principals. 

“The word “ services is a term of very wide import, but in the context of sec 
tion to of the Act its use excludes its theological or artistic usage. 

The word ‘remuneration’ though it includes ‘ wages’? may mean payment 
which strictly speaking: may not be called wages. It is.a term of much wider import, 
including ‘ recompense ’, ‘reward’, ‘payment’, etc. It therefore appears to us 
that the High Court was ‘not entirely correct in equating ‘remuneration’ with wages.” 

'(1956) 29 I.T.R. 687, reversed: oe ` . 

K. N. Rajagopala Shastri, for Appellant. ; 

` Dr. Radha Binod Pal; for: ‘Resporidénts. ` eee a phi tes 


GR. EE a, ghee es Sees Die tees 

joti CouRT.] a i j 
B: P. Sinha; P. B: Gajendragadkar i Cc. is Tripathi D. s. P. Chandpuria, 
° and K. N. Wanchoo, JF. ° i C.A. No. 343 af 1958: 


gth April, 1959. ; 

. _ Representation of the People Act + (XLIII of- 195 1), sections go (3), 98 9; 99 (x) (5) 
and 114—Scope. > 

“ Though the order of dismissal in form may be under section 90 (3) of the 
Representation of the People Act, it is in substance and in law an order of dismissal 
passed at the conclusion of the trial and must be deemed to be an order under sec- 
tion 98 (a). Section go (3) being a procedural provision, it would not be unreasonable 
to hold that, when the actual order dismissing the petition is passed it would be 
referrable to the provisions of section 98 (a). Similarly section 99 (1) (b) which 
empowers the Tribunal to fix the total amiount of costs payable and to specify ane 
person by and to whom that shall be paid, in terms refers to section 98. : 


‘ “We hold that security had been made by the respondent as required- inde 
section 117 of the Representation of the People Act, and would be'at the disposal 
of the Election Commission -in ‘the- present proveedings.” 

G. C. Mathur, for Appellant. a 
P. Rama:Reddy, for ; oaas 


` 


» GR . c ‘Appeal dismissed: 
[SUPREME Court] os A cee 

S. K. Das, A. K. Sarkar 1 0° ©" l’ Mallappa Girimallappa Betgeri v. 

and K. Subba Rao, FF. . Be EE A Ramangouda ecaro Patil. 

gth April, 1959. G.A. No. 148 of 1953. 


Hindu Law—Manager of a joint family acquiring properties in his own name out of the 
family nucleus—Effect—Supreme Court practice—Concurrent findings of facts. © ` 

“ We then find that the appellant was a manager of a joint family and had 
acquired the “ K”? properties in his.own name for a See suffi- 

`” M-NRG ; 
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ciency of the nucleus is again a question of fact and it is not for us to interfere with 
the findings of the Courts below.on that question; Where there is sufficient nucleus 
a presumption arises that the “K” properties were the properties of the joint family ; 
see Shriniwas Krishnarao Kango v. Narayan Deuji Kango, (1955) 1 S.C.R. 1: 1954 S.C. - 
J. 408 : (1954) 1 M.L.J. 630. Unless that presumption is rebutted it must prevail. 
It is quite clear that the appellant has failed to displace that presumption. The 
only way in which he sought to do so was by proving that the transfer to him was 
by way of a gift. But he has failed. The presumption remains unrebutted. 

It is not the practice of the Supreme Court to set aside findings of fact 
concurrently arrived at by the Courts below. 


W. S. Barlingay, for Appellant. 
Ganpat Rai, for Respondent No. 1. 
Nemo, for other Respondents. 


- GR —— Appeal dismissed. 
{Supreme Courr.] aa ; 

B, P. Sinha, P. B. Gajendragadkar ` Bhagwan Singh v. Rameshwar 
and K. N. Wanchoo, FF. ' , . __ Prasad Sastri. 
14th April, 1959. . C.A. No. 139 of 1959. 


Representation of the People Act (XLII of 1951), section 7 (d)—Executing contracts 
as Mukhiya. . . 


At the end he has signed as mukhiya and has given his address as Tola Gram 
Panchayat. It is very difficult to appreciate the suggestion that the appellant 
personally and in his individual capacity agreed to contribute 50 per cent. of the 
costs of the contemplated work. This clause clearly indicates that the sponsoring 
of the contract was really done by the village panchayat, which agreed through its 
mukhiya to contribute. The appellant, as mukhiya of the village panchayat, acted 
as its agent. The result is that the appeal must be allowed.” i 7 


“ In our opinion the distinction made by the High Court between the two sets 
of contracts is not valid. We do not see any reason to take the view that the des- 
cription given by the appellant about his status while he signed the contract is no 
part of the contract itself.” : 

B. K. P. Sinha, for Appellant. 


G. C. Mathur and R. H. Debhar, for Respondents. 


Z 


G.R. : —— Appeal allowed. 
[SUPREME CourrT.] 

B. P. Sinha, P. B. Gajendragadkar Shibraj Singh v. 

and K. N. Wanchoo, 77. j State of West Bengal. 

14th April, 1959. Cr. Appeal No. 1 of 1959. 


Penal Code (XLV of 1860), sections 302, 304-A and 338—Fury trial. 


“ We think it would be difficult to state as a matter of law, as the High Court 
seems to do, that whenever in a murder c’se tried by a Jury the accused makes a 
plea under section 80 of the Indian Penal Code th presiding Judge must invari- . 
ably refer to sections 3 4-A and 338 of the Indian Penal Code. 


` - Therefore, iri our opinion, the main basis on which the High Court set aside 
the unanimous verdict’ of acquittal by the jury afd ordered retrial, fails.” 


R. L. Anand, for Appellants. 

D. N. Mukarjee, for State. 

E ` Ram Murt i, for Complainant. l ; - 

ee GR. s 0 0? RS © Ree Tice cod “i ` Appeal allowed. 
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[Sureme CourrT.] . À 


B. P. Sinha, F. L. Kapur | : e R. ©. Mitter & Sons v. Commissioner 
and M. Hidayatullah, FF. ` as of Income-tax. 
15th April, 1.959. ‘ G.A. No. 85 of 1957. 


Income-tax Act (XI of 1922), sections 26-A, 25 (5) (a)—Scope. 


“ Unless the, partnership business was carried on in accordance with the terms” 
of an: instrument of partnership which was.operative during the accounting year 
it cannot be registered: under section 26-A of the Income-tax Act in respect of the 
following year”, . 5 ; 


“ Section 25(5) of the Act confers a privilege upon partners who may find it 
more worth their while to be assessed’ upon their own individual income. It is `’ 
therefore important that the department sliould be apprised in time of the true con-. 
stitution of thé partnership. The very object of this provision will be defeated if this 
constitution is not fully placed on record:as soon as possible for the purpose of assess- 
ment.....But in our opinion there is no. warrant for restricting registration under 
section 26-A to those firms which have been created or brought into existence by 
an instrument of partnership. It will cover also those cases which may have been 
created by word of mouth, but have been subsequently clothed in legal form”. 


S. Mittra, for Appellant. 


Pe 


R. Ganpgthy Awar, for Respondent. _ er 


G.R. Ba ee Appeal dismissed. 

[SUPREME Court] er ; . l : ! $ 
§ R. Das, C.F S. K. Das, P..G. Gajendragadkar, `> 7 ~- State of Bihar v. 

K. N. Wanchoo and M. Hidayatultah, #7. ` ,.-__ Bawa Printinanda Ojha. 


16th April, 1959 >, C.As. Nos. 236 of 1954 ; 225, 226, 

l ' E 228, 229, 247, 248 of 1955; 

; S.L.P. No. 84 of 1955. CAs. 

z _- Nos. 230 and 243 of 1955. | 
Bihar Hindu Religious Trusts Act of 1950—If discriminatory— Articles 19 (1 ‘ 
adas- the Constitution. See TE F 1g (1) (f) 


“ It cannot be said ‘hat in the matter of religious trusts in the State of Bihar 
Sikhs, Hindus and Jains are situated alike, or that the needs of the Jains and Hindu,. 
are the same in the matter of administration of their respective r ligious trusts ; 
therefore, according to the well-established principles laid cown by the Supreme 
Court with regard to, legislative classification, it was open tò the Bihar. legislature. 
to exclude Sikhs who might have been in no need of protection and to distinguish.. 
between Hindus.and Jains ”. a Ss ; 


It is difficult to see how any of the provisions of the Act can be said to in- 
terfere with the right guranteed by Article 25 of the Constitution, namely, freedom 
of consicence and the right freely to profess, practise ànd propagate relizion.” 


Mahabir Prasad, ‘Ndvocate-General, Bihar for Appellants in State appeals and 
Respondents in other appeals. ihe f ae 


y 


R. Patrik, for Appellants in ‘C.A. Nos. 225, 226, 228 229 and 248 of 1955 and. 

Kespondents in State appeals. _ ov < j ` D 
P. R. Das for Appellants in C.A. No. 236 of 1954 and respondents in State 

appeals. - s GEE i fe OS ae at te we ee Oe ea Bo oe A ` 


e 


ORo S te e A Appeal No. 236 albait 


z © BO - 


[Supreme CourrT.] 


B. P. Sinha, F. L. Kapur Commissioner of Income-tax v. 
and M. Hidayatullah, FF. Calcutta National Bank Me Liquidation) 
7 C.A. No. 4 of 1956.. 


2oth April, 1959. 
` Yncome-tax Act (XT of 1922), section Eerens Profits Tax Act (X V of 1940)— 


Meaning of word ‘business.’ 
“ In my opinion, the conclusion of the High Court suffers from two funda- 
‘mental errors, namely, first that, the main clause of the definition séction is out of 
the way in determining the present controversy, and second, that it was the proviso 
only which had to be considered in order to answer the question. The term ‘busi- 
ness’ is a word of very wide, though by no means determinate, scope. Though 
ordinarily ‘business’ implies a continuous activity in carrying on a particular fade 
or avocation, it may also include-an activity which may be called quiescent. 
-: “Jt is also clear that the basis for taxation of property under section g of the 
Income-tax Act is different from the basis of taxation under the Excess Profits 
Tax Act, in respect of income from property, and the latter prevails irrespective of 
whether ‘income from property has been the’subject-matter of charge under the 
Income-tax Act. The Act is not concerned with all kinds of income, but only 
with profits, if made, beyond a certain standard laid down under the “Act, from: 
business described in section 5 . It is not therefore correct to'say that it would. 
not come within the ambit of section 10 of. the Income-tax Act, and would also 
not come within the ambit of the Excess Profits Tax Act. ” 
K. N. Rajagopala Sastri, for Appellant. : 


B. Sen, for Respondent. 
G.R. Appeal allowed. 


Balakrishna Ayyar, Ff. -` South “Arcot Electricity Distribution 
5th March, 1959. Co., Ltd. v. ee 

: W.P. Nos. 820 to 847 of 19 

Industrial Disputes Act (XIV of 1947), section 33-C—Scope of —Furisdiction of | Lae 
Court or Industrial Tribunal under to determine the amotnt'due io workman. © .- . 

Before section 33-C (1) of the Industrial Disputes Act can take effect the money 
claimed by a workman must be due, i.e., it must have become payable. And no 
money can be said to be due or payable before the amount of it is ascertained. 
Hence sub-section (2) of the'section refers to a stage anterior to that provided for 
in sub-section (1). The distinction between the two is while sub-section (2) :pro- 
vides for the determination of the amount due, sub-section (1) provides for collec- 
tion of the amount so determined. A Labour Court has jurisdiction to entertain 
a petition by the workmen to determine the quantum of compensation or any other 
amount due to them. All that is excluded from the scope of sub-section (2) are 
benefits which are not capable of being computed in terms of money. 

K. Rajah Ayyar, M. Ranganatha Sastri and S. Bhaskaran, dor Petitioners. 

The Additional Government Pleader (K. Veeraswami), S. Mohan Kumara- 
mangalam, .T. Venkatadri, R. Ramasubbu Ayyar, A. D. Sitaraman, B. R. Dolia and 


R. Gopalan, for Respondents. 
R.M. 


Petition dma 

Ramamoorthy o. Commissioner, 
Tirupattur Municipality. 
Crl. R.C. No. 777 of 1958. 

Crl. R.P. No. 743 of 1958. 

. Madras Dis rict Macias Act (V of 1920), section (i) —Hut—Temporary 


awnings over bunks—If a hut. 
Temporary flat pandals usually put up over bunk shops will not come within 


the definition of hut as defined in section 3(ii) of the District Municipalities Act as 
- they are not pe? constructed principally of wood, mud, leaves or grass or 


thatch. 
Per curiam.—At may be open to a municipality to notify such structures as hut. 


É. V. Sankaran, for Petitioner. 
„The Public Prosecutor. (P. S. Kailasam), for Respondent. 


R.M 


Tea F. 
I 3th aa 1959- 


-s 


Petition allowed. 
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[Supreme Courrt.] l 

S. K. Das, A. K. Sarkar and 9 Ram Gopal v. Anant Prasad, 
K. Subba Rao, FF.. C.A. No. 284 of 1958. 

21st April, 1959. 

z Motor Vehicles Act (IV of 1939), section 64 (a)—Scope of powers of Appellate 
‘Tribunal. : 

The contention of the appellant that section 64 of the Motor Vehicles Act did 
not provide for an appeal by a person. aggrieved by the renewal of a permit unless 
he was one of those mentioned in section 64 (f), which the respondent was not, 
and therefore even if an appeal by the respondent was competent under section 
64 (a), in such an appeal the appellate Tribunal could not set aside the order of the 
renewal by the State Transport Authority is unsustainable. ‘It was said that if 
in such an appeal the order granting a renewal could be set aside, in effect añ appeal 
against an order renewing a permit would become competent though the law did 
not permit this.” ‘‘Such an interpretation has to be rejected. Clause (f) of 
section 64 does not in any way restrict the power of the Appellate Tribunal to 
grant all reliefs in an appeal competent under clause (a) of the section”. 

S. Gopala Reddi v. R. T. A. North Arcot, (1955) 2 M.L.J. 130, approved. 

N. Lal, for Appellant. . 

B. D. Jain, for Respondent. 


G.R. ——. Appeal dismissed. 
[Surreye CouRT.] 
Syed Jafer Imam and ae 3 Andheri Narol Bus Service v. 
J. L. Kapur, FF. i State of Bombay. 
21st April, 1959. Cr. A. No. 46 of 1957. 


Industrial Disputes Act (XIV of 1947), section 31(1) read with section 33—Conviction 

punder—Pendency of conciliation proceedings—Meaning of. 

The question reduces itself to the meaning of the words ‘pendency of any con- 
ciliation proceedings before a conciliation officer.” The Industrial Disputes Act 
provides for-commencement and conclusion of conciliation proceedings under sec- 
tion 20, but the first sub-section of section 20 deals with what are'called utility ser- 
vices and sub-section (2) of that section provides as to when the conciliation pro- 
ceedings conclude’ 

It is true that section 12(6) of the Act contemplates the submission of the re- 
port by the Conciliation Officer within 14 days, but that does not affect the pendency 


of the conciliation proceedings, and if for some reason the Conciliation Officer delays ` 


the submissions of his report, his action may be reprehensible, but that will not affect 
the interpretation to be put on section 20 (2) of the Act. 

H. Hardy, for Appellant. 

H. FJ. Umrlgarh, for Respondent. 


G.R. ; ——— Appeal dismissed. 
[Supreme Court.] l 
B. P. Sinha, P. B. Gajendragadkar Management of Ranipur 
and K. N. Wanchoo, FF. _ Colliery v. Bhuban Singh. 
21st April, 1959. G.A. No. 768 of 1957. 


Industrial Disputes Act (XIV of 1947), section 33—Scope of —Clause 27 of the Standing 
orders. 

“ Standing orders are concerned with employers and employees and not with 
tribunals, Thus when an enquiry is mentioned in clause 27 (of the Standing Orders) 
it can in the context only refer to the enquiry by the employer and not to a pro- 
ceeding under section 33 of Industrial Disputes Act before the tribunal. 1954 
L.A.C. 78 Disapproved. 1956 S.C.R. 916 : 1956 S.C.J. 735, referred to. 

M. C: Setaluad, Attorney-General of India, for Appellant. 


D. D. Chaudhary, for Respondent. 


G.R. 
M-NRC 


Appeal allowed. | 


’ 
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[Supreme Court.] 


Syed Jafer Imam and ° ; Ranjit Singh v.. 
F. L. Kapur, Th. State of Punjab.. 
21st April, 1959. : Cr. Appeal No. 19 of 1957. 


Penal Code (XLV of 1860), sectlon 191—Scope of lability under. 

“ Whenever a man makes a statement in Court on oath he is bound to state 
the truth and if he does not, he makes himself liable under the provisions of section 
191, Penal Code. It is no defence to say that he was not bound to enter the witness 
box. A defendant or even a plaintiff is not bound to go into the witness box but. 
if either of them chooses to do so he cannot, after he has taken the oath to make a 
truthful statement, state anything which is false. Indeed the very sanctity of the. 
oath requires that a person put on oath must state the truth. 

P. S. Saffeer, for Appellant. 

N. S. Bhindra, for Respondent. 


G.R. -_-— Appeal. dismissed. 
[Supreme Covrr.] 

B. P. Sinha, P. B. Gajendragadkar — State of Rajasthan v. 

and K. N. Wanchoo, FF. : e Shivji Lal. 

` 22nd April, 1959. Cr. A. No. 3 of 1957. 


Prevention of Corruption Act (II of 1947) sections 5 (2) and 4 (1), and Penal Code 
(XLV of 1860), section 161—Scope. 

** Mere receiving of money by a public servant, even if it be by corrupt means, 
is not sufficient to make out an offence under section 3(2) read with*section 5(1) 
(d) of the Prevention of Corruption Act”. 

“ It has been urged on behalf of the State that presumption under section 4(1) 
of the Prevention of Corruption Act arises in this case. But when there is no in- 
dication whatever that any public servant was to be approached or influenced by 
the accused there can, in our opinion, be no question of making a presumption e 
that the payment was as a motive or reward for rendering service with any public 
servant. 

1956 S.C.R. 682: 1956 S.C.J. 730, referred to. 

R. Ganpati Aiyar, for Appellant. 

B. D. Sharma, for Respondent. 


G.R. — ` Appeal dismissed. 
[Supreme Court.] ; 
Syed Jafer Imam and F. L. Kapur, FJ. R Sulek Chand v. 


~ The State of U.P. 
Cr.A. Nos. 121 and 122 of 1957. 


Essential Supplies (Temporary Powers) Act (XXIV 1946), section 7 read with 
secctlon 9 of the U. P. Cement Control Order of 1953. 

“ There is no evidence about fixation of the price by the State Government. 
Nor do we find any evidence that any control price of cement was ever fixed by 
the State Government. There must be legal proof of what the control price was 

In the absence of such proof, the appeal is allowed and the conviction is set 
aside”. 2 
S. P. Sinha, for Appellant. 
G. C. Mathur, for Respondents. 


22nd April, 1959. 


G.R. eel Appeal allowed. 
[Supreme Court.] 
B. P. Sinha, F. L. Kapur ; Ram Dial v. Sant Lal. 
and M. Hidayatullah, Ff. C.A. No. 102 of 1959. 


23rd April, 1959. 
Representation of People Act (XLIII of 1951), section 123 (2)—Jnfluence of religious 


Leader in election. : 
“ There cannot be the least doubt that a religious leader has the right freely 


to express his opinion on the comparitive merits of the contesting candidates and 
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to canvass for such of them as he considers worthy of the confidence of the electors. 
In other words, the religious leader has a right to exercise his influence in favour 
of any particular candidate by voting for him and by canvassing votes of others 
for him. He has a right to express his opinion on the individual merits of the can- 
didates, Such a course of conduct on his part will only be a use of his great in- 
fluence amongst a particular section of the voters in the Constituency but it will 
amount to an abuse of ‘his great influence if the words he uses ina document, 
or utters in his speeches, leave no choice to the persons addressed by him in the 
exercise of their electoral rights. If the religious head had said that he preferred 
the appellant to the other candidate, because, in his opinion, he was more worthy 
of the confidence of the electors for certain reasons good, bad or indifferent, and 
addressed the words to that effect to persons who are amenable to his influence he 
would be within his rights and his influence, however great, could not be said to 
have been misused. - But in the instant case, as it appears, according to the finding 
of the High Court, in agreement with the Tribunal that the religioussleader practi- 
cally left no free choice to the Namdhari electors not only by issuing the Hukam 
or Farman in writing but also by his speeches to the effect that they must vote 
for the appellant, implying that disobedience of his mandate would carry 
divine displeasure or spiritual censure, the case is clearly brought within the 
purview of the segond paragraph of the proviso to section 123(2) of the Representa- 
tion of the People Act.” 
A. V. Viswanatha Shastri, for Appellant. 
M. S. Setaluad, Attorney-General of India, for Rone No. 1. 


R. H. Debhar, for Respondent No. 2. 


GR. 5 —— Appeal dismissed. 
[Supreme Courr.] i 

B. P. Sinha, P. B. Gajendragadkar Patna Electric Supply Co. Ltd. v, 

and K. N. Wanchoo, FF. Their Workmen_ 

23rd April, 1959. C.A. No. 227 of 1958, 


Industrial Disputes Act (XIV of 1947) — Housing accommodation to all employees— 
Problem if can be tackled by Industrial Tribunals 

“It is a very big problem and involves the expenditure of : a huge amount. 
Efforts are being made by the Central Government to invite the co-operation of 
industrial employers to tackle this problem with the progressively increasing finan- 
cial and other assistance offered by the State Government. But it is obvious that 
this problem cannot at present be tackled in isolation by industrial Tribunals in 
dealing with housing demands made by employees in individual cases,” 

M. C. Setaluad, Attorney-General of India, for Appellant. 

P. K. Chatterjee, for AAPOR 


GR. A PE i Appeal allowed. 
[Supreme CouRT.] 

B. P. Sinha, P. B. Gajendragadkar Sasa Musa Sugar Works. v. 

and K. N. Wanchoo, FF. Shobrati Khan. 

29th April, 1959. C.A. Nos. 746 and 747 of 1957- 


Industrial Disputes Act (XIV of 1947), section 33—Scope of jurisdiction of Tribunat 
in giving permission to punish. 


“ It was not open to the industrial tribunal when it was asked to give permis- 
sion to dismiss to substitute some other kind of punishment and give permission 
for that,” 


“ Suspension was not substantive punishment and was only an interim order 
are inquiry and proceedings before the Industrial Tribunal under section 33.” 


M. C. Setaluad, Attorney-General of India, for Appellant. | = 3 
Nemo, for Respondent: oe . 
GR- — : Appeal allowed. 


[SUPREME CourT.] 


B. P. Sinha, P. B. Gajendragadkar Tika Ram & Sons Ltd. v. 
and K. N. Wanchoo, FF. e Their Workmen, 
1st May, 1959. G.A. No. 627 of 1957. 


Industrial Disputes Act (XIV of 1947)—Contention that dispute was of an individual 
.workman-—If can be ralsed for first time before the Supreme Court. 

“It is contended thatit is now well settled that a dispute raised by an individual 
workman cannot be treated as an industrial dispute. We cannot allow this objec- 
tion to be raised for the first time before us.” 

Veda Vyasa, Senior Advocate (Ganpat Rai and S. K. Kapur with him) for 
Appellant. 

Dr. F. N. Banerji, Senior Advocate (with P. C. Aggarwala, Advocate) for 
Respondents. 


G.R. — Appeal dismissed. 
[Supreme Court.] 

.B. P. Sinha, S. J. Imam, F. L. Kapur, Tahsildar Singh v. The 

` A. K. Sarkar, K. Subba Rao and - State of U.P. 

M. Hidayatullah, FF. Cr.A. No. 67 of 1958. 


5th May, 1959. 

Enldence Act (I of 1872), section 145 and Criminal Procedure Code (V of 1898), section 
162—Scope. 

The object of the legislature throughout has been to exclude the statement of a 
witness made before the police during the investigation from being made use of at the 
trial for any purposes.. The Proviso to section 162 of the Criminal Procedure Code 
-only enables the accused to make use of such statement to contradict a witness in the 
manner provided by section 145 of the Evidence Act. The contradiction, under the 
:section, should be between what a witness asserted in the witness-box and what he 
stated before the police officer, and not what he actually stated before him. 


F. G. Sethi for Appellant. 
S. P. Sinha for Respondent. 


G.R. — . Appeal dismissed» 
{Supreme Courr ] 

B. P. Sinha, P. B. Gajendragadkar and Titaghur Paper Mills, Ltd. v. 

K. N. Wanchoo, FF. Their Workmen. 

5th May, 1959. G.A. Nos. 450, 451 and 514 of 1957. 


Industrial Disputes Act (XIV of 1947)—Productlon bonus—Profit bonus—Right to— 
‘When term of employment. 

Production bonus was an incentive to production and is nothing more or less 
‘than payment, of further emoluments, depending upon production, to the workmen 
to put in more than the standard performance. 

After the introduction of a scheme for production bonus and its acceptance by 
the workmen in any given industry, it becomes a term of employment and disputes 
pertaining to it are entertainable by Industrial Tribunals, which also have the power 
to interfere with the details of the scheme. Such interference should be only for 
‘good and cogent reasons. l 

C. K. Daphtary Solicitor General of India for Appellants in G.A. No. 450 of 1957, 

M. C. Setalvad, Attorney-General of India for Appellant in 451 of 1957 and 
Respondents in 514 of 1957. 

Sadhan Gupta for Appellants in 514 of 1957 and Respondents in 451 of 1957, 

A. Roy for Respondents in 450 of- 1957. 

G. D. Ambukar and Sadhan Gupta for Intervener. 


GR. — GA. Nos. 450 & 451 of 1957 disallowed. 
- : C. A. No. 514 of 1957 allowed. 


[Supreme CourrT.] 


B. P. Sinha, P. B. Gajendragadkar and Associated Cements Co., v. Its Workmen. 


K. N. Wanchoo, F}. e G.A. Nos: 459 & 460 of 1957.. 
5th May, 1959. 

Industrial Disputes Act (XIV of 194.7)—‘‘Full Bench Formula”. 

“Where the employer makes profits in the course of his trade, it would be un- 
reasonable to inquire whether each one of the items of the profit is related to the 
contribution made by labour.”. - 

In considering the claim for rehabilitation, it was necessary to divide the blocks 
into plant and machinery, on the one hand, and other assets like buildings, roads,. 
railway sidings on the other, and ascertain the cost and future life of each of these 
blocks along with the probable price. In ascertaining the price level, for the pur- 
pose of replacement cost, the price level during the bonus year would, no doubt, be 
admissible but that alone should not be taken as the basis of decision.” 

R. F. Kolah, for Appellants. 


C. L. Dudhia, for Respondents in 455 of 1957. 
A. S. R. Chari, for Respondents in 460 of 1957. 


G.R. ——_-— Appeals allowed. 
[Supreme Court.) 

B. P. Sinha, S. J. Imam, F. L. Kapur, Lord Krishna Sugar Mills v. 

A. K. Sarkar, K. Subba Rao and > The Union of India. 

M. Hidayatullah, FF. Petns. Nos. g and 14.0f 1959. 


6th May, 1959. 

Sugar Export Promotion Act (XXX of 1958) Vires of —Constiiution of India, 1950 
—Schedule VII, entry No. 36 of Union List. 

Entry No. 36 of the Union List specifically confers jurisdiction on Parliament to 
legislate in relation to foreign exchange. ‘That entry, if interpreted widely, would 
embrace within itself not only laws relating to the control of foreign exchange but 
also to its acquisition to better the economic stability of the country. Sugar-produc- 
ed by the vacuum pan process may have been selected, because such sugar is perhaps 
in demand abroad and not sugar produced by any other process. The selection thus 
made is justifiable as a reasonable classification which is related to the object of the 
Act, namely, the earning of foreign exchange....”” Ifthe objectis and purpose of the 
Act are valid, none of the sections even viewed separately is ultra vires. 

A. V. Viswanatha Shasiri and N.C. Chatterjee for Petitioners in g of 1959 and 
of 1959 respectively. 


M. C. Setalvad, Attorney-General of India for Respondent in both. ° 
B. Sen for Respondent No. 2 in 14 for 1959. 
G.R. —— Petitions dismissed- 
{Supreme Court.] 
B. P. Sinha, P. B. Gajendragadkar and Shalimar Works v. Their Workmen & 
K.N. Wanchoo, FF. Vice Versa. 
8th May, 1959. C.A. Nos. 317 & 318 of 1958. 


Industrial Disputes Act (XIV of 1947)—Belated reference—Fatal—Bonus scheme. 

In view of the belated reference and other circumstances of the case the direc- 
tion of the Labour Appellate Tribunal was not justified. 

The parties before the Supreme Court expressed their willingness to accept the 


scheme framed by the Tribunal but without the condition imposed by the Labour - 


Appellate Tribunal. The Supreme Court directed accordingly. 
N. C. Chatterji and A. V. Viswanatha Shastri for:Appellants i in 317 and 318 and 
for Respondents in 317 and 318, 
N. C. Chatterji for Appellants in 317 and Respondent i in 318. 
A. V. Viswanatha Shastri for-Appellant in 318 and Respondent in 317. 
G.R. —— Appeal No. 317 of 1958 allowed. 
Appeal No. 318 of 1958 disallowed. 
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[Supreme Court. 


B. P. Sinha, P.B. Gajendragadkar and B.P. Hira u. C.M. Pradhan. 


K. N. Wanchoo, 77. ° C.A. Nos. 131 tó 304 of 1957. 
8th May, 1959. 

Bombay Shops and Establishment Act, section '70—Right to overtime wages—Factorles Act 
—Payment of Wages Act. 

Section 70, Bombay Shops and Establishment Act provides that nothing in 
this Act shall be deemed to apply to any person employed in or within the provi- 
sions of the Factories Act, notwithstanding anything in the said Act, apply to such 
persons. It is therefore held that the employees in question were entitled to over- 
time Wages. 

M. C. Setalvad, Attorney-General for India for Appellants in all the appeals. 

Purushottam Trikamdas for Respondents in all the appeals except in 186 of 1957. 


G.R. — Appeals dismissed. 
Ramaswami, F. Ramaswami v, Kunjammal. 
Ath March, 1959. S.A. No. 837 of 1955. 


Hindu Law—Adoption— Widow's power to adopt to her deceased husband—When comes 
to an end. 

A widow’s power to adopt to her deceased husband comes to an end by the 
interposition of a grandson or the son’s widow competent to continue the line by 
adoptation. 

(1955) S.G.J. 178: (1955) 1 M.L.J. (8.C.) gt: (1955) 1 S.C.R. 1135 
referred. 

T. L. Nagaraja Rao, for Appellant. 
T. R. Ramachandran and S. Jagannathan, for Respondent. 


R.M. —_—— Appeal allowed. 
Balakrishna Ayyar, J. } South Arcot Electricity Distribution 
5th March, 1959. Co., Ltd. v. Elumalai. 


W.P. Nos. 820 to 847 of 1958. 

Industrial Disputes Act (XIV of 1947), section 33-C—Scope of —Jurisdiction of Labour 
Court or Industrial Tribunal under to determine the amount due to workman. 

Before section 33-C (1) of the Industrial Disputes Act can take effect the money 
claimed by a workman must be due, i.¢., it must have become payable. And no 
money can be said to be due or payable before the amount of it is ascertained. 
Hence sub-section (2) of the section refers to a stage anterior to that provided for 
in sub-section (1). The distinction between the two is while sub-section (2) pro- 
vides for the determination of the amount due, sub-section (1) provides for collec- 
tion of the amount so determined. A Labour Court has jurisdiction to entertain 
a petition by the workmen to determine the quantum of compensation or any other 
amount due to them. All that is excluded from the scope of sub-section (2) are 
benefits which are not capable of being computed in terms of money. 

K. Rajah Ayyar, M. Ranganatha Sastri and S. Bhaskaran, for Petitioners. 

The Additional Government Pleader (K. Veeraswami), S. Mohan Kumara- 
-mangalam, T. Venkatadri, R, Ramasubbu Ayyar, A. D. Sitaraman, B. R. Dolia and 
R. Gopalan, for Respondents. i 

- RM. Petition dismissed. 

Ramaswami, 7. Ramamoorthy v. Commissioner, 
13th March, 1959. Tirupattur Municipality. 
Crl. R.C. No. 777 of 1958. 

Crl. R.P. No. 743 of 1958. 

Madras District Municipalities Act (V of 1920), section 3(ii) —Hut—Temporary 
awnings over bunks—If a hut. 

Temporary flat pandals usually put up over bunk shops will not come within 
‘the definition of hut as defined in section 3 (ii) of the District Municipalities Act as 
they arenot buildings constructed principally of wood, mud, leaves or grass or thatch, 

Per curiam.—It may be open to a municipality to notify such structures as hut, 

K. V. Sankaran, for Petitioner. 

THe Public Prosecutor (P. S. Kailasam), for Respondent. 

R.M. ? — Petition allowed. 


. Balakrishna Ayyar, 7. *B. & G. Co., Ltd. v. Venkatiah. 
19th March, 1959. _ W.P. No. 716 of 1958. 
_ Industrial Disputes’ Act (XIV of 1947), section 10—Reference under— Jurisdiction 
‘of Labour Court—Employee overstaying fis leave—Dismissal under the Standing Orders for 
_Jailure to report to duty—Employee putting forth sickness as an excuse—Certificate from the 
Employees State Insurance Office—Management ìf bound to accept. 
Employees State Insurance Act (XXXIV of 1948), section 73—Applicability. 
The Standing Orders of an establishment provided that an employee who 
absents himself without leave for a consecutive period of eight days shall be deemed 
“to have left his service and it is open to the employer to terminate the services of 
such an erring employee. It was also provided that if the employee was sick and was 
-unable toattend to work he should prove the same to the satisfaction of the Employees. 
In such cases the employer is not bound by the certificate given by the employment 
State Insurance Authorities and he is entitled to satisfy himself as to the - truth’ 
-of the alleged sickness by examining the employee by his own medical officer. It 
is the management and not the Employees State Insurance. Authorities or other 
-outside authority that should - be satisfied whether the concerned employee was 
really ill. iets 
Where the Labour Court found that the employer properly terminated the 
‘services of the employee under the Standing Orders and there was nothing wrong 
‘in the evidence on which they acted, the Court can have no jurisdiction to order 
re-instatement on the grounds of sympathy. 
Section 73 of the Employees’ State Insurance Act, 1948 would apply only when 
-an employer does some positive act of dismissing etc., of an employee during the 
period of “his sickness. That section cannot apply to cases where there is an 
automatic termination of the employment for breach of the Standing Orders by 
“the employee. 
K. Rajah Ayyar instructed by Messrs. King and Partridge, for Petitioner. 
B. R. Dola, for ist Respondent. 


R.M. : — Order quashed. 
Balakrishna Ayyar, J. Radhakrishnan v. State of Madras. 
24th March, 1959. W.P. No. 1376 of 1956. 


. Constitution of India (1950), Article 226— Jurisdiction under—Discretion of Court 
-to refuse mandamus. f 

A writ of mandamus will not lie to empower a person or authority to institute 
legal proceedings. It is a matter of discretion of the Court and if the Court is of 
the opinion that to issue a writ would be to place an intolerable burden or, 
inconvenience on numerous citizens of the country and the adjoining territories 
cand will have the effect of setting at nought long usage or practice, it,would not 
issue the writ asked for. 

M. K. Nambiyar, K. K. Venugopal and R. Srinivasan, for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari), The Additional Government 
Pleader (K. Veeraswami) and V. Ramaswami, for Respondents. a 


R.M. ; — Petition dismissed. 
Ramachandra Ayyar, F. Issardas Somanlal Lulla v. 
25th March, 1959. Collector of Madras- 


W.P. No. 5 of 1959: 

Constitution of India (1950), Article 226—Writ of certiorari—When could be issued 
-—Order of inferior tribunal without jurisdiction—Person against whom such order is made— 
If an aggrieved person. 

Although certiorari is not a writ of course, it will be issued in proper casés 
ex debito justiciae, Where a member of the public moves the Court for the issue of 
-a writ, having no personal or particular interest in regard to the subject-matter, it 
is purely in the discretion of the Court to issue the writ or not. - But where a party 
aggrieved by an order of an inferior tribunal moves the Court for the issue Of a writ 
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of certiorari, the Court is bound to issue the writ unless the party has, by reason of 
his own conduct, disentitled himself to the discretionary relief. 


Where an inferior tribunal exceeds its*jurisdiction, apart from the question 
of the subsistence of any right, a party to the proceedings before such tribunal will 
be entitled to apply for the issue of a writ of certiorari ashe would be a person 
aggrived by reason of the fact that he contested the matter before the tribunal 
and his contest’ was overruled. 

Where the petitioner applied under Article 226 of the Constitution to quash 
the order of the Collector purporting to cancel an import quota right allowed to him, 
even though the question whether the person ever acquired such a right was in 
dispute he could still be entitled to invoke the jurisdiction of the Court under 
Article 226 of the {Constitution if he has been a party to the proceedings 
before the Collector. 


K. V. Venkatasubramania Ayyar and P. P. Selvarajan, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), for Respondent. - 


R.M. f Rule absolute. 
Somasundaram, J. X Public Prosecåtor v. Natarajan. 
and April, 1959. ` . Crl. Appeal No. 320 of 1958. 


Madras Village Panchayats Act (X of 1950), section 106—Sanction under for pro- 
secution—- Whether necessary in cases where the accused is an ex-President or executive authority 
of a panchayat. f i 


In order to attract the operation of section 106 of the Madras Village Pan- 
chayats Act two conditions must be satisfied, viz., that the accused is a President, 
Executive Authority, etc., of a panchayat and the offence is alleged to have been 
committed by him while acting or purporting to act in the exercise of his duty as 
such President, Executive Authority, etc. The point of time when both these condi- 
tions should be satisfied before sanction can be said to be necessary under section 
106 of the Act is the time when the complaint or police report or information 
is received by the Magistrate. The mere fact that the accused was the President 
or Executive Authority of a panchayat atthe time he committed an offence does 
not mean that sanction is required under section 106 of the Act if he is not holding 
such position at the time the prosecution is launched. pS 

(1958) M.L.J. Cr. 80, followed. S 

The Public Prosecutor (P. S. Kailasam), for Appellant: 

T. A. Ranganathachari, for Accused. 


R.M. Appeal dismissed. 


Somasundaram, F. : a E Arumugha Nadar, In re. 
and April, 1959. i l Crl. Appeal Nos. 111 to 113 of 1958. 


` Madras Village Panchayats Act (X of 1950), sections 106 and 12'7—Delegation of 
powers to sanction prosecution—Validity—G.O. Ms. No. 1118 (L.A.), dated 4th June, 1951. 


The Notification G.O.Ms. No. 1118, Local Administration, dated 4th June, 1951, 
issued under section 127 of the Madras Village Panchayats Act, under which the 
Inspector of Municipal Councils and Local Boards is authorised to exercise various 
powers, including the power to sanction prosecution of the President, executive 
authority or any member of a panchayat as required by section 106 is quite valid 
and in order and such a delegation of the power of the Government is valid. 

T. Venkatadri and R. Namasivayam, for Appellant. 

The Advocate-General (V. K. Tiruvenkatachati) and V: V. Radhakrishnan (for 
the Public Prosecutor (P. S. Kailasam), for State. . i 

RM; -> . —— He 3 Conviction confirmed, 

{END or Vorume (1959) 1 M.L.J. (N.R.C.)] 
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EC gii "MARCH OF LAW IN 1958. . 


Referring to judicial decisions, Justice ‘Cardozo -once ` remarked that ‘each’ de- 
cision has a generating power and becomes a stock of.descent, but that they alone 
survive that are fit to survive. | While this may be true generally, there is a feeling 
that there are many reported decisions which have not merely not laid. down any 
thought-provoking new, principle ‘but have sometimes even’ failed to illustrate or 
illumine the full import of existing rules. The basic principles mostly remain the 
same. It is. their applications that differ. It is through such differing, applications 
that one often finds the law broadening from precedent to precedent. During the 
year. 1958 as many.as 54 decisions of the; Supreme Court have been reported in the 
columns of this Journal in addition to the, decisions of the High Court in the several 
branches of the law. An attempt is. here made, to, touch upon the decisions render- 

cai in respect of some of the ,more important- titles of law. Tean yee 


S THE ADVOCATE: His PowERs AND DUTIES. 


In Govindammal v. Marimuthu Maistry}, it is pointed out that while even in the 
absence of express authorisation an advocate will have, under the inherent authority 
impliedly given to him, the power to enter into a compromise on behalf of his client, 
yet having regard to the present state of the clientele world, the position of the Bar, 
and absence of statutory backing, the advocate should file as a matter of prudence, 
a special vakalat or the special consent of the party giving him.such power. In 
Collector of South Arcot.v. An Advocate?, it is held that an advocate who has given an 
opinion for one side in a criminal case should not-accept an engagement at a subse- 
quent stage of the case for the opposite side, that the duty not to use the information 
gained by him to the detriment of-his erstwhile client continues even after the cessa-. 
tion of the relationship of advocate and client, and that it would be improper for 
an advocate who had held the office of, Public "Prosecutor or Special Public Prose- 
cutor to, accept an engagement. for the defence of a case'in which at an earlier. stage, 
he advised ọr gave an opinion for the prosecution or appeared for ‘the ‘prosecution 
at the stage . ‚of interlocutory applications like bail, ete. , >, Seb dae al 

i 


Ve 
we 


Tue Hicu Court: Its Powers AND Jorisprcrion.,, TES ci i 


‘In Council of Chartered Accountants v. Mukherjea, the, Supreme Court holds. that, 
where a member of the Institute of Chartered Accountants had been appointed 
liquidator by the High Court, of a company, by reason of his status as a ‘Chartered 
Accountant in practice, and such member in acting as liquidator had been guilty 
of conduct unworthy of his status the High Court will have power under section 21 
(3) of the Chartered Accountants Act, 1949, to adopt any course to do complete justice 
between the parties. Pandarasannadhi of Dharmapuram, In ret, decides that the jurisdic- 
tion of the High Court outside the Presidency Towns is subject to’ the T pres- 
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cribed in clause 13 of the Letters Patent that under that clause the power of the 
High Court is only to remove and try as a Court of extraordinary original jurisdiction 


_ a suit instituted in any Court outside the Presidency Town, that such power does not 


extend to allowing a suit to be instituted in the High Court itself which ought to be 
instituted in a subordinate Court, and that -the High Court has no jurisdiction to 
receive such a plaint merely because the mofussil Courts are closed for the summer 
vacation. Govindaraju v. Lalat, rules that the combined effect of rule 41-B of the 
Appellate Side Rules and: Order 41, rule 19 (1) of the Civil Procedure“Code is to _ 
invest the High Court with power to restore to file a Civil Revision Petition dismissed 
for default provided the petitioners had been prevented by sufficient cause from 
appearing at the time of the hearing. E. V. Ramaswami v. Fawhaarlal Nehru?, states 
that the High Court cannot take action in contempt against a person who has no 
knowledge of the pendency of proceedings in Court. 


CONSTITUTIONAL Law. 


In Balakotaiah v. Union of India’, the Supreme Court points out that the words 
“ subversive activities ” in the context of national ‘security are sufficiently precise 
to sustain a valid classification, and that the Railway Services. (Safeguarding of 
Nation-al Security) Rules, 1949, are not illegal as being repugnant to Article 14 of the 
Constitution. In Kannappa Gounder v. District Forest Officer, it is held that though no 
one has a fundamental right to bid at any public auction, an unlimited power of 
excluding individuals from such auction will amount to a discrimination against 
them, and that though after an auction is held it would be open to the authorities 
to refuse to accept any bid, even the highest bid, on the ground that the concerned 
bidder is an undesirable person, the authorities have no power to prevent any one 
absolutely from bidding at the auction before the auction could take place: State of 
Madras v. Balaji Chettiar®, lays down that the privilege given to the City Improéve- 
ment Trust, a non-profit making quasi-governmental body, to acquire land without 
having to pay the 15 per cent. solatium under section 23 (1) of the Land Acquisition 
Act is neither arbitrary-nor whimsical but is based on a reasonable classification’, 
and is not repugnant to Article 14 of the Constitution.. Balasundara Mudaliar v. 
Area Commitiee®, holds that the provision for resorting to a civil Court under section 
39 (4) of the Madras Hindu Religious and Charitable Endowments Act, 1951, being 
applicable to the orders of the Area Committee, the power given to the Committee 
under section 41 of the Act to appoint non-hereditary trustees in the place of here- 
ditary trustees does not constitute an infraction from the right of property which 
hereditary trusteeship imports and hence there is no violation of Article 14 of the 
Constitution by reason.of section 41. Annadurai, In re’, decides that there being 
no total, prohibition of public meetings without rhyme or ‘reason allowed under 
section 41 of the Madras City Police Act, 1888, that section is not ultra vires nor op- 
posed to the provisions of Article 19 (1) (a) and 1g (1) (b) of the:Constitution.: In 
Sri Venkataramana Devaru v. State of Mysore®, the Supreme Court lays down that 
matters of religion in Article 26 (2) of the Constitution include even practices re- 
garded by the community as part of its religion, that the right ofa religious denomi- 
nation to manage its own affairs in matters or religion guaranteed under that 
Article is subject to and can be controlled by a law protected by Article 25 (2) (b) 
throwing open a Hindu public temple'to all classes and sections of the Hindus, and 
that section 3 of the Madras Temple Entry Authorisation Act, 1947, is ‘a law pro- 
tected by Article 25 (2) (b) of the Constitution. In Kasturi @ Sons v. Salivateeswaran®, 
the Supreme Court points out that inasmuch às section 17 of the Working Journalists 
(Conditions of Service) and Miscellaneous Provisions Act, 1955, has been held to be’ 
valid and in order, a grievance against the order by the specificed authority under 
that section cannot be ventilated by a petition under Article 32 of the Constitution. 
In Moulana Abdul Shakur v. Rikhab Chand*°, the Supreme Court takes the view that 
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a comparison of Articles 58 (2), 66 (4), 102 (i) (á); and 191 shows that'in the case 
of members of the Legislatures unlike in the case of the President and Vice-President 
of the Union disqualification for election arises on account of holding an office of 
profit under the Government but not under a local or other authority ; that the 
power of appointment and dismissal by the Government or control exercised by 
it is an important consideration though by itself it may ‘be,only a neutral factor; and 
that the manager of a school holding his appointment under the Committee of a 
Durgah Endowment which jis a statutory body cannot’ be disqualified for being 
chosen as a Member of Parliament: In Saifuddin Sahib v. State of Bombay, the 
Supreme Court holds that where there was only a finding on a preliminary issue 
and there was no decree or final order, an appeal to the Supreme Court is not com- 
petent under Article 132, that-the fact that a certificate had been given by the High 
Court under’ that Article does not’ alter the position, dnd that under Article 133 
also an appeal lies only against-judgments, decrees, or final'orders, and no certi- 
ficate could be granted in respect of an interlocutory finding. In State of Madras 
v. Vaidyanatha Iyer®, the Supreme Court points out that the language of Article 136 
“the Supreme Court may in its discretion grant special leave to appeal from any 
judgment” etc. shows that in criminal matters no distinction can be made as a matter 
of construction befween a'judgment of conviction or acquittal, and that the Supreme 
Court will not readily interfere with a finding of fact given by the High Court, but 
if the: High Court acts perversely or otherwise improperly interference will be called 
for. Narayanaswami Naidu'v: Krishiamurthi*, states-that having regard to the object 
and scope of the, legislation-which set up the Life Insurance Corporation of India, 
the Corporation cannot be regarded as a department or‘servant of the Government ; 
that service under the Corporation is not service under the Government of the Union 
within the meaning of Article 191 (1) -(a) ; that the expression “ office of profit ” 
in that. Article cannot-be construed’to iriclude service in such statutory corporation ; 
and hence an employee of the Life Insurance Corporation is not disqualified from 
standing for ‘election to the State Assembly under Article 191(1} (a). Umapathi 
ey, Panchaksharam Pillai*; lays down that the jurisdiction of the High Court under 
‘Article 226 is a correctional one ; that the Court has a discretion to interfere or not 
to interfere with an order ; and that where it is clear that the authority whose order 
is sought to be impeached has applied its mind fairly, honestly, and impartially 
and has reached a conclusion which is neither unjust nor improper, the High Court 
will be reluctant to interfere with the‘order. Subramania Odayar v. Board of Revenue®, 
expresses the view that where the concerned authority has not been influenced by 
considerations extraneous to the statute under which it is acting, to wit, the Madras 
Cinemas Regulations Act,-1955, the fact that the construction put on a rule was 
wrong cannot make the decision liable to interference in certiorari. Subbaraju 
Mudaliar v: C.T. T., Madras*-and Annamalai Chettiar v.: Additional Income-tax Officer”, 
decide`that where an alleged mistake was not apparent ‘on the face of the record 
within ‘the meaning of section 35'(3).of the Income-tax Act and the Income-tax 
Officer by his order rectified the niistake, the order was-one beyond his jurisdiction 
and the High Court can‘issue a writ of certiorari to set aside the order. In Manage- 
ment of Wimco vi Industrial- Tribunal, Madras®, it is pointed out that the fact that the 
Supreme Court declined to exercise its discretion in favour of the petitioner under 
Article 136 would not affect the jurisdiction vested in the High Court under Article 
226, though it is a factor that'would be -taken into account. Venkitanarayana Iyer v. 
Collector of Central Excise, Madras®, holds that where the order of the Collector under. 
section 167 (8) of the Sea Customs Act, 1878, was not one ‘without: jurisdiction and 
was’not one in.violation of the principles of natural justice and there was no error 
apparent on the face of the record, ‘the High Court will not interfere, with such 
order by certlorari. Muthiah Chettiar v. Sa Ganesan1° lays down that unless the High 
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Court is satisfied that an Election Tribunal has clearly over-stepped its jurisdiction 
in deciding to try certain issues as arising out of a charge of commission of corrupt 
practice of bribery, no interference by cemiorari would be justified. Subramania 
Chettiar v. Commissioner, H. R. & C. E.1, takes the view that where there is a right of 
suit in respect of a matter, that will be the proper remedy for the party to pursue 
ordinarily and not to take out a writ ; and hence the existence of a remedy by suit 
under section 62 of the Madras Hindu Religious and Charitable Endowments 
Act, 1951, for challenging an order of the Commissioner setting aside an order of 
the Deputy Commissioner declaring certain persons to be hereditary trustees of 
a temple is a bar to the maintenance of an application for a writ of certiorari. Syed 
Mohamed Rauther v. Deputy Commercial Tax-Officer, Cuddalore*, states that failure to 
avail of an appeal provided by.the statute (The Madras Sales Tax Act) would in 
normal circumstances be sufficient for the High Court to decline to investigate 
the validity of the impugned order preliminary to the grant of relief by way of certi- 
orari. In Union of india v. T. R. Varma, the Supreme Court holds that it would be 
a sound exercise of discretion to refuse to interfere through certiorari where it is pos- 
sible for a person whose services were wrongfully terminated to obtain by suit all 
the reliefs including some that may not be admissible in a writ petition that he seeks, 
Sambandam ‘Pillai v. State of Madras*, points out that where the „Commissioner for 
Endowments set aside a lease granted by a trustee without assigning any reason 
for the. exercise of. the veto power, the High Court would be justified in quashing 
the order by a writ of certiorari. In Natesan v. Commissioner for Hindu Religious and 
Charitable Endowments, Madras*, it is held that where the Deputy Commissioner of 
Endowments acting under section 87 of the Madras Hindu Religious and Chari- 
table Endowments Act, 1951, construing a document did not place æ construction 
which could reasonably be put upon it and his order is manifestly erroneous, it would 
be tantamount to an error apparent on the face-of the record and can, be quashed 
by the High Court under Article 226. Gordon. Woodroffe & Co., Lid. v. Venugopal®, 
decides that merely because a Judge of the High Court had been constituted the 
Industrial Tribunal it would not follow that the order of the Tribunal is that of ae 
Judge of the High Court not open to interference under Article 226. In General 
Manager, Southern Railway v. Yakub?, it is pointed out that where a person had been 
prematurely retired from service the most efficacious remedy for seeking redress is 
by way of an application for a writ of mandamus and not by suit. Meena Tarkas 
v. Madras University®, holds that the University being an autonomous body the dis- 
cretion given to it to recognise degrees ‘of other Universities as equivalent to its own 
degrees cannot be interfered with by Courts of law, but that the Court has certainly 
the power, if not the duty, to recommend in suitable cases to the University to re- 
consider their decision within the scope of their powers. Muthuramalinga Thevar 
v. State of Madras?, lays down that in an application under Article 226 questioning 
an order of detention of a person under the Preventive Detention Act, 1950, it is not 
open to the petitioner to canvass the factual correctriess of the grounds of detention 
even for the limited purpose of deciding whether the order of detention is mala fide. 
M. K. Ravutha Gounder, In re?°, points out that the right to stand for or contest an 
election is neither a fundamental nor a common law right, that a person who is 
not a member of a body cannot have any present right to stand for the election of 
the office of President of the Board or complain of the deprivation of any right 
in the matter of the election of the President of the Panchayat Board as constituted, 
and consequently cannot apply for a writ of prohibition prohibiting the holding of 
the election of the President.. State of Madras v. Padmanaba Iyer*#, takes the view that 
though an executive act by itself cannot be quashed by certiorari yet, if by virtue of 
such act a quasi-judicial Tribunal like the Industrial Tribunal is vested with juris- 
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diction tå proceed with an adjudication which, will certainly be a-proper subject- 
‘matter of a Writ of certiorari:at a later stage, it would be open to the Court to issue a 
writ inthe nature of prohibition: prohibiting the Industrial Tribunal from proceeding 
with: the enquiry if the Court.is convinced that the executive act is illegal or ‘ultra 
vires. ‘In Gopalan v. State of Madras*, it is held that the levy and colléction of land 
revenue in' respect:of ryotwari lands is legal and: constitutional and not opposéd to 
Article 226 ; that though in origin the assessment was on the basis of a prerogative 
tight it was "recognised as lawful by custom and statute ; and that there was there- 
fore a valid legal sanction for the levy and recovery of land ‘revenue prior to the 
‘Constitution; and that unless there is something in the Constitution itself making such 

levy illegal it ‘will.continue to be valid even under the Constitution. Arunachalam Pillai 
v. Southern Railways*, takes the view that where the petitioners had acquiesced in 
the wrong complained of due to a, wrong view of the law then generally held by 
all parties concerned, that fact cannot disqualify the petitioner for relief under 
Ardea: 226. In Sundararamier & Co. v. State of Andhra Pradesh®, the Supreme Court 
points out that the true nature of a law has to be determined not by the label given 
to it or whith it is made to wear in the statute but by its substance, that the effect 
of section 2 of-the Sales-tax-Laws Validation Act ‘is merely to liberate the State Law 
from the fetter placed upon them by Article 286 (2) and to enable such laws to 
oa on their own terms, and that so considered it is within the scope of the autho- 

rity conferred on Parliament by Article 286 (2) and is not ultrà vires. ` Devasahayam v. 
State*, holds that the power to frame rules for the services is vested by the Constitu- 

_tion in the Executive and in the Legislature by Article 309; but that would not make 
the rules when framed ‘part of the Constitution so as to be treated as falling within 
the express exception in the opening words of Article 310 (1) ; that Article 310(1) 
emphasises the common law concept of service under Government being held at 
the pleasure of the Government ; that the express provisions in the Constitution 
referred to in that Article is to be found in Article 3113 that to the extent there 
‘was non-observance of the requirements mentioned ‘in the last Article it gives rise 
to an enforceable right ; and that “reduction in rank” specified in sub-section (2) 

“of the Article is one which is inflicted as a punishment only. In Hartwell Prescott 
Singh v. State of Uttar Pradesh®, the Supreme Court states that where employment 
was temporary and on probation and the service was terminated as per the condi- 
tions relating to the service, such termination will not amount to a dismissal or re- 
‘moval from service within the meaning of Article 311 ; and that reversion from | a 
temporary post held by a person does not per se amount to'a reduction in rank. Like- 
wise in Balakotaiah v. Union of India®, the Supreme Court decides that termination 
of service by the State on proper notice under the rules is neither an order of dismis- 
‘sal nor of removal ’so as to attract Article 311. In Khem. Chand v. Union of India’, 
the Supreme Court points -out that the protection afforded by rules like rule’55 

of the Civil Services (Classification, Control and Appeal) Rules together with the 
additional opportunity embodied in section 240(3) of the Government of India 
Act, 1935, so as to give a statutory protection to the Government servants has now 
been incorporated in Article 311(2) so as to conyert the protection into a consti- 
tutional safeguard.. Devasahayam v. State of Madras®, rules that Article 311 is appli- 
‘cable only when any of the punishments mentioned therein is inflicted on the ground 
of misconduct, négligence, inefficiency, etc., that a mere loss of seniority resulting 
from a readjustment ; and refixing of seniority inter se between certain officers in 
‘service would not amount to a reduction in rank. so as to draw the application of 

Article 311 (2); and that the Article will not cover a case where there has been no 

reduction in rank by way of punishment. | 
REPRESENTATION: OF THE PEOPLE Aor.. 


In Muthiah Chettiar v. Sa Ganesan®, it is pointed out that the power and. Gariadictien 
of the Election Tribunal constituted under the Representation of the People Act, 
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_ 1951, as amended by Act XXVII of 1956 are not plenary but limited ; ; that the 
Tribunal has to function within the limits set to it by the Act; that'the jurisdiction 
to. allow amendments which it has by reasen of the application of the provisions 
' of the Civil Procedure Code to the trial of election petitions is by section go (1) of 
the Act made subject inter alia to the provisions of section 81 prescribing the period 
of limitation for the ‘filing of an election petition ; that where therefore by amend» 
ment a party applying for it seeks to allege a new “fact and not merely to explain or 
clarify a material fact already stated as a ground for setting aside the election, the 
same cannot be allowed if the application therefor has been made after the expiry 
-of the period prescribed by section 81 ; and that an order allowing an amendment 
‘in such a case is liable to be quashed by the High Court by’ writ of . certiorari, 
“especially, where it is also vitiated by an apparent error, It is further pointed ‘out 
that where the High Court is satisfied that an order of the Election Tribunal-as-to. 
the order in which the issues are to.be tried and refusing to try certain issues.as pre~ 
liminary issues is erroneous, and, if allowed to continue would enlarge the inquiry 
by evidence which at a later stage will have to'be discarded, the High Court can 
direct the Tribunal to try certain issues as preliminary i issues before embarking upon 
‘an inquiry on the other issues and the merits ; that the policy òf the Répresentation 
of. the People Act to have an expeditious disposal of election petitions would other- 
“wise be frustrated ; and that it would be improper and illegal ‘for the Tribunal to 
‘postpone the consideration of such issues merely because to try them as preliminary 
issues is fraught with much difficulty. Kamaraja Nadar v: Kunju Thevar decides 
“that the expression “contesting candidates ” in section 82 (a) will include a candi- 
-date who lias withdrawn from the contest under. section.55-A (2) after having béen 
“included in the list of contesting candidates prepared and published by the Returning 
‘Officer under ‘section 38, and’ therefore such..a „person should be impleaded asa 
‘party to an election petition where ‘the-election petitioner claims also a declaration 
_ that such candidate had been duly elected ; that where such candidate has not been 
joined | as a party the petition is liable to be dismissed.under section go (3) and that 
‘the defect cannot be cured by any amendment of the petition seeking to, delete such 
claim for such further declaration. In Adityan v. Kandaswami®,- the Supreme” Court 
` holds affirming the High Court’s decision, that an- allegation that a candidate 
“accepted-money paid to him to drop out of the ‘election contest ‘and actually~’so 
~ dropped out is not.an allegation of corrupt practice against such a candidate. ; ; ‘that 
“only the giving of a bribe but not the taking of it would be'a’corrupt practice; and 
“that the omission to implead such a‘candidate alleged to havé-accepted’ money from 
* the returned candidate and dropped out does not violate section 82 (b) and does not 
“render the petition liable’ to be dismissed under section 90(3). In I. M. Basappa 
“wo DD: Ajyippa®, the Supreme Court holds that under the terms’ of section 97.a 
“right. of recrimination accrués to the returned candidate-or any other’ candidate 
“or any other‘ party to the election ‘petition where the ‘petitioner besides claimitig 
* a declaration that the election of all or any of the returned candidates.is void claims 
“a further declaration. that any candidate other than the returned candidate has been 
` duly ‘elected, it would ‘not be open to the’ petitioner to- abandon such ‘further 
| declaration so as to deprive the returned candidate or any other party to the-petition ` 
of the right of recrimination that had accrued to him ; and that the Election Tri- 
‘ bunal will"have no power to allow the petitioner to withdraw or abandon a part of 
T ; his claim ‘as aforesaid. rendering the exercise of the said “right of, recrimination 
" nugatory. - ‘Muthiak Chettiar v. Sa Ganasan4 lays down that section roo’ (1) °(b) and 
‘ section roo (T) (dy deal each with a distinct and separate ground for avoiding ‘an elec- 
tion, that something more than the commission of a corrupt. practice as defined: in 
section 123 of the Act is required.to make it one’ of the grounds either under section 
- roo(t) (bY or under section: 160 (1) (d); and that where acharge ismade of the commis- 
«sion of the corrupt practice of bribery’ itis for, the Tribunal. to decide in the first ins-- 
‘tance whether Me. averments are sufficient to disclose a triable i peoe, then to- decide 
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whether those averments have.been proved and finally whether ‘the proved’ facts 
established the charge of the commission of the corrupt practice of bribery. In 
Raja Nainar v. Veluswami Thevar', it issmade clear that the jurisdiction of. the Tri- 
bunal under section 100 (1) (c) in an election dispute is co-extensive with that of the 
Returning Officer at’the time of the scrutiny, the only difference being 
that the inquiry before the Returning Officer is summary while the Tribunal has 
to decide the question after a trial. In Kamaraja Nadar v. Kunju Thevar®, the 
Supreme Court points out that what is of the essence of section 117 is that the peti- 
tioner should furnish security for the costs of the petition and enclose along with 
the petition a Government Treasury receipt or chalan showing that a deposit of the 
‘prescribed sum in ‘the prescribed manner has been made and is at the disposal of 
-the Election Commission to realise for payment of costs to the successful party ; and 
-that would constitute a sufficient compliance with the requirements of section 117. 
‘An Adityan v.:Kandaswami®, the.Supreme Court decides that section 123(r) cannot 
be read-as including within. the definition of.“ bribe ” contained in’ that section an 
acceptance’of gratification. Muthiah Chettiar v. Sa Ganesan* : points: out that the 
tight of a person to-stand:as a-candidate at an election is not exhausted when the 
momination of the candidate. is. accepted ; that:so long as he has not withdrawn 
his nomination or retired: from the contest he continues to stand ; that.a part of 
the electoral righ of the candidate to stand is his right ‘to canvass .votes directly by 
himself or indirectly through those prepared to work for him by all legitimate means 
open-toe them’; and that the thréat of injury to a worker to prevail upon him to 
desist from working for a candidate would. constitute direct or-indirect interference 
«with the free exercise of the electoral right of the candidate to stand for election as 


defined in section 79(d) and referred to in section 123 (2) .of the Act. : 3 
; Š SS ee we  InpusTRIAL Disputes AoT.: ` a7 ek 
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the rights in dispute arise, and hence the machinery of the Act would be available 
for working out the rights which had accrued prior to the closure of the business. 
Subbiah v. State of Madras? Jays down that æ reference under section 10(1) for ad- 
judication of an industrial dispute being administrative in scope, it is outside the 
purview of correction under Article 226 of the Constitution through certiorari, 
that it is for the Tribunal in the first instance to decide as a jurisdictional issue whether 
there was an industrial dispute at all, and that in deciding the question it may be 
necessary to, decide whether the workers are really ‘workmen’ as defined in the 
Act. Madura Mills Workers’ Co-operative Stores v. State? points out that prior to the 
introduction of section 25-FFF any dispute arising out of the closure of an under- 
taking was outside the scope of the Industrial Disputes Act itself ; that a reference 
to the Tribunal cf such a dispute under section 10 will be without jurisdiction ; and 
that in order to decide whether a particular action taken by the employer is a com- 
plete closure or only a retrenchment it would be improper to ignore the subsequent 
developments in the chain of events. India Tyre @ Rubber Co. v. Workers? holds 
that section 25-G embodies the statutory principle of retrenchment of ‘last to come 
first to go’; that the section makes it specific that the unit of the industry to which 
that principle applies is the industrial establishment ; that the definition of an 
industrial establishment in section 25-A (2) cannot apply to the interpretation of that 
expression in section 25-G ; and that independent of section 25eG there can be 
no scope for considerations of ‘ seniority’ or ‘ pooled seniority’ in effecting the 
‘retrenchment of employees. Gordon Woodroffe & Co., Lid. v. Venugopal* states that 
the amendment of section 33 in 1956 does not make any material difference in the 
section, that the power of the Tribunal even now is only to approve or not to 
approve the action of the employer, and does not extend to adding conditions to its 
approval, and that the propriety of the punishment given by the employer should 
be adjudicated only in independent appropriate proceedings. In Asher Textiles, 
Lid v. Industrial Tribunal, it is held that a petition by the employer to the Tribunal 
under section 33 seeking permission to dismiss a workman pending adjudication 
cannot be rejected merely because permission was sought to impose a particular 
form of punishment ; that the section itself requires the stating of the action pro-* 
posed: to be taken so as to enable the Tribunal to judge the bona fides of 
the petitioner ; that in granting permission it is not competent to the Tribunal to 
attach conditions or to substitute a punishment which it considers appropriate ; 
that the severity of the punishment may have a bearing on the motive of the em- 
ployer ; and that where permission was sought on the ground cf misconduct, which 
is proved, the Tribunal has no jurisdiction to refuse the permission merely because 
in its opinion that punishment proposed was more severe than it would have 


inflicted. 
INDUSTRIAL DISPUTES (APPELLATE TRIBUNAL) ACT, 


In Sree Meenakshi Mills, Ltd. v. Their Workmen®, the Supreme Court points out 
that the Code of Civil Procedure applies to the proceedings before the Industrial 
Appellate Tribunal as is clear from sections 9 and 10 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950 and the relevant’ Orders and Rules framed under 
the Act, and as such the provisions of Order 47 will apply and the Appellate Tri- 
bunal had erred in law in holding thatit had no such jurisdiction to review its own 
-order. Abdul Khader v. Messrs. Consolidated Coffee Estates, Ltd.? lays down that the 
.discretion of an Industrial Tribunal to interfere with the punishment inflicted on 
a workman by the employer is a discretion to be judicially exercised ; that whether 
it has acted on recognised principles is a question of law ; and that it is the duty 
.of the Appellate Tribunal to see that the discretion of the Industrial Tribunal is 
not used arbitrarily, or contrary to intelligent and accepted principles. 
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CONTRACTS. 


In Union of India v. Arunachala Mgdaliar}, it is pointed out that neither section 
64 nor section 74 of the Indian Contract Act or the principles laid down in dealing 
with promises to pay specified sums in case of breach of contract will apply to cases 
of forfeiture of deposits for breach of stipulations. In Dhyan Singh Sobha Singh v. 
Union of India®, the Supreme Court holds that ordinarily in the event of non-return 
of goods bailed after demand by the bailor, he may, at his option, sue the bailee 
either for wrongful conversion of the goods or for the wrongful detention- thereof ; 
that it would be no answer in the latter case for the bailee to state that there had 
been a wrongful conversion of the goods at an earlier date to the bailors’ knowledge ; 
that the bailee cannot take advantage of his own wrong to compel the bailor to 
choose a remedy less beneficial to him ; that in such an action the Court may direct 
the bailee to deliver the goods or in the alternative to pay the value thereof as on 
the date of the, decree ; and that in such action the plaintiff is entitled in addition 
to redelivery or payment of the value of the goods to real damages for the wrongful 
detention. - In State of Madras v. Ganon Dunkerley @ Co.*, the Supreme Court lays 
down that the essential ingredients of a sale of goods are an agreement to sell moveables 
for a price and the passing of property pursuant to such agreement, that in a buil- 
ding contract there is no sale of goods, and it is not within the competency of the 
Provincial Legislature under Entry 48 in List II in Schedule VII of the Government 
of India Act, 1935, toimpose a tax on the supply of materials in such a contract treat- 
ing it as a sale. General Papers, Lid. v. Pakkir Mohideen @ Brothers* decides that 
though the payment of price is not a condition precedent to the passing of property 
in goods, yet, if there was no express or implied assent of the buyer when the ap- 
propriation was made by the seller at his godown cf the particular goods there would 
be no passing of property under section 23 of the Sale of Goods Act. Munuswami 
Chettiar v. Navasimhalu Chettiar® explains that the fundamental principle of partner- 
ship is that it is a creature of contract and not one of status and is founded on personal 
e confidence and therefore does not admit of rights and duties being assigned ; that 
a partner may however give a stranger an interest in his share ; that the duration 
of a sub-partnership cannot in the absence of agreement be deemed to be co-eval 
with that of the main partnership ; ‘and that a suit for accounts of the sub-partnership 
before the expiry of the main partnership, where the sub-partnership being one at 
will had already been dissolved, was maintainable. _ 5 


Company Law. 


Krimens Oil Mills (Private) Lid., In re*®, decides that the power granted to a 
company under section 17 of the Companies Act to alter the provisions of its 
memorandum of association so as to change the place of its registered office 
from one State to another’does not include a power to alter the registered office 
from a place in the Indian Union to a place outside it; that the power of a 
company to pass a special resolution to alter the place of its registered office 
will not permit the passing of a resolution altering the office from Madras 
to Pondichery as the latter is not yet merged de jure into India, and that the 
Court cannot therefore sanction or confirm such a resolution. Peerdan Joharmat 
Bank, In re’, lays down that’ the proceedings taken under section 235 against a 
director of a’ banking company ordered to be wound up, for assessing damages’ 
on charges of misfeasance, etc., cannot be continued after his death, and the 
liability of such director cannot be enforced aginst his legal representatives in those’ 
proceedings. Mahomed Ali v. Sundaramurthy® holds that the proceedings under; 
sections 397 and 398 are not like suits between private parties capable of compro- 
mise in any manner the parties may choose to, that in such proceedings the interests 
of the company are paramount and any compromise suggested must be acceptable 
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to the Court, and that the absence of any. formal prayer in the petition is no ground 
for.a Court to refuse to enquire into the charges levelled against the directors if it is 
convinced that the compromise is not in thæ interests of the company. 


Property Law. 


-In Rangappa Goundan v. Marappa Goundan!, it is held-that failure by a date 
to diate enquires about the rights of the person in actual possession of the con- 
cerned property and cause a search to be made in the office of the Sub-Registrar 
to ascertain if there was any encumbrance over the property is tantamount to wilful 
or -gross negligence, and he must be deemed to have had notice of the prior-trans- 
action under ‘section 3 of the Transfer of Property.'Act. Ayyamperumal Chettiar v.. 
Pataniandi Chettiar? points out that a suit by an attaching creditor under: Order. 21, 
rule 63, Civil Procedure Code, to establish his right to attach and bring to sale a cer- 
tain property by avciding a transfer -of such property on the ground of its having 
been made with intent to defeat his claim, may, in certain ‘circumstances be in essence 
a suit under section 53 of the. Transfer of Property Act, and must be brought in a 
representative capacity ; that it is the duty of the Court to see whether the suit should 
be so proceeded with or not; and that an amendment should be freely allowed 
to bring the suit in conformity with section 53." In Seth Ganga Dhar v. Shankerlal®, 
the Supreme Court points out that the rule against clogs on the. eqtity of redemption 
is that a mortgage shall always be redeemable ; that the mortgagor’s right shall 
neither -þe taken away nor limited by any contract between: the parties ; that a 
provision for the: ‘right of redemption not arising for 85 years is not in that sense a 
clog ; but whether in so far as it prevents redemption from accruing for a time it 
is a clog will depend upon the circumstances of each case ; and that where the 
mortgagee had not taken any unfair advantage of his position. as the lender and the 
mortgagor was not under any financial embarrassment and the bargain was reason- 
able, the 85 years’ term of the mortgage should be enforced and a suit for redemption 
before the expiry of the period will be prernature. “In Asaram Ramv. Mst. Ram Kali, 
the Supreme Court holds that a mortgagee in possession will have the right to: admit. 
a tenant if authorised in that behalf by the mortgage deed or if the transaction is 
protected by- section 76-(a). Board of Revenue v.. McCanechy, Ltd.5 lays down that 
` an agreement as to subrogation to the rights of a mortgagee under section 92(3) 
is not by itself a mortgage. Kuppanna Goundar v. Ramaswami Iyer® states that in 
deciding whether a particular grant amounts to a lease or license regard must be 
had to the substance of the agreement and the, intention of the parties. i 


_ Mapras Esrates LAND ACT AND THE MADRAS Estates (Asorrrion AND 
13 CONVERSION INTO RYOTWARI) Act. 


n A Nanaia Devasthanam v. Swaminatha Pillal?, it is is held that where 
before 31st October, 1936, a landholder had granted a lease of land situate in a village 
referred to in section 8(5) of the Estates:Land Act for a term running beyond grst 
October, 1948, viz., 12 years, the terms of the lease will remain in force even after 
the gist ‘October, 1948 and the lease will not stand determined by reason of section 
8(5) and the lessee will not become a ryot entitled to occupancy right under section 
6(1); and that the period of 12 years referred to therein applies only to the right of 
the landholder to enter into.agreements on such terms as he chooses during the period, 
and does not mean that the agreement so entered into works itself ont within the 
period of 12 years. Marimuthu Pillai v. Krishna Joshi® takes the view that inasrhuch 
as section 6-A states that there is no merger in case of acquisitions of mélvaram 
interests by a kudivaramdar it follows that the interests continue to be separate and 
held under distinct titles ; and that.as the statute has made express provision against 
the destruction of the ryoti right no common law doctrine can apply in‘such Cases. 
Krishnaveni Ammal v. Madras State? lays down that section 1 (3) of the Estates Aboli- 
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tion Act, 1948, cannot be regarded as meaning thatit applies only to the estates govern- 
ed by the Estates Land Act on the date of the coming into, force of the former Act; 
that that Act applies to all estates as defined in section 3(2) of the Estates Land Act 
except certain villages which became estates by virtue of the Amendment Act of 
1936 irrespective of whether the estate is or is not governed by the provisions of 
the Estates Land Act on account of any peculiar circumstances; and that the in- 
corporation in an’Act of definitions contained in another Act for purposes of con- 
yenient reference cannot have the effect of attracting all the provisions of the Act 
in which the definitions are contained. Mukundaraja Ayyangar v. -State of. Madras* 
decides that where an estate is notified under section 1(4) of the Estates Abolition 
Act, an inam village in the estate will also vest in the State under section 3(5) that 
the statutory effect of the notification of the parent estate cannot be cut down or 
whittled.down by a reference to the supposed intention of the notifying authority ; 
and the fact that the Government had made a mistake in treating a hamlet as an 
undertenure or that it had intended to take over the hamlet as an undertenure would 
not detract from the original intention to take over the estate, or disentitle Govern- 
ment from relying on the notification of the parent estate as sufficient to clothe them 
with authority to treat the hamlet as having.been vested in them. State of Madras 
v. Estates Abolition Tribunal? points out in relation to applications for grant of ryotwari. 
patta of submerged lands in an estate notified and taken over under the Act that 
in respect of lands liable to submersion when the tank is at full level the initial pre- 
sumption is that such Jands form part of the tank-bed ; that the presumption will 
not apply if the lands are registered as wet ; that the presumption will become weak 
where it appears that the depth of the water likely to stand on the land will be very 
little or that the period of submersion will be very short ; that the presumption will 
not apply if the land is included in the patta of a ryot though the land is registered 
‘only as .dry ; and that even if there has been no sale, mortgage, etc., the land should 
still be treated as patta land if there has been continuous cultivation for along period 
of years openly and not fugitively. Marimuthu Pillai v. Krishna Joshi? makes it clear 
,ihat when under section 3(5) an estate becomes transferred to Government and 
becomes vested in therm the interest so transferred will include not merely the inte- 
rest of the landholder as defined in section 3 (5) of the Estates Land Act but.also 
the. melvaram interest acquired by a kudivaramdar. In Varadarajaswami Temple 
v. Krishnappa Govinda‘, it is held that an enquiry before a Settlement Officer under 
séction-g of the Estates Abolition Act either suo motu or otherwise cannot be likened 
to.a suit in a civil Court and the normal rule as:to burden of proof will not be at- 
tracted ; that in déciding whether an inam village is an estate or not the Settlement 
Officer has. to decide whether the minor inams, if any, therein were granted prior ‘to 
or after the grant of.the rest of the village as a whole village; and_ that the Settle- 
ment Officer should’ base his conclusion on the ‘materials on record: whether such 
materials had been gathered by him or produced by a party. Venkatasubbaraya Ayyar 
v. State of Madras® ‘holds that the liability to pay rent of the holders of Thirishvekam 
grants in a village which was an inam estate notified and taken over by Government 
will he governed by section 23(a) (ii) which does not permit the adjustment of the 
rent payable by each holder against the ‘Thirishvekam allowance payable. to him 
in accordance with an agreement between -the landholder and the grantees per- 
mitting the same, and that the expression ‘ rent’ must be construed with reference 
to, the definition in the Estates- Land Act. Raja of Sivaganga v. State of Madras® 
takes the view that the context of section 38.(2)-(a) of thé Estates -Abolition Act 
démands the inclusion of the allowance-paid by the State Government to religious, 
charitable, and educational institutions -under section, 5(1), of the Rent Reduction 
Act, 1947, to make good the income lost by them consequent on.the. reduction of 
rent tinder that Act ; and, that otherwise the scheme and policy. underlying section 
38 will have no real significance. .Pachai Ammal v..Anguswami Gramani* points out 
that disputes as ‘to who. is the lawful_ryot in any holding is to be. decided By the 
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Settlement Officer under section 56(2), and hence there is an implied bar against. 
the juirsdiction of civil Courts in regard to such disputes. 
Ot ; MADRAS Acricu.turists RELIEF ACT 

> In .Kumarappa Chettiar v. Andiappa Chettiar}, it is held that a debt scaled down. 
under the Pudukottai Agriculturists Relief Regulation before the merger of that State 
with Madras can be scaled down further after the merger under the provisions of 
Madras Act (IV of 1938), and the fact that the agriculturist willbe thereby acquiring 
a double benefit will be no ground for presuming against his right to the second 
benefit. Karupfian Chéttiar v. Krishnappa Chettiar? states that house-tax levied under 
the Pudukottai Village Panchayat Regulation, 1925, during the relevant period of 
four half-year prior to 1st October, 1937, will be an assessment to property tax within 
the meaning of proviso (c) to section 3(ii) of Madras Act IV of 1998 so as to disen-- 
' title such assessee to the benefits of the Act. Nagaraja-Dikshidhar v. Sundaresa Sas- 
ivigal’ makes it clear that the object of section g-A was to protect transactions. 
entered into on the basis of the law then prevailing regarding usufructuary mort- 
gages ; that the benefit of the immunity was available to transferees of the mort- 
gagee’s right provided that the transfer was within the pericd goth September, 1937, 
and goth January, 1948 and was of the entirety of the mortgagee’s interest even if 
the transfer was in respect of certain items only ; and that a sub-rfortgagee or lessee 
cannot be regarded as a transferee eligible to claim immunity from scaling down. 
Sundaravaja Lyer. v. Kanakarajan* decides that the statutory discharge of a usufructuary- 
mortgage under section 9-A (10) (ii) (6) would not operate where there was a trans- 
fer of the mortgagee’s right bona fide and for valuable consideration during the re- 
‘ levant period; that to qualify for the benefit, the transfer should be by a registered 
instrument where it is required by law to be so ; and.that the.section cannot apply 
to cases of oral assignment or claims by way of adverse possession. Sheikh Mansoor 
Tharaganar v. Sankarapandia Mudaliar® holds that in respect of a debt incurred after 
the Act of 1938 and renewed several times by adding interest.at the contract rate 
which was higlier than the rate mentioned in section 13, the debtor cannot, in a, 
suit brought upon the last pronote or bend or settlement of account, claim to get 
interest calculated on the original debt at the statutory rate ; that if the debt had. 
its origin prior to the Act, that is, prior to 1st October, 1938 and governed by sec- 
tion 8 or between 1st October, 1932 and 22nd March, 1938 and governed by sec-- 
tion g and in a document or settlement of account after the Act an amount in 
excess of what would be due under those sections is included as principal the debtor 
can claim in respect of such excess relief; and that where the suit is on a debt having 
its inception after the Act the only relief that the debtor can have is to cut down 
the interest to 54 per cent. per annum. Govindaswami Goundar v. Ramaswami Goundar® 
lays down that the expression ‘ after the commencement of this Act* in section 19 
(2) introduced in 1948 refers only to the original Act of 1938, and hence the benefit 
of scaling down of decrees under section 19 is not applicable to decrees passed: after 
the date of the original Act, and, in if such cases, the judgment-debtor had failed. 
to claim the benefit of the Act before the passing of the decree, he cannot have the 
decree amended later by resort to section 19. 
: Hmpu Law. Š 

In Gopalaswami Reddiar v. Peria Siddammal’, it is held that the consent of sapiudas. 

to an adoption on the assumption and representation that the widow had her hus- 
band’s authority is inefficacious, but the consent of a sapinda will not cease to be 
efficacious merely because he is the natural father of the adopted boy. Kathaperu- 
mal Pillai v. Rajendra® points out that the liability for marriage expenses of an adult. 
male caparcener aged 25 and with self-respect sentiments cannot be fastened on 
the shares of the other members of the joint family in the family house, the only 
item of joint family property, and a promissory note executed by the member who 
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married does not bind the shares of the other members. Radhakrishnan v. Union’ 
of India* lays down that moral turpjtude must be present to render a debt avya- 
vaharika and income-tax levied on a father-assessee on an estimated basis cannot 
be regarded as a fine for concealment of income and as such. will not be an avya- 
vaharika debt. Chokkalingam Pillai v. Pechi Ammal? decides that a widow in pos- 
session of the little property left by her husband can validly sell it when it does not 
yield enough income for her maintenance and the sale will bind the reversioners. 
Govinda Reddi v. Pathimunnissa Bi? . makes it clear that the sale by a guardian of a 
limited owner of unproductive land yielding no return for repairing the family 
house and making it yield a steady and fixed rent is valid as being for the benefit 
of the estate”: that the concepts of ‘benefit’ and ‘ necessity? though related are not 

~ synonymous ; and that there has been a liberalising in outlook in regard to ‘the 
limits to be placed upon the two restrictions in alienation of property by a limited 
owner. Muthukrishna Chettiar v. Meenakshi Ammal}. states that resumption of 
cohabitation after a maintenance decree renders the decree ineffective, but the © 
position will be different’ where under a tentative agreement with no intention 
of abandoning her rights under the decree the wife agrees to live temporarily 
with the husband. Marudakkal v. Arumugha Goundar®, and Arumugha Goundar v. 
Nachimuthu Pillai& lay down that section 14 of the Hindu Succession Act, 1956, 
was not intended to benefit an alienee from a female limited owner without any 
justifying necessity before the Act came into force and at a time when the female 
vendor had only a limited interest. In Pappa Bai v. State of Madras’, it is pointed 
out that a matadhipathi has a dual-character, spiritual as well as temporal, that he 
can, by his will, provide for safeguarding cf the properties of the mutt as distinguished 
from the appcintment of a successor, and that till the successor is chosen arrange- 
ments can be made for an interim trustee in regard to the temporal functions. In 
United Commercial Bank v. Commissioner of Income-tax8, the Supreme Court points out 
that where a disposition of property was.made by will to “ my adopted son Ranga-. 
hatha’ and the -other clauses referred to merely ‘Ranganatha’ the question 

«whether the disposition is to the person as a persona designata or by reason of his filling 
a particular role must ultimately depend on the facts of ‘the case and the terms of 
the particular instrument containing the disposition. 


EVIDENCE. 


In Union of India v. T. R. Varma?, the Supreme Court makes it clear that the 
Evidence Act has no application to enquiries by Tribunals, and the law only.re- 
quires that in such cases the rules of natural justice should be observed. In Surindar 
Kumar v. Gian Chand}, the Supreme Court lays down that its powers in regard to- 
the admission of additional evidence are in-no way less than those of the Privy 
Council and that the Court has as recognised in Order 45, rule 5 of the Supreme 
Court Rules inherent power to make such orders as may be necessary for the ends. 
of justice or to prevent abuse of process of the Court. Muni Ammal v. Govindarajan1}, 
holds that secondary evidence of a document will be admissible either under sec- 
tion 65 (a) clause (2) or clause (3) where a person in possession of a will describing 
himself as a notaire in French territory states in the witness-box that he is under an 
obligation not to produce the will in any Court in the Union of India and so would 
not produce the will. In Bai Hira Devi v. Official Assignee of Bombay1*, the Supreme 
Court points out that though both sections g1 and 92 are based on the best evidence 
rule they differ however in material particulars, namely (i) section 91 applies to 
all documents whereas section 92 applies only to dispositive documents ; (ii) section gi 
applies to documents bilateral as well as unilateral unlike section g2 which is con- 
fined to bilateral documents, (ili) section g1 is not confined to the executant of a 
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document whereas section 92.applies to the parties: and their representatives in 
interest only. The Supreme Court also points out that section gg provides for 
strangers to the document giving evidence offany fact tending to show.a contem- 
poraneous agreement varying the terms of the document, including the contradicting, 
adding: to or subtracting from the terms, and hence if. the terms of any transaction. 
reduced to writing are in dispute between a party to it and a stranger the restriction ` 
imposed by section 92 excluding evidence of oral ‘agreement. is inapplicable and both" 
e stranger as well as the party thereto or his representative in interest will- þe. at 
liberty to lead evidence to contradict, vary, add to or subtract from its terms. 
Seshi Ammal vò United India Life Insurance Co. ‘makes it clear that. the pr esumption 
under section 108 extends to the fact of death and not to the time of death at any 
particular period and the exact time of death is not a matter for presumption but 
of proof by evidence of a person who claims a right for the establishment of which 
that fact is essential.’ ` Ponnuswami Naidu v. Athi Nadar? lays down that in regard to 
public records maintained with regularity in the ordinary course of routine they 
must be presumed to show official,acts regularly and correctly- performed till the 
contrary is proved. Palaniappa Chettiar v. Rasu Naidu® holds that it would be utterly 
indefensible under the law to-presume the account-books of money-lenders to be 
fabricated or cooked up and disregard them summarily and prefer the oral testimony 
of the debtors. Jagannatha Iyengar v. Mariappan Chettlar* decide$ that where ‘the. 
lessor and the lessee received notice from the true owner that the usufructuary mort- 
age under which the lessor was in possession had been declared by the Court to 
be invalid, the plea of estoppel under section 116 would not enure after such notice ; 
but-the lessees would be liable to pay rent.to the lessor till they receive such, notice 
from the true owner. “In Subramania Goundan v. State of Madras*, the Supreme ‘Court 
makes it clear that as a matter of prudence.a retracted confession should not be 
made the sole basis of conviction unless there is corroboration ; that it is not neces- 
sary that the corroboration should cover every circumstance mentioned in the con- 
fession implicating the accused or that it should come-only from facts and circums- 
tances discovered after the making ofthe confession ; that in cases of an approver e 
or accomplice the matter deposed. to by him should be corroborated in material 
particulars unlike in the case of a retracted confession where general corroboration 
will be sufficient if the Court feels that the reasons given for the retraction are untrue. 
In State of Bihar v, Basawan Singh®, the. Supreme Court states that where a trap is 
laid, the correct rule is that where witnesses are accomplices or particeps criminis 
their evidence should be treated as the evidence of'accomplice is treated, that if 
they are only partisans’ interested in the success of the trap their evidence must bë 
tested’ by the application of circumstances varying from case to case and even in- 
dépendent, corroboration may be needed, and that the nature of such corroboration 
need not be direct but may even be circumstaritial evidence that the: accused 
committed the crime. 
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Court Fers Act. TE : 


-In Maaka Pillaù v. Sandanam Muthirlan A it is held that Court-fee will be; pay- 
alie separately under seçtion 7 of the Madras Court Fees and ‘Suit Valuation 
Act, 1955, where a landlord sues several lessees for recovery. of possession of-holdings, 
inasmuch as the cause of acticn against each lessee is different and distinct though the 
reliefs may be clubbed together under section:6 (3). Varadarajulu, Reddiar v, Venkata- 
krishna Reddiar® decides that since in the majority of. partition suits a reply notice 
will deny the right to partition and also deny joint possession it would be unjustifiable 
and even illegal for that reason to compel the plaintiff to pay Court-fee under sec- 
tion 7 (iv) (6) of the Court Fées Act as amended.in Madras. In Sathappa, Chettiar 
v. Ramanathan Chettiar®, the Supreme Court points out that merely because the plain- 
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tiff in a partition suit has paid the fixed Court-fee under Article 17-B | of Schedule. II- 
and fails to state the amount at which he values the relief, it would not be proper, 
where the plaint does not really attratt the Article, to hold the plaintiff bound by. 
the valuation made by him fer the. purpose of jurisdiction, and to.infer that the 
said valuation must also be taken as the valuation for payment of Court-fees ; in, 
such cases, liberty should be given to the plaintiff to amend the plaint and set ‘out 
specifically the amount at which he seeks to value the claim for payment of Court- 
fee if the Court comes to the conclusion that the case falls under section 7.(iv) (bY 
or'7 (iv) (c). Mohammad Ibrahim v. Vedachala Mudalèart holds that where the heirs” 
of a deceased partner sue for the dissolution of the partnership and for accounts 
and in the process have certain receipts executed by them set aside should they be, 
considered to be releases, there is only a single cause of action ; that in the case of a 
release the value of the property secured will be value of the property released which, 
in the instant case is the partnership interest and not the consideration noted in the 
receipts ; ' that should be the value for purposes of section 7 (iv) (a) and that if the 
receipts were to be set asidé the plaintiff would only get a relief by way of accounting, 
and inasmuch as that accounting had been valued in the plaint for which Court-fees | 
had. been paid no further Courf-fee need be paid. Ramanathan Chettiar v. Soma- 
Sundaram Pillai® decides that where a landlord alleging conspiracy by his tenants to 
carry away the entire produce on the land sued for the appointment of a receiver 
in respect of the crops, Court-fee should be calculated on the value of the varam 
claimed by the_plaintiff taking one half of the value as the basis for the ad valorem 
valuation of the suit and there would be no warrant for ascertaining the 
market value of the lands as the title to the lands was not in dispute. V. K. S. Moha- 
mad Yassim Rowther, In re? makes it clear that though section 12 gives the defendant 
a statutory right to object to the adequacy of the Court-fee paid, still, it is only the 
plaint allegations and the nature of the relief claimed that should be looked into ; 
that it is open however to the Court to look into the substance of the plaint claim 
as-distinguished from its form and demand Court-fee on a proper valuation on prima 

efacle grounds available at the preliminary stage ; that while under thé former Gourt 
Fees Act questions as to appropriate Court-fee were decided by the Court before 
the plaint or appeal was taken on file and under the new Act a tentative decision 
may be taken subject to a difinite decision later on after notice to the defendant, 
the scope of such investigation is limited to determining the nature of the suit and 
to see, if there is any under valuation ;-'and that where the plaintiff seeks partition 
on the basis of joint possession which however is denied by the defendant the sec- 
tion will not enable the defendant to have that controversy decided as a preliminary 
issue. ` Raju Gramani v. Srinivasa Gramani* holds that the word ‘plead’ in section 12 ` 
(2) is not restricted to the written statement only and the dezendant will ‘have 
the opportunity to raise the objection relating to Court-fee either at the time of 
filing the written statement or subsequently by a petition supported by an affidavit 
before. the evidence is recorded. Somasundaram Pillai v. Srimathi Nalini®, takes the 
view that a suit to set aside a decree under which a husband on dissolution of marriage 
was directed to pay his wife ‘a certain sum every month so long as she did not re- 
marry has to be valued for purposes of Court-fee on the basis of the amount payable 
for one year, and that reading sections 23 and 40 together it is clear that there cannot 
be two:standards of valuation for‘purposes of claiming maintenance and for cancella- 
tion of a decree for maintenance. Sampathkumar Ayyangar v. Periunal Dasari®-states 
that where a: plaintiff sues a number of tenants for a declaration’ that they have, no 

‘occupancy rights alleging conspiracy among them'to deny his title the suit is on a 
‘single cause of action and Court-fee should be assessed under section 25 (d). , Vidpuda~ 
wallè, Thayar, In: re’, -holds that in regatd to an appeal from an order rejecting a plaint 
‘for non-payment of Court-fee within the-time set after refusal of application for per- 
„mission to-sue-in, Jorma ais the subjectematice of- roppen is oniy the right of the 


Ir, T P 
(1958) 2 ML J 442: a A 5. (1958) 2 MLJ 
(1958) 2 M.LJ.'94.° èy a 6. (1958) 2 M.L.J. 4r2.- f 
(BB ME at Is i S T CWB AMA ia E) 





Ma mt ee 
ai 


PED 





C 


16 THE MADRAS LAW JOURNAL. [195% 


appellant to seek his remedy as a pauper which is incapable of valuation, and so- 
Court-fee need not be paid on an ad valorem basis but on a fixed basis under section 
52 read with section 50. In Krishnamurthi v. Krishnanda Mudaliar’, it is pointed out 
that when an appeal is withdrawn after being registered and numbered as having 
become unnecessary no refunding of Court-fee can be ordered ; that when an appeal 
presented with deficient Court-fee was returned but was not represented having 
become unnecessary, though no refund of Court-fee could be ordered under the 
former Court-fees Act, still the Court could issue a certificate that the appeal had 
not been numbered and direct the appellant to apply to the Revenue authorities for 
ex gratia refund as in the case of spoiled stamps ; and the fact that a provision for- 
refund has been made in section 66 of the new Act shows that refund in such cases. 
would be always just and proper. Badrajala Naidu, In re®, and Sinnapappal v. - 
Subbanna *Goundan®, hold that an appeal filed against an order ascertaining the 
quantum of mesne profits has to be valued on the amount of mesne profits in: 
dispute and Court-fee should be paid ad valorem on such amount. 


LIMITATION Act. 


‘In Karuppaiah Pillai v. Pichat Pillai‘, it is pointed out that section 13 of the Limi-. 
tation Act would apply to suits based on a cause of action which atose out of India, 
and it is open to the plaintiff to exclude the period when the defendant was outside 
India in computing limitation. In M. S. Patwardhan v. Govind Bhanu’, the Supreme 
Court lays down that the burden lies on the plaintiff to satisfy the conditions necessary" 
for invoking section 14 and it is not forthe contesting defendants to adduce evidence 
to the contrary, and ‘good faith’ in section 14 should be understood with. reference to- 
section 2 (7) where it is stated that “ a thing shall be deemed to be done in good faith 
where it is done with due care and caution ” and not with reference to the definition 
in the General Clauses Act that “a thing shall be deemed to be done in good faith. 
where it is in fact done honestly, whether it is done negligently or not.” Marappa 
Goundan, In re® states that section 18 is an enabling proyision postponing the start- . 
ing of limitation in cases where the right to seek relief is kept from the knowledge of a` 
person by fraud and to invoke the aid of the section it must be shown that there was 
fraud and that through it one was kept from the knowledge of his right. Velayutha 
Nadary. Veluchami Nadar”, makes it clear that Article 8 in Schedule 1 applies in terms. 
only to the recovery of the price of food or drink sold by the keeper of a hotel, and 
where the suit is for the recovery of an amount payable under an account the suit will 
be governed by the rule of three years applicable to such cases. Corporation of Madras v. 
Kothandapani Chetiy® holds that a suit by a municipality for recovery of damages caused 
to one of its lamp posts by the defendarit’s lorry will be governed by Artilce 36 and 
the suit should he instituted within two years of the misfeasance taking place, and to. 
such cases Article 49 which has reference to cases of movable property in the possession 
of a third party can have no application. In Adimoola Padayachi v. Pavadat Padayachi’, 
it is stated that where a minor is eo nominee a party to an alienation of his property by 
his guardian for an alleged necessity, the alienation is not void but only voidable 
and must beset aside within three years of the minor attaining majority under Article 
44, and the minor cannot alienate the property after attaining majority ignoring 
the previous alienation of the item by his guardian. Thangaraja Pandiyar v. Veeraraghava 
Jyengar'°, points out that Article 131 applies not merely to a suit for-a declaration 
of right, but it also governs the period of limitation for the recovery of money under 
such right, and hence a claim for the recovery of arrears of melvaram amount being 
a periodically recurring right can be enforced within 12 years under that Article. 
Padmavathi v. Ananteswarar Temple11 lays down that the words “when the money 
becomes due” in Article 132 should be construed with reference to the capacity of the 
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ichargeholder: to collect the unpaid purchase money. In Shreemathi.Kasi Bai v. 
Sudha Rani Ghose1, the Supreme. Court states-that though it may not be necessary for 
-establishing adverse possession under Article 144 over a;coa] mining area, to carry on 
„mining -operations continuously for 12 years, continuous possession of the mining 
„area and the mine would be a necessary ingredient to establish adverse possession, 
_Munla Servai v. Hanuman Bank, Ltd.?, holds that the period oflimitation for execution of 
.an order made by the High Court on its original side under the Banking Companies 
.Act, 1949, in winding up proceedings is 12 years prescribed by Article 183 and Article 
. 182 cannot apply. Krishnaswam Naicker v. Naranappa Naicker*, points out that execu- 

tion petitions filed by persons purporting to be;the legal representatives ot a receiver 
would not be in accordance with law and would not save limitation for execution, 


INSOLVENCY. 


In Appannan v. Subbanna Goundan+, it-is held that the requirements of section 16 
«f the Provincial Insolvency Act are satisfied when the first petitioning creditor with- ' 
draws the amount deposited by the insolvent towards his debt and does not proceed 
with the insolvency petition and where the consequent annulment of the adjudication 
would result in defeating all the other creditors. Velayudham Chettiar, In re®, decides 
‘that since for purposes of section 34 (2) under which the debts of an insolvent are 
provable on adjuglication an order of adjudication takes effect from the date of the 
presentation of the petition for adjudication a debt which was in time and not barred 
by limitation on the date of the presentation of the petition could be proved in insol- 
“vency against the debtor notwithstanding that a suit to recover the debt was barred 
on the date of adjudication. Hanumanthiah v. Official Assignee! lays down that it is not 
-open to a private party to insist in insolvency upon Government exercising their right 
-of priority. Ramanath Iyer v. Ramachari? holds that the combined effect of sections 51 
‘ (1) and 51 (3) of the Provincial Insolvency Act is that while a purchaser in good faith 
‘gets a good title to the properties sold in Court-auction after the presentation of an 
‘insolvency petition the decreeholder cannot get any right to the proceeds, which 
would vest in the recéiver. In Bai Hira Devi v. Official Assignee®, the Supreme Court 
e makes it clear that the Insolvency Court alone has jurisdiction to annul the insol- 
vent’s transactions, and so the proceedings taken by the Official Assignee under section 
55 of the Presidency Towns Insolvency Act cannot be deemed to be proceedings taken 
for and on behalf of the insolvent at all but only in the interest of the whole body of 
the insolvent’s creditors. : 


Crviz PROCEDURE Cope. 


In Kesavalu Naidu v. Doraiswami Naidu’, it is stated that where a plaintiff claims 
_ more than what the facts averred by him would warrant the Court should not dismiss 
the suit but give such relief as he is entitled to, and the Court should not refuse to 
grant a relief not specifically asked for in the plaint ifsuch relief isobviously required 
by the nature of the case and is not inconsistent with the relief specifically claimed, 
and the mere absence of a formal issue is immaterial when the defendant is not taken 
by surprise. Murugayya Pillai v. Seethalakshmi Ammal!’ holds that where security is 
, directed to be furnished as a condition for granting stay, the requirement of engrossing 
the security bond on a stamp-paper is not a mere technicality and the principles gover- 
ing the giving of security under section 17 of the Provincial Small Cause Courts Act 
will equally apply to cases of giving security in pursuance of the orders of Court under 
the Civil Procedure Code. Aravan Servai v. Kamugan Servai}! makes it clear that under 
section 10 civil Courts and the revenue Courts are not rivals trying to obtain custom 
but should observe the comity of Courts, and hence if there are pending proceedings 
in a civil Court where a prima facie decision has been given that the relationship , 
of landlord and cultivating tenant does not exist and the opposite party rushes to 
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.the revenue Court in order to obtain a decision tc the contrary, the latter should hold 
its hand and await the decision of the civil Court, and the moment it is found that the 
relationship of landlord and tenant does not egist the Revenue Divisional Officer must 
rest at the finding of the civil Court and dismiss the application before ‘himself. 
In Seshi Ammal v. United India Life Insurance Co.1, it is held that'in order that a judg- 
ment or order passed ex parte may on the ground cf res judicata or principles analogous 
to it bar the hearing of a question or issue in a subsequent proceeding or at a subse- 
quent stage of the same preceedingit is necessary that the pleading and the prayer-that 
led to the passing of the judgment or decree should give express notice to the opposite 

` party that the question or issue would or might be decided by the Court which deals 

_ with the matter. Abdul Afeez Sahib v. Official Receiver? decides that where an applica- 
tion for execution of a mortgage decree was made after three years from the date of 
the order on a prior application but the judgment-debtor to whom notice was sent 

-did not contest-and an ex parte order for sale was made, the effect of the drder is that 

-the Court must be deemed to have decided that the petitioner had a right-to execute, 

-that the judgment-debtor was liable to satisfy, that the decree is executable and not 
darred by limitation; and that the order bars an investigation of the plea of limitation 
raised at the stage of a subsequent application for execution on the principle of con- 

structive res judicata.  Rajarainam v. Muthuswami Kangani® points out that though the 
judgment and decree of a foreign Court might have been passed e parte still if it was 

‘passed on a consideration of the evidence adduced in the-case the decision should be 

, »deemed to be one on the merits and conclusive. The decision-also põints out that-a 

-suit for the recovery of-money simpliciter due under a foreign judgment cannot be 

-instituted in any Court merely because the defendant owns and is possessed -of prò- 

“perty within the jurisdiction of the particular Court. - General Papers Lid. v: Pakkir 

- Möhideén -@ Brothers decides that where -a contract to supply goods was entered 

-jnto at Madras.and the goods were to be despatched--by rail to Sattur railway 

i station and the entire price and charges were to be paid by the buyers at Tenkasi to 

the Bank to-which the railway receipt-was sent by the sellers consigning the goods to 

$self, ‘the Sub-Court of Tinnevelly had jurisdiction, -under section 20-(c) to entertain 

-the suit inasmuch as part of the cause of action; namely, the payment of price was t8. 

‘ be at Tenkasi, a place within the jurisdiction of that Sub-Court. - -Rangappa Goundanv. 
Marappa Goundan® states that though the awarding of costs is in the discretion of the ” 
Court such discretion must be exercised on legal principles and judicially and where 
the Court directs that costs shail not follow the event it must-state its reasons in writing. 
Mahalinga Pathar v. Santhanagopalakrishnan® takes the view that a party defendant 
whose name is directed to be removed from the record and who is exonerated from the 

suit may nevertheless be a party to the suit within the meaning of section 47 and any 

‘ order passed on an objection raised by such party in execution will be.open to/appeal. 

«Spd Noor Sahib v. Mohammad Ghouse’ decides that where an ejectment suit was settled 

: providing inter alia for payment of a ‘certain sum by’ the defendant to the plaintiff 

: charging. the superstructure’on the concerned land and providing for the plaintiff 

‘executing the decree in default of payment arid the plaintiff did not, in spite of default 

‘ ‘take any-steps within time to execute the decree but filed a fresh suit for the recovery 

of the amount and enforcement of the charge, such a suit would be barred under set- 
“tion 47 as the matter is one relating to the execution, discharge and satisfaction ofa 
decree, * Sinnapappal v. Subbanna Goundan® -holds that mesne profits have to be’ ascer- 

-tained-only in'an application under Order 2ọ, rule 12 and not in execution under sec- 

tion 47.- In Venkatachalam Chettiar v. Umayal Achi®, it is held that. where one of the 

! reliefs claimed in an.execution petition against the legal representatives of a deceased 

- debtor filed on the eve of the expiry of twelve years related to a prohibitory order in 

: respect of certain debts,-arid the Court found that the representatives had to account 

“for a certain sum they’ had realised and were’ therefore liable to be proceeded against 
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personally to the extent of such sums, but did not pass any order directing them to 
deposit sum irito Court to satisfy the decree, and, subsequently, an application was put 
in to amend the execution petition by the- inclusion of a prayer for the arrest of the 
legal répresentatives for realisation of the amount admitted to be with them, such 
petition is competent arid not barred under section 48. -Vaithyam Nanjappa v. Rama- 
natha Chetti? points out that where a mortgagee decrecholder applies for sale of the 
security in execution of his decree and the sale proceeds are deposited in Court such 
amount would still be part of his security and cannot be regarded as “assets of the 
judgment-debtor” enabling other simple money decrecholders to apply for rateable 
distribution under section 73. Yusuf Rowther v. Yusuf Rowther® holds that a concurrent 
finding of fact by the lower Courts reached by casting the onus of proof wrongly 
can be regarded as an error of law within the meaning of section 100. Marayi Ammal 
«v, Nallaya Goundar® states that a reference to the proviso under section 113 by a sub- 
‘ordinate Court to the High Court on the question of the validity of an Act or Ordi- 
nance could be made only if the Court records its prima facie finding that the impugned 
Act or Ordinance is invalid: In Raja Ganga Pratap Singh v. Allahabad Bank‘, the 
Supreme Court points out that the question contemplated by the proviso to section 
113 is as to the validity of the enactment of any provision in-it. Commissioner, 

, Madurai Municipality v. Jagannatha Aiyar®’ makes it clear that though the High Court 
-will not disturb a finding of fact ‘by the’ lower Court in the exercise of its revisional 
- jurisdiction, still where the finding is based on a wrong approach to the relevant statu- 
tory provisions the High Court could interfere under section 115. Swminatha Odayar 
v. Raja: Muhammad Rowther® states that though the High Court will be reluctant to 
interfere in revision where the decision on the question at issue depends on ‘the 

_ exercise of the lower Court’s discretion, if such discretion has been exercised on ‘an 
erroneous assumption for which there is no basis the order is liable to be set aside in 
“revision. ~ Appai Goundan v. Perichi ‘Gounder? holds that where a Revenue Divisional 
Officicer recalls and sets aside an ex parte order passed under the Madras Cultivating 
Tenants Protection Act, 1955, the acts without jurisdiction and the order setting aside 
< the ex parte order is liable to be set aside by the High Court under section 115 whether 
“the ex parte order was right or wrong. In Saila Bala-Dassi v. Nirmala Sundari Dassi8, 
the Supreme Court points out that section 146 should be construed liberally so as to 
advance justice and not in a technical or narrow sense. Sttaraman v. Patiabhiraman® 
‘takes the view that though section 148 empowers the Court in its discretion to extend 
the'time fixed by it to do an act, that section presupposes the pendency ofa suit, appeal 
or proceeding in which time had been granted, that where the proceeding ceases to 

_ exist consequent upon a default clause provided in the order itself the section cannot 
“apply. Pandarasannadhi of Dharmapuram Adhinam, In ret? decides that the power of the 
„High Court to withdraw a suit from a Court subordinate to it in the mofussil cannot 
' mean that a‘suit which ought to'be instituted in the subordinate Court could be insti- 
tuted in the High Court in'the first instance, andthe High Court has no jurisdiction 
to réceive such a plaint merely because the mofussil Court was closed for the summer 
` vacation, and section 151 cannot avail. Ramayya Pillai v. Ramaswami Pillai11 takes the 
view that section 152 is wide enough to include a compromise decree and that if there 
_aréclerical or arithmetical mistakes in such a decree the same can be rectified undër 
that section by the Court. In Razia Begum v. Sahebzadi Anwar Begum}?, the Supreme 

` Court makes it ‘clear that the question of addition of parties under Order 1, rule 
10.is generally not one of initial jurisdiction of the Court but of a judicial discretion 
* to be exercised in view of all the facts and circumstances of a particular case though 
“sometimes it may raise controversies as to the Court’s power in contradistinction to its 
inherent jurisdiction, and there cannot be the least doubt that in order that a person. 
“may be added as a party to a suit he should have a direct interest in its subject-matttr 











i (1958) 2 MELJ 566. 7. (1958) 2 M.L. 99. 20 0 
2. prasa IMLJ.1g%. 2:50. t 8. (1958) 2 M.L.J. (S.C) 99." j 
3- (1958) 1 M.LiJ. 431, :- n A 9. (1958) 2 M.L:J. 255.- _ ; 
4. (1958) 1 M.LiJ. (S.G.) 156. © < 10. (1958) 2 M.L.J. 227. -- . E Ta 

yg : m 


5. (1958) 1 M.L.J. ote a . it. (1958) 2M.L.J. 514. 0 6 vo e 
6. (1958) 1 M.LiJ. goa. © + - uues eB 1g. (1958) 2 M.L:J: (8.0) 19g ss 


20 THE MADRAS ‚LAW JOURNAL. (1959 


¿whether it raises questions concerning movable or-immovable property. Krishna 
Rice Mills v. Rajagopala Konar? holds that where postal service of summons was taken 
‘out to the defendant under Order 5, rule 9 (3),and the endorsement read that he had 
refused to receive the registered summons and no affixture was effected as required 
. by Order 5, rule 17, there was no due service of summons and an ex parte decree passed. 
thereupon was liable to be set aside. Sundaralingam Cheitiar v. Nagalingam Chettlar® 
«decides that where the suit was one for the removal of trustees and subsequently an 
„amendment to the plaint pleading the invalidity of the appointment itself of the 
trustees was sought the amendment cannot be permitted under Order 6, rule 17, 
‘since it is a new cause of action that has to be pleaded. Muthuswami Raja v, Ramu 
Ammal? holds that any error due to a mistake in pleading such as a written state- 
ment can be permitted to be corrected by an amendment made during the pendency 
-of the suit and that whether in any particular case the amendment sought would rectify 
„a mistake would depend on the facts of the case. In Muhammad Abdul Rahim Mara- 
kayar v. Peer Muhammad‘, it is pointed out that though in a suit for partition properly 
-so called an issue as to the shares of the several parties is usually raised, no such issue 
-arises in a suit for a declaration of the plaintiff’s title to a half share in certain proper- 
ties as against the defendants who as between themselves have disputes of their own 
but are equally interested in non-suiting the plaintiff; that there is no principle of law 
-or equity on which they should be compelled to have their disputgs adjudicated and 
to have their shares determined and separated inter se when they do not want any such 
‚division; and that Order 14, rules 1 and 5, will not allow the framing of such issues. 
Kaliammalv.Pongiammal® takes the view that the omission in Order 18, rule 18, to make 
-a Court holding a local inspection prepare notes of such inspection and keep them 
-on record is only due to inadvertence, but such omission will not mean that a Judge 
-making a local inspection is not under a duty to make notes of such ifispection and 
“keep them as part of the records of the case. NVarayanaswami Chetti, In re®, decides 
that an erder passed on an application under Order 20, rule 11 (2), permitting a 
_judgment-debtor to pay the decree amount in instalments is one passed in the judicial 
discretion of the Court and is appealable under section 47. Karuppaiah Pillai v. 
Pichai Pillai? holds that a suit for accounts by the principal against his agent cannot 
be dismissed on an allegation that the agent had handed over all the account-books to 
the principal and the latter has not produced them ; that the proper course would be 
to pass a preliminary decree directing the taking of the accounts leaving it open to the 

. -agent to prove his allegation ; and that the suit cannot be dismissed on the ground 
-either that the plaint does not contain a detailed statement of accounts. Murugappa 
Chettiar v. Kannammai Achi® makes it clear that a literal interpretation of the words 
“any persons whose interests are affected by the sale” in Order 21, rule go, would 
-cover other decreeholders of the judgment-debtor, his ordinary creditors, and even 
prospective claimants; such wide construction is not contemplated by the Legislature; 
-that to entitle a person to apply under that rule the interests alleged to be affected 
-by the sale should be interests directly and immediately likely to be affected by the 
-sale ; and hence a mere decreeholder of the judgment-debtor cannot apply under that 
rule. Lakshmi Ammal v. Thangaraja-Padayachi® points out that under Order 21, rule 
gi the confirmation of a Court auction sale is a-duty of the Court to be performed even 
without application from any party and the mere fact that an application was made 
“by the auction-purchaser impleading a third party who had offered a higher price 
“subsequent to the sale and had applied to the Court for resalé of the property on his 
offer, and the sale was confirmed without notice to such party, will not by itself vitiate, 
the order of confirmation. Swaminatha Odayar v. Raja Muhammad Rowther'® takes 
the view that though the delay in filing or representing an application under Order 
-g1, rule 100,for redelivery of possession of property taken in execution can be excused 
~when the applicant has been pursuing in good faith other remedies, yet, where the 
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applicarit has béen claiming àt the 'same time to be in possession, in ptécéedings under 
section 145; Criminal Procedure Code, keeping one Court ignorant of his attitude in 
the other Court it cannot be said that the delay in his filing his claim is‘bona fide. In 
Saila Bala Dassi v. Nizmala Sundari Dassi+, the Supreme*Court:holds that whoever is 
entitled to be but has ‘not been brought on record under Order 22, rule 10 in a pending 
‘suit or proceeding would be entitled to prefer an appeal against the decree or order 
passed therein if his assignor could have filed such an appeal, there being no prohi- ` 
bition against it in the Code. In J. M. Basappa.v. D. B. Ayyappa?, the Supreme 
Court lays down that the provisions of Order 23, rule 1 do not apply to election peti- 
tions and it would not be open to a petitioner to withdraw or akandon a part of his 
claim once an élection petition was presented to an Election Commission ; more so, 
when such a withdrawal or abandonment of a part of the claim would have thé effect 
of depriving the returned candidate or any other party to the petition of the right 
of recrimination which had accrued to him. Chinnammai Nadar v. Devagirubai Rajan’, 
decides that where the trial did not take into account certain items of property while 
assessing the capacity of the' plaintiff to pay Court-fees it is for the State to question 
the legality or correctness of the order of the trial Judge granting leave to sue in 
Jorma pauperis, and the High Court will not interfere in a revision filed by the defen- 
dant. Rangaswangi Naidu v, Anguswami Naidu‘, points out that while sales of property 
by Government for realisation of its dues would discharge prior incumbrances, a sale 
of property for realising an amount made recoverable as if it were land revenue would 
only be subject to encumbrances, and hence Court-fee payable to Government in a 
‘suit for partition of property already. under mortgage brought in forma pauperis can- 
not have precedence over the rights of the mortgagee. In Santosh Kumar v. 
Bhai Mool Sitgh®, the Supreme Court states the object of Order 37, rules 2 and 3 to be 
to see that the defendant does not unnecessarily prolong the litigation and prevent 
the plaintiff from obtaining an early decree by raising untenable and frivolous de- 
fences in a class of cases where speedy decisions are desirable in the interests of trade 
and commerce and that the discretion is exercised on judicial lines by the Court. 
@Aboobucker v. Kunhamoo®, points out that an interim relief sought during the pendency 
of.a suit could not be greater in‘scope than what could be granted in the suit itself 
after the party has established his right to that relief, and whether it be a question of 
jurisdiction or one of discretion it is a factor to be taken into account in, deciding 
whether a. Court should or even could grant an injunction when the person against 
whom the interim injunction is sought is not a party to the suit and against whom no 
relief could be granted in the suit itself. Muthuswami Gurukkal v. Ayyaswami Thevan?, 
holds that it cannot be said that the Civil Court has no jurisdiction at all to grant 
any interim relief in suits instituted under section 62 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951, and that if the relief is permissiblé under 
Order 39, rules 1 and 2 and is not affected by section 62 (1) of the Endowments Act 
the right and jurisdiction of the Civil Court fo grant such relief remains. Rajalakshmi 
Ammal v. Muthuswami Goundan®, takes the view that though in extraordinary cases 
the Court has jurisdiction to appoint a receiver under Order 40, rule 1 in simple money 
suits even before decree, the Court will nat exercise its discretionary powers to appoint 
a receiver in the absence of any extraordinary:circumstances. Arishnaswami Naicker 
v. Naranappa Naicker®, decides that a receiver, appointed for whatever purpose, is’ 
an officer of Court and cannot have legal representatives to succeed thereto ; his 
office comes to an end on his death ; and the appointment of a'receiver in respect of a 
debt is not tantamount to an assignment in his favour of the debt itself. ‘Srinivasa 
Perumal Naicker v. Thayammal'®, lays down that maintenance suits should not be’ 
stayed except cn the clearest gtound of necessity or law inasmuch as persons seeking’ 
maintenance are heedy persons. Muthuswami Naicker v. Ramalinga Naicker11, holds 
that the term ‘restitution’ in Order 4r, rule 6 has no reference to ‘restitution” under. 
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section 144, that the former provision contemplates cases wherë the decree-holder 
_seéks to draw out moneys deposited by the other party to avert execution and that in 
such cases when an appeal is pending suitableetterms may be imposed such as furnish- 
ing security for such, withdrawal unlike under section 144 where the Court is not 
bound to order security. In Sachindranath Chatterjee v. State of Madras}, it is pointed 
out that though Order 45; rule 7 limits the discretion.of the Court to grant extension 
. of time to a maximum of 60 days beyond the go days time an applicant would have 
‘as of right to deposit the security ordered by the Court in an application for leave to 
appeal to the Supreme Court, rule g of Order 12 of the Supreme Court Rules enables 
‘the Court dealing with such applications to grant extension of time as the justiceof 
the case requires and the rule of the Supreme Court will prevail over the provision 
in Order 45, rule 7 of the Civil Procedure Code. . 


CRIMINAL PROCEDURE CODE. 


In Arumugham v. Ponnalagu?, it is observed that the First Information Report 
is only a complaint to set the officers of law and order in motion and the rejection of 
the story on the ground that it is defective will be an inadequate appreciation of 
Criminal investigation and the weight to be attached to evidence in criminal cases. 
In Kanta Prasad v. Delhi Administration®, the Supreme Court makes it clear that though’ 
it would be prudent to hold a test identification parade with respett to the witnesses 
who did not know the accused before the occurrence, failure to hold such parade 
would not make inadmissible the evidence of identification in Court and the weight 
to be attached to such identification would be a matter for the Courts of fact, and it is 
not for the Supreme Court to reassess the evidence unless exceptional grounds are 
established necessitating such a course. Fernandez, In re4, lays down that the ordinary 
rule in the Criminal Procedure Code is that judgment in any case should be deliver- 
ed only by the Judge who has heard the whole of the evidence in the case, the only 
exception to it being that created by section 350 of the Code which empowers a 
Magistrate to dispose of a case on evidence heard in part by himself and in part by 
his predecessor. Raman, In re®, states that normally in criminal cases any delay in, 
filing an appeal cannot be excused without notice, to the respondent, that where the 
delay is excused without such notice it is open to the respondent at the time of the 
final hearing to raise the question of delay and show that there was no justifiable 
ground to excuse the same and the mere fact that an appeal against acquittal was 
sought to be filed after the expiry of the period of limitation as a result of the attention 
of the Public Prosecutor being drawn to the matter in Court in a connected proceed- 
ing is no ground by itself to excuse the delay. Angappa Goundar v. Krishnaswami 
Goundar®, points out that the object of section 14.7, Criminal Procedure Code is to 
prevent breaches of the peace, to secure the maintenance of peace, and to enable the 
parties to enjoy their rights until there is a final determination by the Civil Court ; 
that considering the scope of sub-section (2) which empowers a Magistrate to prohi- 
bit any interference with the exercise of the right of the aggrieved party it is clear 
that it could include a positive direction to the offending party to make the prohibi- 
tion effective and useful; and that where an order under that sub-section has been 
made against a wrongdoer it is he who should be forced to resort to the Civil Court 
and not the wronged party, and till he gets the orders from the Civil Court the 
order under section 14.7 will stand. In Somasundaram v. Gopal’, it is held that though 
under section 204. (1-A) no summons or warrant shall be issued against an accused 
until a list of the prosecution witnesses has been filed, the section does not prohibit 
any variation of the list ; that what is required is the filing of a bona fide complete list 
of the witnesses so far known or considered by the complainant as necessary for his 
case ; that the complainant may afterwards file a supplemental list in addition or give 
up some of the witnesses in the original list ; that, in the latter case, the Court can 
draw any inference against him if the giving up is mala fide; and that, even so, the 
credibility of the witneses in the supplemental list is a matter for the Court to consider, 
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and when the Magistrate is asked to summon fresh witnesses he must apply his mind, 
‘and till he décides to summon. no riotice-‘need go to the accused... -Hanumantha Kao v. 
v. State of Andhra Pradesh}, decides thatthe procedure prescribed by sectioris ‘257 and 
207-A introduced by Act XXVI of 1955 for commitment proceedings. though diffe- 
‘rent from that in section 208 and. the following séctions rests upon a reasonable, classi- 
fication’ and is therefore not. unconstitutional . Veerappa Gramani, In re?, points out 
that while there are provisions in sections 207-A (3) and 215-A (1) requiring the | 
“Magistrate to satisfy himself that the documents referred to in section 173 have been 
furnished to the accused before the commencement of the committal enquiry or warrant 
case there'is no corresponding provision with reference to the trial of summons.cases; 
but it does not make much difference, because, the accused can always bring to.the 
notice of the Magistrate even in a summons casé that the provision in section, 173 
has not béen complied with and it will then:be the duty of the Magistrate to see that. - 
it is complied with before proceeding further with the case.» K. G. Jagannathan, In re?, 
decides that in cases tried by the Mobile Railway Courts, the Honorary Magistrates 
‘should follow the elementary principle of criminal procedure under section, 342, of 
questioning the accused also after the evidence against him is recorded With reference . 
to the circumstances that appear against him, and that otherwise the whole proceedings 
will be vitiated. In Anant Gopal Sheory v. State of Bombay*, the Supreme Court points 
out that on a plaireconstruction of the words used in section 116 of Act XXVI of 1955, ` 
section 342-A of the Code is available to a person against whom a prosecution is pen- 
ding and the accused becomes a competent witness for the defence. Vittal Rao Muda- 
liar v. Sundararaghavan®, takes the view that the reference contemplated by section 346 
(x) is not limited to the stage at which the Magistrate takes cognisance of the filing of 
the complaint, and that where after the trial has started and in the course of the exa- 
mination of a witness the Magistrate becomes aware of the more serious offence, it is 
his duty to make a reference to the superior Magistrate who has jurisdiction to try 
that offence; and it cannot be said that he has no power to make a reference under sec- 
tion 346 (1). Raman v. Murugan®, holds that appeals under section 417 will abate under 
section 431 on the death of the accused and appeals other than those under section 
417 will abate on the death of the appellant ; and there being no provision in the 
Code for a legal representative of a deceased appellant being brought on record a 
criminal appeal cannot be presented after the death of the appellant. Coimbatore 
Municipality v. Narayanan’ decides that to applications for special leave under section 
417 (4), section 5 of the Limitation Act is applicable to excuse the delay, if any, in 
filing the application. In Ramaswamy Nadar v. State of Madras®, the Supreme Court 
makes it clear that there is no warrant for holding that section 423 (1) (a) does not 
authorise the High Court to convert an order of acquittal into an order of conviction 
in respect of an offence other than the one for which he was tried by the trial Court 
and acquitted ; and hence, it will be competent to the High Court to confirm the - 
trial Court’s order of acquittal under section 420, Indian Penal Code and convict the 
accused of an offence under section 403 of that Code if the offence is made out. 
Sethurayar v. Lourduswamt®, decides that section 146 (1-D) only precludes an appeal; 
review or revision on the civil side against the finding of the civil Court, but that 
does not bar a revision under sections 435 and 439 against the order of the Executive 
First Class Magistrate at least to show that the order of the lower Court is not in 
conformity with the decision of the civil Court. In Ahmed Mohideen Khan v. Inspector 
of “D” Division+®, it is held that the Code of Criminal Procedure (Madras Amend- 
ment) Act XXXIV of 1925 is not ultra vires the State Legislature, and the constitu- 
tion of a separate Sessions Court for the city of Madras is valid, and the Sessions 
Judge has jurisdiction to entertain under section 528 (1-C) applications regarding 
transfer of cases pending on the file of the Presidency Magistrates. In Kanta Prasad 
v. Dethi Administration41, the Supreme Court decides that the irregularity in not 
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framing sepatate charges under seétions 120-B, 224] 109, of the Penal ode and sec- 
tion 5 (2) of the Prevention of Corruption Act, 1947 as required by, section 223 of 
‘the Criminal Procedure Code is cured by tht provisions of section 537 of the Crimi- 
nal Procedure Code. In Tulab Haji Hussain v. Purushottam Mondkar1, the Supreme 
‘Court ‘points out: that under section 561-A the High ‘Court has inherent | power to 
-cancèl ïn a proper case the bail granted in‘respect, of a bailable’ offence; that tlie 
power should be exercised sparingly, carefully and with caution, and only where such 
exercise is justified by the tests laid down’ in the section itself; that after all procedure | 
-whether ¢ivil or criminal must serve the’ higher purpose of justice; and it is only 
when the erids of justice are put in jeopardy’by the conduct of the accused that the - 
inherent power’ can‘and should be ‘exercised, that thére is.no conflict between the 
.exercise of the inherent-power and thé provision of section 496 ; that the committient 

-“td custody is the’ result of a judicial order passed onthe ground that the acctised ‘has 
forfeited -his bail and his subsequent conduct showed that pending the trial he 
‘cannot, be allowed to remain at large’; and that where such a person is committed 
‘to custody ` it would not -be, open to him to fall back upon his rights under 
section 499: ; m 
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: [FULL BENCH.] 
IN THE*HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN, Mr. Justice SUBRAHMANYAM AND 
Mr. Justice GaNAPATIA PILLAI. 


©. N. Subramania Iyer . E ..  Petitioner* 
. De j f l 
Dharmalinga Padayachi and another .. Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955)'as amended by (Act XIV of 1956) and Madras 
‘Cultivating Tenants(Payment of Fair Rent) Act (Act XXIV of 1956)—~Constitutional validity. 


In determining the constitutional validity of an enactment it is to be seen whether the .impug- 
n@d legislation is within the competence of the Legislature under Part XI and Schedule VII of the 
‘Constitution. Ifitis competent then it has to be ascertained whether any of the fundamental rights 
‘guaranteed by Part III of the Constitution are affected by the legislation and affected in a manner not 
-warranted by the Constitution. 


The subject-matter of the impugned legislation [Madras Cultivating Tenants Protection Act 
(XXV of 1955) and Madras Cultivating Tenants (Payment of Fair Rents) Act (XXIV of 1956)] falls 
under Item 18 of List II of the Seventh Schedule, viz., Land, that is to say, rights in or over land, 
Tand tenures, including the relation of landlord and tenant. The impugned enactments purport 
to regulate the relation of landlords and tenants in agricultural lands in the State. . 


The term tenant in Item 18 of List II of Schedule VII includes an ‘ex-tenant’. It follows that 
the circumstance that the Acts impugned in this case confer rights on persons who were let into pos- 
session on tenancy agreements but who continue after the expiry ofthe terms of their tenancy would 
mot take the Acts beyond the scope of Article 246 (3) and Item 18 of List II of Schedule VIL. 


The power to regulate the relations of landlords and tenants is granted to the Legislatu 
Item 18 of List II of Schedule VII in addition to the power granted to the Legislahure to sae La 
with respect to contracts and transfer of property concerning agricultural land. The Legislature 
ds therefore competent to modify and introduce obligatory terms in contracts of leases of agricultural 
dand. g 


Under Article r9 (1) (f) of the Constitution the right to hold and dispose of prope is subj 
sto the power of the State to impose reasonable restrictions in the pablic teret” st ER 


The restrictions imposed on landowners for the benefit of tenants cannot be regarded as unreason- 
able or beyond the competence of the Legislature on the mere ground that the restrictions deprive 
tthe landowner of certain antecedent vested right. The denial to landowners of the right to evict 
their tenants for a period of three or four years cannot in the circumstances be considered as an 
‘unreasonable restriction of their rights. ; : : 


‘That in the matter of rent the Legislature of the State has power, in supersession of the terms of 
the contract between the parties, to direct the fixation and payment of fair rent appears, so to speak : 
on the face of the relevant provisions of the Constitution. BESS 


TO LL LL A CC 
* Writ Petition No. 644 of 1957. 11th July, 1858. 
bem x PS oy e 3 : (2oth Ashada, 1880-Saka.) ` 
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In order that the Legislature ofa State might enact legislation extending the term of a tenant 
beyond the period fixed by the contract of tenancy, it is not necessary that there should be a situation 
which can be called an emergency in the relations of such landowners and tenants. 


The impugned Acts represent a valid exercise off the Legislative powers of the State under 
Article 246 and Item 18 of List II of Schedule VII of the Constitution and the restrictions, 
imposed by the enactments on the landowner’s right to hold property are reasonable restrictions 
imposed in the interests of the general public. 


The Acts do not offend Article 14 of the Constitution also. 


How far the principles enunciated in the decisions under the American Constitution can be 
importen i in determining the validity o of enactments under the Gonstitution of India considered: 


“ Case-law discussed. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of prohibition directing the Rent Court, Mayuram, to, 
forbear from proceeding further in P.No. 1096 of 1957 on its file. 


K. V. Venkatasubramania Ayyar and G. R. Fagadisan, for Petitioner. 
S. Mohan Kumaramangalam and `K. V. Sankaran, for first Respondent.. 


The Advocate-General (V. K. Tiruvenkatachari) and the Addifional Government 
Pleader (K. Veeraswami) on behalf of the State. 


The Court made the following order 


Subrahmaxyam, F.—The petitioner challenges the constitutional validity of the: 
Madras Cultivating Tenants Protection Act, 1955, as amended by Madras Act: 
XIV of 1956 and the Madras Cultivating Tenants (Payment of Fdir Rent) Act 
(Madras Act XXIV of 1956), in so far as the enactments affect the petitioner’s 
right under the ‘waram,’ agreement entered into between him and the first res- 
pondent in 1955. Although the Madras’ Cultivating . Tenants. (Payment of Fair 
Rent) Act, 1956, is alone specified in the petition, the scope of the challenge was,. 
with the consent of the learned Advocate-General, widened at the hearing so as ©. 
extend to the other two enactments as well, in so far as they affect the petitioner’s. 
rights under the said ‘waram’ agreement. All the three enactments will for con- 
venience be referred to as the impugned enactments, 


The first -espondent (hereinafter referred to as the respondent) filed a Petition 
—No. 1096 of 1957—in the Rent Court at Mayuram in the Tanjore District praying: 
that the fair rent payable by him to the petitioner be fixed under section 9 of the 
Madras Cultivating Tenants (Payment of Fair Rent) Act. The petitioner appeared 
before the Rent Court and alleged that the respondent was a tenant cultivating. 
on “‘waram” basis from 1955 and that he had never been a lessee of the 
land agreeing to pay fixed rent. The petitioner contended that the Act was not 
applicable to “waram ” tenure and that the Act, in any event, placed unreasonable 
restrictions on his right to acquire, hold and dispose of property, guaranteed: under: 
Article 19 (1) (f ) of the Constitution and was hence of ‘no effect as against him. 
Repeating those contentions, the petitioner files this petition in this Court praying 
for an appropriate writ prohibiting the Rent Court at Maes from enquiring: 
into the respondent’s petition to fix fair rent. 


In order to appreciate the petitioner’s contentions on the queen of the consti-. 
tutional validity of the impugned enactments, it is necessary to pass in rapid review,. 
legislation enacted in this State since 1952 regulating the relations of landlords 
and tenants in the Tanjore District. Reports were widespread in 1951 that the 
Government contemplated legislation regulating the relationship of landowners. 
and tenants in ryotwari areas. The apprehensions entertained by landowners 
regarding the form and content of such legislation led, particularly in the District 
of Tanjore, to what the Legislature considered unjust evictions of their tenants: 
Tenants thus affected tended to take the law into their own hands with a view to. 
be’ restored to possession of the lands they had held. The Government could not: 


~ 
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immediately, find other means of livelihood for tenants who were thrown out:òf the. 
latids they were cultivating and considered it just that'the great industry of agri- 
culture should'be so organised as equijably to support all the citizens who were for 
the time being dependent upon it for their livelihodd, viz., landowners, tenants and 
-farrnbands or pannaiyals. The Governor of Madras herce passed Ordinarice IV- 
of 1952, Ordinance.V of 1952 and Ordinance VI-of 1952 with -a view-to regulate 
relations between landowners and tenants in the District of Tanjore. The substance 
of the Ordinances was enacted by the Legislature asthe ‘Tanjore Tenants, and 
Pannaiyal Protection Act, 1952 (Madras Act XIV of 1952). The provisions of the 
Ordinances and of the: Act regarding pannaiyals are not relevant for our present 
purposes. In the Act, the expression “cultivating tenant” or “tenant” was 
defined as meaning “‘a person who contributes his own physical labour or that of the. 
members of his family in the cultivation of any land: belonging. to another, under 
a tenancy agreement, express or. implied .. a ` Sections 7 and 8 of the Act pres- 
cribed the terms applicable. to all tenancies. They said in effect that every tenant 
who was in possession of land or`who would be Jet into possession’: within five years. 
thereafter. would continue in. possession as such tenant until"May, 1957, subject to: 
payment of rent as prescribed in section 8. No such tenant could be évicted unless. 
he failed to pay rent or did any of the acts specified in section 10, which would render 
it undesirable thate should be continued as tenant on ‘the land. . During the period. 
prescribed by the Act for the continuance of the tenancy, the tenant might surrender: 
the lease on six months’ notice, ending with a year of the tenancy. ‘The, tenancy, 
would continue for a further term of five years from 1st May, 1957; unless the land- 
owner gave notice, not less than 12 months:before 1st- May, 1957, that the- tenancy 
would determine on that date. ‘The Act contained cértain other provisions regard- 
ing restoration of lands to tenants who having been:- in possession in: 1950-1951 
or on ist December, 1951, had ceased to be in possession on the date of the com- 
mencement of the Act; 7z.,-2 grd August, 1952.- -In-regard to tenants who had been 
in possession on.the Ist December, 1951, but had. ceased: to: be in. possession on. 23rd 
August, 1952, the-Act said that.they. would, on application to the officer. named in 
tRe Act, be entitled to be restored to possession, any other person admitted to posses- 
sion as tenant after the 1st day of December; 1951, being-evicted from the land. In 
respect of tenants who, were in possession during: ‘the. agricultural year. 1950-1951, 
but were not in possession on 1st: December, 1951,‘ the Act said-that they would. 
be entitled to be restored to possession, subject to certain stated terms and conditions. 
The constitutional ay oo the Act was’ pee in. „Santanakrishha. EEEN ve 


Vaidyalingam*. j , eg bs Og ety aa, S 


For the protection ofi tenants’ in the Tamil areas óf the'State other than the’ areas: 
in which the provisions, of thé Tanjore Tenants and Parinaiyal Protection Act; 1952, 
“were in force and other than’ the Gudalur "Taluk of the! Nilgiris District, the’ Madras 
Legislature ‘enacted the Madras Cultivating Tenants: Protection. “Act (Madras Act 
XXV of 1955): The’ Act. was to’be i in, ‘force for, a year., A cultivating tenant Was 


thus defined in the: ‘Act 5. es Cais ee 


ss ‘Cultivating Teñant means a-person ‘who ,cultivates by hisjown ioue or i that of any other 
member of family or-by hired, labour under his supervision: rand, control, any land belonging ¢ to another,. 
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“ Every cultivating tenant who was in possession of any land.on.the rst December, 1953, and who 
is notin possession thereofat the commencement of this Act,’ shall on application to the Revenue 
Divisional Officer, be entitled to be restored to such possession on the same terms as those applicable 
to the possession of the land on the 1st December, 195.” . : 
Limitations on such right to restoration to possession are contained in sub-section. 
(2) of section 4. The Act became law on 27th September, 1955. The period of 
one year expired with 26th September, 1956. . 


In 1956, the Madras Legislature enacted Madras Act XIV of-1956, which 
amended Madras Act XXV of 1955. The Amending Act came into force on ist 
October, 1956. The Amending Act said that the principal Act should be deemed 
to have continued in force until 1st October, 1956 and that the Act as amended 
would remain in force for a period of three years. ‘ The Act was extended also to 
areas in' which the Tanjore Tenants and Pannaiyal Protection Act was in force 
and section 10 of Madras Act XIV of 1956 said : 

` “Tfany provision contained in the Tanjore Tenants and Pannaiyal Protection Act, 1952 (Madras 
Act XI'V of 1952) is repugnant to any provision contained in the principal Act as amended by this 
Act, the latter provision shall prevail and the former provision shall, to the extent of repugnancy, 
be of no effect.” : 
Subject to the conditions and limitations: stated in the Act, the Act entitled 
the landowner to resume from any cultivating tenant possession, for the purpose 
of personal cultivation, of lands not exceeding one half of the extent of the lands 
leased out to the cultivating tenant. 


t 
_By Act XXV of 1956, enacted on the 31st October, 1956, the Tanjore Tenants 
and Pannaiyal Protection Act.was.repealed in so far as it related to tenants. 
‘Thereafter, relations of landowners and tenants were, in the Tanjore District, as 
elsewhere in the State, governed, in the matter of eviction and personal cultivation, 
by Madras Act XXV of 1955 as amended by Madras Act XIV of 1956. 


On the 31st October, 1956, the Madras Legislature enacted Madras Act XXIV 
of 1956, called the Madras Cultivating Tenants (Payment of Fair Rent) Act. The 
Act had effect from 1st October, .1956. The Act says “ with effect from the rft 
day of October, 1956, every cultivating tenant shall be bound to pay to the land- 
owner and every landowner shall be entitled to collect from the cultivating tenant 
fair rent payable under this Act”. “ Fair rent” is defined as the rent payable 
under the Act. In regard to wet lands, fair rent is 40 per cent. of the normal gross 
produce or its value in-money. ‘ Normal gross produce in respect of. any land ” 
means “ the produce which would be obtained, if the rainfall and seasons were of a 
normal character, from lands of the same class as the land in question, similarly situated 
and ‘possessing similar advantages”. Fair rent may be in cash or in kind, provided 
that where the crop raised is paddy, the landowner shall have the right to insist 
that it shall be payable in kind. Where, in respect of any land fair rent has been 
determined, it shall continue in force’ for five. years. ‘The Government may,» by 
notification, constitute Rent Courts and Rent Tribunals for the purposes of the Act. 
Notwithstanding any agreement between the landowner and the cultivating tenant, 
or any decree or order of a Court, either party may apply to the Rent Court for 
fixation of fair rent. From every decision of a Rent Court, an appeal shall lie to 
the Rent Tribunal. It is under this Act that the respondent applied to the Rent 
‘Court, Mayuram, to fix the fair rent in respect of the lands of which he claimed to 
be in possession as a cultivating tenant. 

In the petition filed in the Rent Court, the respondent said that he was in Pos» 
‘session as a cultivating tenant under the petitioner of 1.80 acres of a single crop wet 
land and 1.35 acres of double-crop wet land in the Madirimangalam Village, 
Mayuram taluk, Tanjore District. The respondent alleged further in his petition in 
he Rent Court that, after duly estimating the share of the produce payable to the 
petitioner for the kuruvai crop of the year 1956, the respondent gave the petitioner 
.25 kalams of paddy and that for the samba crop of 1956-1957, the respondent gave 
‘the petitioner 65 kalams of paddy as rent (kuttagai). The respondent prayed that 
fair rent be fixed for Faslis 1366-1370. - - 
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. In the counter-statement filed by him in the Rent Court, the petitioner said 
that the respondent was only a tenant cultivating on “‘ waram ” basis for two years 
from 1955 and had never been a lesse@ on an agreement to pay a fixed rent. The 
petitioner pleaded that the Act was not applicable to cases of “waram” tenure and 
that the Act was ulira vires the Legislature: , 


‘In the petition filed in this Court, the petitioner alleges that the respondent 
was engaged by the petitioner to cultivate his land under “ waram” system and 
that the respondent agreed to accept 25 per cent.of the net yield every year in respect 
of both the crops, kuruvai and thaladi. - The petitioner contends in ‘the petition that 
a cultivator under the “waram” system “‘is not a tenant or lessee but only a person 
contracting with the landowner from time to time under an agreement” to receive 
a share: of the produce as remuneration for his services.’ 


The counter-statement filed by the pétitioner in the Rent Court states that the 
respondent is “ only a tenant cultivating on waram basis ” and not a lessee liable | 
to pay fixed rent. The contention that the respondent i is not a “ cultivating tenant ” 
and that the petitioner is not a “ landowner ”, as those terms are defined in the 
Madras Cultivating Tenants Protection Act, 1955, and the Madras Cultivating 
Tenants (Payment of Fair Rent) Act, 1956, was not argued at the hearirig of this 
petition. For the purpose of determining the constitutional validity of the impugned 
enactments, we shall assume, without deciding it, that the respondent is a “ culti- 
vating tenant’ and the petitioner a “ landlord” or “ landowner ” as the terms 
are defined in sections 2 (a) and 2 (e) of Madras Act XXV of 1955 and sections 
2 (b) and 2 (f) of Madras Act XXIV of 1956. 


It may be useful that we ascertain in the first instance the alterations effected 
by the Madras Cultivating Tenants Protection Act, 1955 and,the Madras Culti- 
vating Tenants (Payment of Fair Rent) Act, 1956, ‘(assuming the Acts to be intra 
vires the Legislature) in the tenancy agreement entered into between the petitioner 
and the respondent. The respondent was let into possession in 1955 on: the agree- 
rent that the respondent would be in possession for a year as waramdar and would 
pay the petitioner 75 per cent. of the net yield in respect of both the crops. It is 
“not clear whether, in arriving at the.net yield, the expenses of harvesting alone would 
be excluded or whether the expenses of cultivation and harvesting would both be 
excluded. When the respondent was let.into possession in 1955 on the agreement 
that he would cultivate the land as a waramdar for a year, the Tanjore Tenants and 
Pannaiyal Protection Act (XIV of 1952) was in force., I accept, with respect, 
the view expressed by Rajagopala Ayyangar, J., in Dharmalinga Moopanar v. Anusamba 
Bi Trust?, that a cultivating tenant, inducted subsequent to the 23rd August, 1952, 
would, under section 7 (f) of the Act, be entitled to continue in possession til] 1st 
May, 1957. The validity of sections 7 ‘and, 8 of the Tanjore Tenants and Pannaiyal 
Protection Act was not challenged at the hearing of Santhanakrishna.Udayar v. Vaidya- 
lingam*, in which the Act was, contended. to be ultra vires the Legislature (see pages 
328 and 329 of the Report). Under section 7 (f) of the Tanjore Tenants and Pan- 
naiyal - Protection Act, the respondent had the further right to continue in possession 
for a fresh term of five years from May, 1957, unless the petitioner gave notice to 
the respondent in writing not less than 12 months before 1st May, 1957, that the 
respondent’s tenancy would end on that date. There is no allegation that the peti- 
tioner gave any such notice to the respondent. The, respondent was, therefore; 
entitled to remain in possession as tenant-until 1st May; 1962. Under Madras. Act 
XXV of 1955 (The Madras Cultivating Tenants Protection Act), as amended by 
-Madras Act XIV of 1956, read with Madras Act XXV of 1956, which ‘repealed 
the Tanjore Tenants and Pannaiyal Protection Act in so far as it related to. culti- 
vating tenants, the term of the tenancy, of the respondent was cut down to three 
years commencing from 27th ‘September, 1955., |The result of the legislation of 
-which the penionet re was that the respondent became liable to vacate the 
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land`in September, 1958, instead of being entitled to.continue in possession as 
tenant until May, 1962. . 


In regard to rent, the agreement ‘between the petitioner and the respondent 
was that he should give the petitioner 75 per cent. of the het yield. - Under section 
8 of the Tanjore Tenants and Pannaiyal Protection Act, which was in force at the 
time of the commencement of the tenancy, the tenant was entitled to 2/5ths of 
the gross-produce, after deducting all harvesting and poradi charges in the case 
of paddy. The tenant was responsible for all the labour and expenses of cultivation 
and had to bear the entire cost of natural manure used on the land. When chemical 
fertilizers and other artificial manures or groundnut cakes were used on the land, 
the cost had to be divided between the landowner and the tenant in the proportion 
of 3/5ths and 2/5ths. Under Madras Act XXIV of 1956 (The Madras Culti- 
vating Tenants (Payment of Fair Rent) Act) all the cultivation expenses, inclusive 
of cost of seed, ploughing, menuring, harvesting and threshing, have to be borne 
by the cultivating tenant. The landowner bears all the capital expenditure neces- 
sary to maintain the land and wells in a state of proper repair and pays the cist 
and other public charges. Of the gross-produce, ‘the cultivating tenant takes 60 
per cent. and the landowner takes 40 per cent. If adverse seasonal conditions result 
in the reduction of the gross-produce from any particular crop to the extent of more 
than 25 per cent., the landowner has to remit a proportionate part of the fair rent 
due to him, subject to such conditions as the Revenue Court may impose.~ The 
rent which under Madras Act XIV of 1952 was 60 per cent of the gross produce, 
‘after deducting harvest and poradi charges, becomes 40 per cent..of the normal gross- 
produce under Madras Act XXIV of 1956. 


In regard to rent, learned counsel for the petitioner does not contend that, if 
the Legislature of the State of Madras has the power to direct fixation of fair rent 
in supersession of the terms of the Contract between a Jandowner and his cultivating 
tenant as to the quantum of rent payable by the latter to the former, objection can 
legitimately be taken to the fixation of fair rent in accordance with the terms of, 
and by the machinery created by the Madras Cultivating Tenants (Payment of 
Fair Rent) Act (Madras Act XXIV of 1956). In particular, no objection is taken 
either to the proportion of the normal gross-produce which the Act makes payable 
‘to the landowner or to the method of arriving at the normal gross-produce or the 
‘allowances or deductions that are directed to be made. Petitioner’s learned coun- 
sel’s objections to the impugned enactments are more basic in character. In regard 
to the extension of the respondent’s term of tenancy effected by Madras Act XXV 
of 1955, as atnended by Act XIV of 1956, petitioner’s learned counsel contends that 
the extension is constitutionally invalid, because there was no emergency in 1955 
or 1956 to call for such interference with rights of landowners and tenants under the 
terms of their respective contracts. The proposition which petitioner’s learned 
‘counsel invites us to endorse is that legislation, which takes away from the owner 
of agricultural land his right to recover such land from a tenant whose term under 
‘the contract of tenancy has expired, is an invasion of the constitutionally protected 
rights of such owner, and that such legislation must be struck down in the absence 
of proof that such legislation is intended and is reasonably necessary to meet an 
emergency in the relations of the classes of tenants and landowners with whom such 
legislation deals. The argument by which that proposition is supported runs on 
‘the following lines : The petitioner’s right to hold, that is to say, enjoy the 3 and 
odd acres described in the respondent’s petition in the Rent Court, is guaranteed to 
the petitioner by Article 19 (1) (f) of the Constitution. In 1955, that right to enjoy 
the land included the right to evict the respondent in 1956, that is, on the expiry 
‘of a year from the date of the respondent’s admission to the land as tenant. Act 
XXV of 1955, as amended by Act XIV of 1956, takes away the petitioner’s right 
to evict the respondent at the end of the year and recover possession of the land 
either for personal cultivation or for being let to another person. The petitioner 

sis thereby deprived of property. A citizen may.be deprived of his property by the 
‘State only in one of three ways :- (1) by the exercise by the State of its police power; 
(2) by the exercise by the State of its:power of eminent domain ; and (3) by the 
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exercise by the State of its power of taxation. No question of the power of taxation 
arises in this case. No comipensation-is paid or offered ; hence no question arises 
of'eminent domain. What remains &r consideration is the State’s police power. 
‘The State cannot exercise its police power so as to “ take ” a citizen’s property. The 
deprivation of the petitioner’s property, although it does: not amount to “ taking” 
such. as would bring Article 31 (2) of the Constitution into play, yet, the-deprivation 
38 “ taking ” beyond the reach of the police power of the State. Such “ taking” 
is constitutionally prohibited. Hence Madras Act XXV of 1955, as amended by 
Madras Act XIV of 1956, is ultra vires the Madras Legislature in so far as the 
enactments purport to affect the petitioner’s right, on the expiry of the term limited 
by the contract, to evict the respondent from the land. That, in outline, is the 
petitioner’s argument. The ability of the argument is apparent. Equally obvious 
is the way it is rooted in, and draws sustenance from, doctrines of American. Consti~ 
tutional Law. ; 


Two decisions of the Supreme Court of the United States, viz., Block v. Hirsh} 
and Chastleton Corporation v. Sinclair?, are particularly relied on and that makes it 
necessary for us to consider them in some detail. In October, 19:9, Congress passed 
the District of Columbia Rents Act. By section 109 of the Act, the right of a tenant 
to occupy a building was to continue notwithstanding the expiration of his term, 
at the option of the tenant, subject to regulation by the Commission appointed by 
the Act, so long as he paid the rent and performed the conditions as fixed by the 
lease or as modified by the Commission. Mr. Justice'Holmes said in Block v. Hirsh}. 

‘© The statute embodies a scheme or code which it is needless to set forth, but it should be stated, 
that it ends with the declaration in section 122 that the provisions of title 2 are made necessary by 
emergencies grówing out of the war, resulting in rental conditions in the district dangerous to.the 
public health and burdensome to public officers, employees, and accessories, and thereby embarrass- 


ang the Federal Government in the transaction of the public business. As emergency legislation 
the title is to end in two years unless sooner repealed.” ` E 


The learned Judge proceeded to state that the facts set out in the preamble 


tp the Act were well known and that an emergency existed in relation to housing. 
He held : 


s 


. + . « Circumstances have clothed the letting of buildings in the District of Columbia 
with a public interest so great as to justify regulation by law. Plainly, circumstances may so change 

ig time or so differ-in space as to clothe with such an interest what at other times or in other places 
_ would be a matter of purely private concern.” - A : 


As regards the argument that the use of the land and the right of the owner 
‘to do what he would with his own and to make what contract he pleased were cut 
down, the learned Judge said: 

“ But ifthe public interest be established, the regulation of ratés is one of the first forms in which 
atis asserted, and the validity of such regulation has been settled since Munn v. Illinois*, 


The validity of the- legislation: was upheld, Mr. Justice Mckenna dissented» 
the Chief Justice and two other Judges concurring in the dissent. 


Block v. Hirsh, was heard along with Marcus Brown Holding Co. v. Marcus 
Feldman’. ‘That case related to a similar statute passed by the Legislature of the State 
of New York regarding letting of buildings. The Attorney-General of New York 
‘filed a brief defending the constitutionality of the statute as a proper exercise of 
the police power of the State. . The Attorney-General defined police power, “ as 
the power or duty of the Legislature to enact appropriate and necessary laws in order 
‘to protect and safeguard the health, safety, order, morals or general welfare of the 
public”. (page 882 of the Report). In:this case`also, Mr. Justice Mckenna for 
himself and the Chief Justice and two other Judges wrote a dissenting judgment. 
Mr. Justice Mckenna said that, the prohibition against impairing the obligation 
of contracts embodied in section 10 of Article 1 of the Constitution was a limitation 
upon the national legislation with which Block v. Hirshi, was concerned and upon 
State legislation with the which Marcus- Brown Holding Go. v. Macous Feldman*; was 
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concerned. The opinion of the Court said that police power warranted the 
regulation made in both instances, notwithstanding the prohibition against impairing 
the obligation of contracts. On that peint, having regard apparently to the 
definition of “police power” given by the Attorney-General of New York, 
Mr. Justice Mckenna said : 

“* The police power has some pretence for its invocation. Regarding alone the words of its defini- 
tion, it embraces power over everything under the sun, and the line that separates its legal from its. 
illegal operation cannot easily be drawn. But it must be drawn.” 

The learned Judge held that police power should stop short of legislation of 
the kind impugned in these cases. 


The Federal statute considered in Block v. Hirsh}, was limited to expire in two 
years from October, 1919, the date of its commencement. An Act of 24th August, 
1921, purported to continue the earlier Act in force (with some amendments) until 
22nd May, 1922. On that day, a new Act declared that the emergency described 
in the original Act still existed, re-enacted with further amendments the amended 
Act of 1919 and provided for its continuance until 22nd May, 1924. The validity 
of the extension of the Act of 1919 until 22nd May, 1924, came up for consideration 
in Chastleton Corporation w. Sinclair?, Mr. Justice Holmes delivered the opinion of 
. the Court. He said that, so far as the Judges knew, the emergency could not be 
said to continue and that the Court was not bound to accept the statement made to. 
the contrary in the Amending Act of 1922. The learned Judge added, “ We need 
not inquire how far this Court might go in deciding the question for itself”. The 
Judge referred to certain precedents and wound up by saying : 

**These cases show that the Gourt may ascertain as it sees fit any fact that is merely a ground for 
laying down a Rule of Law, and ifthe question were only whether the statute is in force today, upon 
the facts that we judicially know, we should be compelled to say that the law has ceased to operate. 
Here, however, it is material to known the condition of Washington at different dates in the past. 
Obviously the facts should be accurately ascertained and carefully weighed, and this can be done more 
conveniently in the Supreme Court of the District than here. The evidence should be preserved so 
that if necessary it can be considered by this Court.” 5 

Before we proceed to consider the applicability of Block v. Hirsht, and Chas- 
tleton Corporation v. Sinclair?, to the facts before us, it may be useful to refer to Bowles 
v. Willingham?. In January, 1942, that is, immediately after Pearl Harbour, 
Congress passed the Emergency Price Control Act. Section 2 (b) of the Act provided, 
in part, that 

“ Whenever in the judgment of the Administrator, such action is necessary or proper in order 
to effectutate the purposes of this Act, he shall issue a declaration setting forth the necessitv for, and 


recommendations with reference to, the stabilization or reduction of rents for any defence-area 
housing accommodations within a particular defence rental area ”. 


Pursuant to ‘that authority, the Administrator, on April 28, 1942, issued a 
declaration designating twenty-eight areas in various parts of the country, 
including Macon, Georgia, as defence-rental areas. The Act was held valid as 
a proper exercise of the war-power of Congress, just as the Acts considered in 
Block v. Hirsht and Marcus Brown Holding Company v. Marcus Feldman*, were upheld 
as a proper exercise of the police power of the State. 


Petitioner’s learned counsel affirms that Block v. Hirsh}, is part of the Consti” 
tutional Law of this country just as much as of the United States. .But the value 
of Block v. Hirsh1, in the Constitutional Law of our country is bound to be very limited 
by reason of the fact that the findings recorded in it hinge on certain special features 
of American Constitutional Law which have no place in our system. Speaking of 
the Government of the Union, Chief Justice Marshall said in McCulloch v. Maryland”. 
“This Government is acknowledged ‘by all to be one of enumerated powers ”” 
To the powers of Congress enumerated in section 8 (1) to (17) of Article 1 of the 
Constitution was added by section 8 (18) the power to make all laws which would 
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be necessary and proper for carrying into execution the enumerated powers, that is 
to say, powers necessary to enable the Congress to deploy to the best advantage the 
powers expressly granted. Powers other than those thus delegated to the Congress 

were, by Amendment 10 of the Bill of Rights, reserved to the States. The power 
thus reserved to the States to legislate for the protection and promotion of the 
people’s health, morals, safety. and general welfare has, since the time of Chief Justice 

Taney, been known as the police power.1 The police power of the State 

is subject to the prohibition enacted in section 10(1) of Article 1 of the 
Constitution. One of the prohibitions is, “No State shall make any law impairing 
the obligation of Contracts”. It is one of the peculiarities of the American 
Constitutional system that the police power of the States, though of wide amplitude, 
is subject to limitations to which Congress is not subject,in exercising its enumerated 
or delegated powers. But situations arose in which some of the obstacles to bene- 
ficial legislation, apparently caused by the limitations placed on the police power 
of the States, had to be surmounted. In response to the demands made by the 
Granger Movement, States enacted laws subjecting business.of a certain description 
to regulation in the matter of rates and other terms and conditions of business. The 

-validity of such legislation was upheld on the basis of a new doctrine regarding busi- 
nesses affected with a public interest. In Munn v. Illinois, the Supreme Court decid- 
ed that terminal Srain elevators were businesses sufficiently affected with a public 
interest to enable the Legislature to regulate the charges which they made. Simi- 
larly, in-Peik v. The Chicago and North-Western Railway Co.*, the Supreme Court held 
in regard to railroads that the property of railroads was clothed with a public in- 
terest which permitted legislative limitation of charges for its use. . That case re- 
lated to railroads in intra-State commerce subject to the police power of the State. 
In regard to such railroads, it was necessary to hold that they were clothed with a 
public interest before the State Legislature: could be held competent to regulate 
charges. No such finding would be necessary in regard to railroads in inter-State 
commerce, because the commerce power of the Congress is subject to no such limi- 
tation regarding obligation of contracts. Now, this doctrine of businesses affected. 
with a public interest is one of those waves which appear from time to time on the 
sea of American Constitutional Law, have their day and disappear. This particular 
doctrine of businesses affected with a public interest was in full force and effect at the 
time of Block v. Hirsh*, That made it necessary that, before Mr. Justice Holmes. 
could hold that, in the exercise of police power, the State Legislature of New York 
or Congress in relation to the District of Columbia, could regulate rents of buildings, 

- he had to find that circumstances had clothed the letting of buildings in the district 
and in the State with a public interest so great as to justify regulation by law. He 
held that the emergencies growing out of the war, which resulted in rental conditions 
in the district and in the State becoming dangerous to the public health and burden- 
some to public officers, constituted circumstances which clothed the letting of build- 
ings with a public interest. When the emergency ceased, the State’s police power 
to regulate the letting of buildings would terminate too. That is the reason why 
in Chastleton Corporation v. Sinclair®, the learned Judge directed the Supreme Court 
of the District of Columbia to find the facts relating to the conditions about housing 
accommodation and rates of rent and decide whether the statute continued to be 
enforceable. It is easy to see that a decision growing out of those special features of 
the Americiart Constitutional system cannot easily be transplanted on our soil. It 
is necessary to consider the usé made, of those decisions, by this Court in Santhana- 
krishna Udayar v. Vaidyalingam®, and by the Supreme Court in Sirdar Inder Singh. 
v. State of Rajasthan’. : 
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Santhanakrishna Udayar v. Vaidyalingam1, considered the validity of section 6 
of the Tanjore Tenants and Pannaiyal Protection Act. That section provided 
for a five-year term for certain tenants, subfect to renewal for a further five-year 
term. That section provided further for the restoration to possession of tenants who 
had been in possession on 1st December, 1951, but who were not in possession on 
the date of the commencement of the Act, and also for the restoration to possession, 
subject to terms and conditions, of tenants who had been in possession in 1950-1951 
but were not in possession thereafter. Restoration to possession of a tenant who has 


been evicted or who has surrendered possession is an unusual feature in tenancy 
legislation. ~ 


In Santhanakrishna Udayar v. Vaidyalingam}, the Court considered that the ten- 
ants who had been evicted after 1950-1951 had not in every case been evicted for 
just cause and that it was probable that those who surrendered did so in some cases 
under coercion. It would be right for the Legislature to provide for the restoration 
of such tenants to possession of the lands they had held. But to hold an enquiry 
as to who, among the tenants who had been in possession in 1950-1951 and were not 
in possession in August, 1952, had a moral claim to be restored to possession, would 
cause delay in legislation which the emergency would not allow. In that state of 
affairs, the emergency justified the enactment of all the parts ef section 6 of the 
Act. For that proposition, support was sought in the principles enunciated in 
Block v. Hirsh®. In the case before us, the restrictions complained of by the peti- 
tioner as imposed by the impugned enactments differ in quality from the group 
of restrictions imposed by section 6 of the , Tanjore Tenants and Pannaiyal Protec- 
tion Act, I am unable to regard Santhanakrishna Udayar v. Vaidyalingam', as authority 
for the proposition that statutory extension of a tenant’s term beyond the period 
fixed by the contract would be constitutionally invalid in the absence of proof of 
emergency in the relations between landlords and tenants of that category. 


Sirdar Inder Singh v. State of Rajasthan? dealt with legislation by the Rajpramukh 
of Rajasthan by which, pending the enactment of comprehensive tenancy law, evi 
tion of tenants was prohibited, by successive extensions of temporary legislation, 
for seven years from June, 1949. There was in that case no emergency of the kind 
found in Santhanakrishna Udayar v. Vaidyalitigam}. Protection. from eviction was 
granted for the purpose merely of giving time to the State to decide on the form 
and content of comprehensive tenancy law. Block v. Hirsh? was considered. The 
Supreme Court said : $ : 


“* A law which requires that an owner who is not himself a tiller of the soil should assure to'the 
„actual tiller some fixity of tenure, cannot on that ground alone be said to be unreasonable. Legis- 
dation of this character has been upheld in America as-not infringing any Constitutional guarantee. 
‘Thus, in Block v, Hirsh? a statute which gave a right to tenants to continuc in possession even after the 
‘expiry of the lease, was held to be valid.” 


I am unable to hold that Block v. Hirsh®, and Chastleton Corporation v. Sinclair*, 
-are part of the Constitutional Law of this country so as to compel the Courts to hold 
that tenancy legislation by which a tenant, whose term has expired, is authorised 
to continue in possession, subject to terms as to payment of fair rent and proper use 
‘of the land, for a reasonable period after the termination of the tenancy, must be 
held vltra vires the State Legislaturé, unless such legislation is intended and is rea- 
‘sonably necessary to meet an emergency in the relations of tenants and landowners 
-of that description. i 


I am in complete agreement with the learned Advocate-General ‘in his sub- 
mission that the proper way of reaching a decision on the question of the consti- 
‘tutional validity of an enactment of an Indian Legislature is not to start at the point 
-at which the argument of the learned, counsel for the petitioner commences. Legis- 
dative powers in our country are not divided between the States and the Centre on 
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the pattern of the division of powers in the United States. We do not have a Centre 
with enumerated powers of legislation and the State with reserve power. All the 
subjects of legislation are set. out in tRe-three lists of the Seventh. Schedule of the 
Constitution. The first thing to do, jn determining the constitutional validity of 
an enactment in India, is to turn to Part XI and Schedule VII of the Constitution. 
Even where, as in this case, the attack on the validity of the enactment is based solely 
on Part III of the Constitution, a preliminary examination of the amplitude of the 
power of the concerned Legislature to legislate on the subject and the purposes which 
such legislation might attempt to achieve would create the necessary atmosphere 
for a competent consideration of the questions arising under Part III. In this case, 
we find that the subject-matter of the impugned legislation falls under Item 18 of 
List II of the Seventh Schedule, viz., ‘Land, that is to say, rights in or over land, land 
tenures, including the relation of landlord and tenant”. The impugned enactments 
purport to regulate the relation of landlords and tenants in agricultural lands in 
the State. ‘The Act deals not merely with tenants whose terms are current but also 
with tenants who are in possession after the expiry of the terms limited by their 
respective contracts. The question arises whether an ex-tenant is a tenant within 
the meaning of that word in Item 18. It is well-settled that words used in the 
Seventh Schedule should be construed in their widest sense as denoting only subject- 
matters of legislation. Tenancy legislation both in this country and in England 
has always been regarded as not limited to the regulation of the terms of existing 
tenancies but as extending also to the prescribing of terms on which tenants, whose 
terms have expired, could continue in possession as tenants. The Calcutta Rent 
Act (Bengal Act III of 1920) regulated letting of buildings in Calcutta in the years 
immediately following the First World War.’ Questions arising under the Act were 
ultimately decided by the Privy Council in Karnani Industrial Bank v. Satya Niranjan 
Shaw, Their Lordships held that the word ‘ tenant’ used in that Act included a 
person whose term under the contract of tenancy had come to an end, and 
added that the word ‘tenant’ had similarly been construed by the English 
«Court of Appeal in considering questions arising under the Increase of Rent 
Act, 1920. Tenancy legislation to which reference is made in the judgments 
of this Court in Sundararaja Aiyar v. Sub-Collector, Dindigul?, and in R. C. No. 
86 of 1954 related not merely to ‘tenants’ strictly so called but also to 
ex-tenants. The statute considered in The State of West Bengal v. Suhodh Gopal Bose®, 
-was enacted after the coming into force of the Constitution. By the Act, certain 
rights of tenants, which had become extinguished by the operation of an earlier 
‘statute, were revived and kept in force. Even in cases where decrees for the evic- 
tion of tenants had been obtained and the tenancies had been finally put an end 
to in that manner, the Act restored the tenants to the position they had held before 
the.termination of the tenancy. I hold that the term ‘tenant’ in Item 18 of List II 
of the Seventh Schedule of the Constitution includes an ex-tenant. It follows that 
the circumstance that the Acts impugned in this case confer rights on persons who 
were let into possession on tenancy agreements but who continue after the expiry 
of the terms of their tenancy would not take the Acts beyond the scope of Article 
246(3) and Item 18 of List II of the Seventh Schedule of the Constitution. 
The power to regulate the relations of landlords and tenants is granted 
to the Legislature under Item 18 of List II of the Seventh Schedule of the Consti- 


_tution in addition to the power granted to the Legislature to make Jaws with respect ` 


‘to contracts and transfer of property concerning agricultural land. The Legislature 
is therefore competent to modify, and introduce obligatory terms in contracts of 

leases of agricultural land. 
After determining whether the legislation is within the competence of the Legis- 
lature under Part XI and Schedule VII of the Constitution, we would have to turn 
-to Part III of the Constitution to ascertain whether any of the fundamental rights 
guaranteed by that part are affected by the legislation. It will be recognised that 
„this is a totally different method of approach to the solution of the problem from 
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the method adopted. by the petitioner’s learned counsel when he started with axioms 
of American Constitutional Law and placed particular reliance on Block v. Hirsh. 
In Block v. Hirsh’, Mr. Justice Holmes had t$ consider whether letting of buildings 
could be regarded as business, and if so, whether circumstances had .been proved 
which clothed. that business with a public interest. It is obvious that, if we begin 
discussing questions relating. to tenancy legislation in this country falling under 
Article 246(3) and Item 18 of List II of the Seventh Schedule of our Constitution, 
in, the light of the principles governing legislation in the United States in the 
exercise of the power to regulate business affected with a public interest or in the 
exercise of the war power of Congress, we are in danger of losing sight of the 
essentials of our. problem and realities of our own constitutional structure. 


We have found that the impugned Acts are within the competence of the State 
Legislature under Article 246(3) and Item 18 of List II of the Seventh Schedule of 
the Constitution. Now, except where a statute deals with a purely beneficial sub- 
ject, like, for example, the regularization of titles acquired under Bhoodan, a statute 
is bound to affect personal rights strictly so called or rights to property or office. 
When a legislation is impugned on the ground that it adversely affects rights guaran- 
teed by Part ITI of ihe Constitution, we would first have to ascertain whether the right 
claimed is one of the rights guaranteed by the Constitution and, gecondly, whether 
the right is affected in a manner not warranted by the Constitution. In this case, 
the legislation does affect rights to property. A citizen who owns land is under 
Article 19(1) (f) entitled to hold and dispose of such land. But it is not an absolute 
right, because Article 19(1) (f) subjects the right to the power of the State to impose 
reasonable restrictions in the public interest. The Constitution guarantees the 
citizen’s individual rights of property because it is considered in the public interest. 
that property should be quietly inherited, enjoyed and disposed of in accordance 
with the Laws of Succession and Transfer made by the State from time to time. 
Every Act of inheritance, transfer and enjoyment is protected by all the sanctions 
at the disposal of the State. It is obvious that, in return for those benefits, the citizen 
who holds property owes obligations to the State and his fellow-citizens. There 
is certainly no modern State which does not, from sound reasons of policy, curb 
the rights of private property at a hundred points. It would be wrong to think 
that, because Article 19 of the Constitution mentions first the citizen’s right to hold 
land and then the State’s power to impose reasonable restrictions, the citizen’s right is. 
anterior to Society and the State and that the State’s power is a super-imposed evil 
and that should be tolerated when it cannot be avoided. On the other hand, the 
citizen’s right and the State’s power are alike founded on social utility or public 
interest and are co-eval and of equal weight in the ultimate scales of social 
well-being. f 

The Tanjore Tenants and Pannaiyal Protection Act conferred on tenants who. 
had been let into possession of land under an agreement of tenancy and who were in 
possession of such land on 1st December, 1951, the right to continue in occupation 
as tenants until May, 1957. It further conferred on persons let into possession 
subsequent to ist December, 1951, the right to continue in possession till the same 
date and to continue in possession thereafter for a further period of five years-unless 
the tenancy was put an end to by notice given before 1st May, 1957. The Madras. 
Cultivating Tenants Protection Act, 1955, as amended by Act XIV of 1956, gave 
the tenants in the Tanjore District protection from eviction until September, 1958,. 
The question is whether these were reasonable restrictions to impose on the right 
of a landowner to evict from his land a tenant whose term would under the 
contract of tenancy expire before May, 1957, or before September, 1958. 

The right'which a landowner has‘to evict a tenant on the expiry of his term 
under the contract of tenancy is vested in the landowner under the general Law of 
Contracts and the principles enacted in the Transfer of Property Act. Clear autho- 

-rity for the proposition that the Legislature has the power to modify or curtail for 
the benefit of the tenant (including in the term an ex-tenant), rights which are, 
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vested in the landowner under the general” law .and the Transfer of Property 
Act is furnished-by the decision of the Supreme Court in The State of West Bengal v. 
Subodk Gopal Bose. In-that case, the Galcutta High Court held that the lanowner’s 
right to annul iinder-tenures'and evict under-tenants, being a vested right acquired 
by him under his-purchase before section 37 of the Bengal Land Revenue Sales Act, 
1859, the retrospective deprivation of that right by’section 7'of the amending Act 
was an infringement of his fundamental right under Article 19 (1) (f) to hold the 
land with all the rights acquired under his purchase ; that such deprivation was 
not -a reasonable restriction ‘on the landowner’s ‘exercise of his vestéd-right ; and 
that consequently section 7:was not saved by clause (5) of Article 19 of the Consti- 
tution-and was void. In appeal, the Chief Justice of India differed from the High 
Court and held that the amending Act was in line with traditional tenancy legis- 
lation in this country affording relief to tenants whenever the tenancy laws were 
found, due to changing conditions, to operate harshly on the tenantry. Das, J., 
(as he then was) concurred though, on points not material for our present purposes, 
His Lordship differed from the learned Chief Justice.‘ In the concurring judgment 
His Lordship referred to ‘certain provisions in the West Bengal Revenue Sales (West 
Bengal Amendment) Act, 1950, which conferred some benefits on the landowner 
and -thus concluded the-discussion on -that point: a 


“ The cumulativ® effect of the foregoing facts which were not placed before the High Court much 

outweighs the consideration of the pecuniary loss of the respondent, Subodh Gopal Bose as the auction- 
purchaser, and in the circumstances, the infliction of the loss of the right to eject under-tenants can 
only be regarded as-a reasonable restriction permitted by Article 19 (5) to be imposed on the exercise 
of the right guaranteed under Article 19 (1) (f).” 
It follows from that ruling that restrictions imposed on landowners ‘for the 
benefit of tenants cannot be regarded as unreasonable or. beyond the competence 
of the Legislature on the mere ground that the restrictions deprive the landowner 
of certain antecedent vested rights. 


The petitioner admitted the respondent -to possession of the land in 1955. Sub- 
ject to the conditions stated in the Madras Cultivating ‘Tenants Protection Act, 
955, as amended by Madras Act XIV of 1956, the petitioner is disabled by the 
said Act from recovering possession of the land for a period of three years from 
September, 1955. ‘The learned Advocate-General told us that comprehensive 
tenancy law is under consderation.by the State Government. In Rajasthan, pending 
enactment of such tenancy law, eviction of tenants was prohibited, by successive 
extension of temporary legislation, for seven years from 1949. The validity of such 
legislation was upheld in Sirdar Inder Singh v. State: of Rajasthan®. The denial to 
landowners in the State of Madras of the right to evict their tenants for a period 
of three or four years cannot, in the circumstances, be considered as an unreasonable 
restriction of their rights. . The presumption is in favour of the constitutional vali- 
dity of the legislation. I find that the presumption holds. I need hardly add that 
the wisdom of the policy of the Legislature is not in question here, but only the ambit 
of its legislative power. ; os 
That, in the matter of rent, the Legislature of the State has power, in super- 
session of the ternfs of the contract, between the parties, to direct the fixation and pay- 
ment of fair rent, appears, so to speak, on the face of the relevant provisions of the 
Constitution referred to in the preceding paragraphs and is affirmed in some of the 
authorities cited above, to which it is unnecessary that any further specific reference 
be made. Fixing or directing the fixation of fair rent is part of what the authorities 
call the pattern of tenancy legislation in this country. It is not contended that the 
Madras Cultivating Tenants: (Payment of Fair: Rent) Act is an unreasonable 
exercise of the power. . : 
Out of respect for the petitioner’s learned counsel, I shall proceed to consider 
the more important decisions of the Supreme Court of the United. States which 
were cited by him in support of the position that the impugned enactments impose 
unreasonable restrictions on the landowner’s right to enjoy property. In Missour; 
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Pacific Railway Company v. State of Nebraska}, an order of the Nebraska State Board 
of Transportation directing a railroad company to surrender a part of its land to. 
certain individuals for the purpose of buildipg and maintaining an elevator upon 
it was held to be a taking of private property of the company for the private use of 
such persons, and, as such a violation of the Fourteenth Amendment of the Consti- 
tution of the United States. All that has happened in the case before us is that the 
term of a tenant let into possession by the landowner has been extended by the statute 
beyond the period fixed by the contract between the parties: Cases such as Missouré 
Pacific Railway Company y. State of Nebraska, where A an owner of land, is compelled 
against his will to put another person in possession of his (A’s) land for a term or 
permanently are clearly distinguishable from cases where the landowner, who has 
jet a tenant into possession is compelled to allow him to continue in possession for 
a reasonable term.’ In Pennsylvania Coal Company v: Mohan, statute forbidding the 
mining of coal under private dwellings or streets in places where the right to mine 
such coal is reserved in the grant was held to be unconstitutional as taking property 
without due process of law. It is in that case that Mr. Justice Holmes spoke his. 
famous sentence, 
‘ We are in danger of forgetting that a strong public desire to improve the public condition 
is not enough to warrant achieving the desire by a shorter cut than the constitutional way of 
paying for the change.” 
So far as tenancy law in our “country is concerned, however, we “have the authority 
of State of West Bengal v. Subodh.Gopal Bose®, for the proposition - ‘that legislation is 
not invalid on the mere. ground that the landowner - is deprived thereby of 
antecedent vested rights. 
Petitioner’s learned counsel next relied on Railroad Retirement. Board v. Alton 
Railroad Company*, and Louteville Joint Stock Land Bank v. William W. Redford.® 
These decisions were handed down by the Supreme Court of the United States in 
May, 1935. In those decisions, statutes which formed part of the New Deal legis- 
lation were declared void as violating the due process clause of the Fifth Amendment 
of the Constitution of the United States. ` Those decisions were criticised at the 
time as expressing political and economic doctrines which the people had put behin€ 
them by the verdicts they recorded in the elections of 1932 and 1934. In addition 
to the Acts struck down by those decisions, several other enactments of the Roosevelt. 
regime were declared invalid by the Supreme Court in the years 1935 and 1936. 
Historically speaking, it was perhaps necessary and proper that those opinions have 
been rendered, because they enabled the American People to think out the full 
implications of the new philosophy they were opting for and the increased responsi+ 
bility which they were placing upon the National Government, viz., the responsi- 
bility of creating and maintaining, in a manner. calculated to foster and promote 
free competitive enterprise, conditions. under which there would be afforded useful. 
employment for those able, willing and seeking to work, and to promote 
maximum employment, ‘production and. purchasing : power—a responsibility 
which the National Government formally accepted under: the .Employment 
Act of 1946.6 We must go back however to 1936. It is well-known that. after 
the almost unanimous election by the people of President Roosevelt, as President 
for a second term in 1936, the outlook of the Supreme Court on the social 
and economic problems to which New Deal legislation attempted to find solutions, 
changed, and that the Court took a more restricted view of its own jurisdiction to 
interfere with the judgment of the Legislature on matters within its competence; 
In West Coast Hotel Company v. Parrish’, the Court expressly overruled its. earlier 
decision in Adkins, v. Children’s Hospital®, and upheld the validity, of a, Minimum 
Wage Law of the State of Washington. On the saine date, viz., 29th March, 1947, 
the Supreme Court in Wright v. Mountain Trust Bank®, upheld the ‘validity ‘of the 
1. 41 Law. Edn. 489. ` i 6 Public Law 304 of the 79th Congress. ` i 
2: 67 Law. Edn. 322. ` tax ¿o tge” 81 Law. Edn. 703. 
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amended Frazier Lemke Act. The earlier Frazier-Lemke Act had been held void 
on’ 27th May, i935, in Louieville Joint Stock Land Bank v. William W. Redford. . 


. “In a series of notable decisions hand&i down on the 24th May, 1957 Carmichel v.-Southern: 
Coal and Coke Co.*, Charles G. Steward Machine Co. v. Davis? and Belwaring v. Davis* 
the Supreme Court sustained all the crucial provisions of the Social Security Act of 1935 and 
thus announced a concept of national welfare so broad that it constituted, in theory, if not in fact,. 
.a reversal of many of the conservative decisions of the earlier New Deal Period and a return to. 
the Marshall interpretation of the Constitution® 


The learned authors from whose monumental weak “The Growth of the American 
Republic ” the quotation given above has been taken, add 

“Such an interpretation of the Constitution, had it been adopted earlier, might well have- 
sustained the Agricultural Adjustment Act’, and the Railway Pension Legislation”? 8 ý 
Decisions of the Supreme Court striking down legislation relating to rights of” 
property as violating the due. process clause of Amendment V and XIV of the 
Constitution, prior to March, 1937, are not considered authoritative in the United. 
. States at the present time and cannot be of much assistance to us here in this 
country on the question of reasonable restrictions on the right ` to acquire, hold. 
and dispose of property. 


. I hold, that, in order that the Legislature of a State might enact legislation 
‘extending the term of a tenant of land beyond the period fixed ‘by the contract of 
tenancy, it is not necessary that there should be a situation, which can be called’ 
an emergency in the relations of such landowners and tenants. I find further that 
the Tanjore Tenants and Pannaiyal Protection Act, 1952, the Madras Cultivating. 
Tenants Protection Act, 1955, as amended by Madras Act XIV of 1956 and the 
Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956 represent a valid 
exercise of the State’s legislative power under Article 246 ‘and Item 18 of List IT. 
of the Seventh Schedule of the Constitution and that the restrictions imposed by 
those enactments on the landowners’ right to hold property are reasonable rec: 
tions imposed in the interests of the general public. 


Petitioner’s learned counsel contended next that the impugned legislation 
violates Article 14 of the Constitution. The argument is that while landowners}. 
who were themselves cultivating their lands, are left free so to continue to cultivate 
them, landowners, who had admitted tenants into possession, are denied freedom 
to evict the tenants on the expiry of the term limited by the contract but are com-- 
pelled to continue such tenants in possession after the expiry of such term. The 
impugned. legislation deals with the relations of landowners and tenants. Com-. 
pelling landowners, who have.no tenants, to admit tenants, is outside the scope of 
the subject-matter of the legislation. Further, even assuming that landowners 
who have no tenants, and landowners whose tenants are continuing in possession 
after the expiry of the term limited by the contract of tenancy, stand on the same 
footing, it is not necessary, in order to avoid the charge of discrimination that the 
State should legislate at one and the same time for both these classes of landowners.. 
The statute fixing minimum wages in West Coast Hotel Company v. Parrish®, rélated: 
only to women and children. It was contended that. the statute violated the Arti-- 
‘cle relating to equal protection’ because the statute ‘did not extend to. men as well.. 
In repelling that contention, Mr. Chief Justice Hughes said : 


‘* The arguthent that the legislation in question constitutes an arbitrary discrimination, because~ 
it does not extend to men is unavailing. This.Court has frequently held that legislative authority, 
acting within its proper field,is not bound to extend its regulation to all cases which it might possibly 
reach. The Legislature ‘is free to recognise degrees of harm and it may confine its restrictions to those- 
classes of cases where the need is deemed to be clearest.’ If the law preimably hits the evil where 
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1. 79 Law. Edn, 1593. - a ‘6. The reference i is to oye Stats v. Butler; 
2. 8r Law. Edn. 1245. 297 U.S. .; | 
3:81 Law. Edn. 1379, ee 7.. The reference is to. Railroad Retirements 
4. 81 Law. Edn. 1307. “Board v. Alien Railroad Co., 67 Law. Edn. 326. 
’ 5.°4§ Growth of the American eer by » 8. The Growth of they American ‘Republic, 
Morrison and Commager, Fourth Edition, Vol. II, page 611. 
Volume II, page 610. Q- 81 Law. Edn. 703.. 
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itis most felt, itis not to be overthrown because there are other instances to which it might have been 
applied. There is no ‘ doctrinnaire requirement’ that the legislation should be couched in all em- 
bracing terms.”’ * 

I hold that the statutes do not offend Article 14 of the Constitution. ` Petition 
is dismissed. No costs. , ; 2 

' Ganapatia Pillai, F.:—I also agree. . 

. Rajagopalan, F.—I had the advantage of reading in advance the judgment 
which Subrahmanyam, J., has just delivered. I am in complete and respectful 
agreement with his conclusions, that the impugned Tenancy Acts do not infringe 
the fundamental right of equal protection of laws guaranteed by Article 14 of the 
Constitution, and that the restrictions imposed by those Acts on the fundamental 
right guaranteed to the petitioner by Article 19 (1) (f) are reasonable and within 
the limits permitted by Article 19(5) of the Constitution. I wish, however, to add 
a few observations of mine to supplement the discussion of my learned brother. 


With reference to the challenge to the validity of the impugned Acts based on 
Article 14, I only wish to add that a somewhat similar contention, but even more 
restricted in its scope, was repelled by the Supreme Court in Sardar Inder Singh v. 
State of Rajasthan’. At page 620 His Lordship observed : 

“The contention. . . . . is that under that section landlords wh@had tenants on their 

lands on 1st April, 1948, were subjected to various restrictions in the ‘enjoyment of their rights as 
owners, while other landlords were free from similar restrictions. There is no substance in this con- 
tention.” : 
In the present case the classification was between owners of-lands who them- 
selves continued in possession of their lands and those who admitted tenants into 
possession of their lands under contracts express or implied, after which the tenants 
were in actual, physical and lawful possession of the lands. 


It was on the principles laid down by the Supreme Court of America in Block 
v. Hirsk®, and in Chastleton Corporation v. Sinclair®, that. Mr. Venkatasubramania 
Ayyar, learned counsel for the petitioner, rélied to a considerable extent to suppor 
his plea, that the restrictions imposed by the impugned Tenancy Acts did not satisfy 
the test of reasonableness imposed by Article-1g (5) of our Constitution. The 
learned counsel urged that the principles laid down in Block v. Hirsh®, and in 
Chestleton Corporation v. Sinclair®, have become part of the law which this Court has to 
administer, because those principles were approved of by Venkatarama Ayyar, J. 
when he delivered the judgment of a Division Bench of this Court in Santhanakrishna 
Udayar v. Vaidyalingam*, and again when the same learned Judge delivered the judg- 
ment of the Supreme Court in Sardar Inder Singh v. State of Rajasthan’. Before 
`I examine which among the principles laid down by Holmes, J., in Block v. Hirsh, 
were approved of, I should like to record my respectful agreement with what 
Venkatarama Ayyar, J., stated at page ri2g in Santhanakrishna Udayar v. 
Vaidyalingam*. 7 
` “It appears to me that the question is one which has to be determined solely on a construc- 
tion of the relevant provisions of the Constitution and that there is no need to, discuss at any length 


the American law on the subject. Ifwhat would otherwise be an invasion of the rights of a citizen 
under Article 19 (1) (f) is reasonable and in the interests of the public, then all the requirements of 


Article 1g (5) are satisfied.” 
A similar caution has been administered more than once by their Lordships of the 
Supreme Court. That iswhy I have refrained from undertaking over again 
a detailed examination of the Americian cases, which have all been considered. 
by Subrahmanyam, J. i . 

- -One of the principles laid down in Block v. Hirsh?, which was approved of in 
Sardar Inder Singh v. State of Rajasthan’ was that explained at page 620 of the 
report. After pointing out: 
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The preamble of the Ordinance recites that theré was a growing tendency on the part of the 
landholders to eject tenants, and that it was therefore expedient to enact a law for giving them pro- 
tection.” , 


Venkatarama Ayyar, J., observed : 


. , “We should add that the petitioners sought to dispute the correctness of the Gadni in the pre: 
amble. This they clearly cannot do. ` ‘Vide the observations of Holmes, J. in Block v. Hirsh*? * 


` Wọ, are not really concerned with the application’ of that principle in the ‘case 
bebor us. Nothing in the preambles of the impugned Acts was relied upon, tọ 
sustain the constitutional validity of the legislation, I would, however, like to add 
that. I do not understand the Supreme Court to have laid down that the recitals in 
the preamble of an Act are conclusive of the facts stated therein. Such was not the 
view taken by Holmes, J., in Block v. Hirsh},' even independently of what he said 
in his ‘subsequent decision in Chastleton Corporation v. Sinclar” In „Block v Haake > 
Holmes, J., stated : ue deg tg on * AS + h 
** No doubt it is true that a legislative. dolarii offacts that are aiia only. as ‘the der 
for enacting a rule ç of law, for instance, that a certain use is a public one, may not be held conclusive 
by the Courts... But a declaration by a legislature concerning public conditions, that, by necessity 


and duty it must ‘know, is entitled'at least to great respect. In -this instance, Congress stated ‘a 
publicly notorious and almost world-wide fact. That ‘the EI. declared by: the statute did 


exist must be assumeq......” sore, oe bed Ses 


In: Santhariakrishna v.-Vaithialingam’, Venkatarama Agvet, J., cited this passage 
with obvious approval and then proceeded to refer to the affidavits filed i in ‘the pre 
ceedings before him. The learned Judge observed : ‘ 


s. t tte 
e ` td 3 V a rae ran) 


ets The affidavits filed in these petitions also amply established the seriousness of the gene 
situation.....Thus it is amply established that a state of emergency had arisen : and strong 
theasures had to be taken for meeting the same.” 


No more in Block v. Hirsh}, than'in Santhanakrishna v. Vaithialingam?, were the recitals 
in the preamble of the impugned Act accepted as conclusive proof, of the facts 
stated: therein. 


© "The other passage fom the judgment of Holmes, J., in Block. y. Hirsh’, that 
was quoted with approval by Venkatarama Ayyar, J., at page 1122 in Santhana- 
krishna ` y: Vaithialingam?, and at page 622 in “Sardar Inder Singh v. The . State of 
Rajasthan’, was : : ‘4 

ee The main point against the law is that tenants are allowed to remain in possession ‘at the same 
rent that they have been paying, unless modified by the Commission established by the Act, and 
that thus the use of the Jand and the right of the owner to do what he will with his own and to ‘nlake 
what contracts he pleases are cut down, But ifthe public interest be established, the. regulation .‘of 
rates is one of the first forms in which it is asserted, and the validity of such ‘regulation has been, 
settled since Munn of Illinois v+ People®. -The preference given to’ the tenant in possession is ari almost 
necessary ingredient of the policy, and is traditional in English law, If the tenant remained subject 
to the landlord’s power to evict, the attempt to limit the landlord’s demands would fail,”?.-. 


~ In Sardar Inder Singh v. The State of Rajasthan‘, ‘the ee Court rėlied on, 
this passage to support the position : _ 


“Thus in Block v. Hirsh}, a statute which gave a right to tenants to continue in posciion even 
after the expiry: of the lease was held to be valid ”. 


As.I understand the judgment of his Lordship, i it was only for that limited purpose 
that he relied on that passage from the judgment of Holmes, J. 


‘In Santhanakrishna v. Vaithialingam®, however, the passage from the judgrient 
of Holmes, J:, which has been set out above, was relied on to sustain the view, that: 
where the impugned Act was an emergericy measure, in the sense that it was designed , 
to meet an emergency and was to be in force for a strictly limited period ‘of'time,: 
that was a very relevant factor in deciding whether the restrictions it imposed were 
reasonable within the scope of Article 19 (5) of the Constitution... „.. (see the- 
obseryations at page 1122). 


a 
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- Itis néedless for me, to refer again to what my learned brother Subrahmanyam, 
J.,{has emphasised in “his judgment, that we' have been asked to consider-the 
constitutional validity of the impugned Tenancy Acis on the basis, that they 
were not emergency measures in the sense I have indicated above. 


OF course, the. principles Taid down: by Holmes, J., in Blick'v. Hirsh}, have to 
be understood in, the light of what that great Judge himself held subsequently i in * 
Chastleton Corporation v. Sinélair®., While there'was tio specific. reference to’ the deci- 
sion ‘in Chastleton’ Corporation v. Sinclair? "in “the’-decision of ‘the Supremé Court 
in’ Sardar Inder Singh v. ‘The State of Rajisthan®, > it Was specifically referred to in 
Saailanavesing v. Vaithialingam':’ At Page I 123 Venkatarama A J: > obsetved : 


bei in point if the: inte of Madras should re-enact Act XIV of 1952.” Meee ens 


Based Gnhis plea, that thé principles Jaid down: ‘by: -Holmes,- J., “n ‘Block v. Hirsh} 
have been approvèd ` ‘of by the Supreme Court in Sardar Inder Singh v. The State ‘of 
Rajasthan’, ‘the proposition of law that Mr,. Venkatasubrahmania Ayyar invited 
his tosaccept was:that, when legislation takes away from the-owner of agricultural 
land his right to recover his property from the time-expiréd: tenant,-who continues 
in possession without, the authority of the owner, such legislation is an invasion of 
constitutionally protected rights of property which can be justified only upon proof of 
an emergency justification (I haye italicised the passage.on which, the learned counsel 
laid most stress). As I understand the “judgment. of the Supreme Court in Sardar 
Inder Singh v. The State of Rajasthan’, no’such proposition of law was laid down ‘there, 
‘It is true at page 622 ‘of the report in Sardar Inder Singh v. State of Rajasthan®, after 
referring to the passage from the judgment of Holmes, J., in Block v. Hirsh’, which 
I have already set out above; Venkatarama’ Ayyar, J., stated : i 
« Tt should also te remembered in this connection ‘that the impugned Ordinance i isan emergency 

legislation of a temporary character, and, as observed in Dr. N. B. Khare v. Thi Siale of Delhi® that is 3 
factor to be taken into accountin judging its reasonableness.”’ 

But that does not sanction the ‘acceptance of the contention 'of' Mr. Venkata- 
subramania Ayyar, that the Supreme’ Court would have’ struck ‘down.’ the Oidi- 
nance in question there as unconstitutional, but for the fact that it was an n emergency 
enan of a temporary’ character. - ` 


' J did not understand Mr. Venkatasubramania’ Ayyar to contend that no res“ 
trictions could’ be imposed ‘on the fundamental right to hold and dispose of: pro- 
perty guaranteed by Article’ 19 (1) (J) except in.an emergency. ‘His plea ‘was, ‘as 
I understand it, a’ more limited one, that the two sets of restrictions imposed by the. 
two Tenancy Acts (1): restrictionon the right of the owner of the land to recover 
possession from the tenant, whose period: of tenancy as regulated by the contract 
between the parties, express or implied, has expired, and (2) the restriction on the 
right of the owner to regulate by contract between himself and the tenant in ‘pos- 
session of the land the rent the latter‘should pay for the period of his lawful- occu- 
pation of the land, were unconstitutional as theré was no ‘casé of emergency to bë 
considered at this stage. I have already ‘dealt with this-argument, that if.at all. 
these restrictions could ‘be accepted as reasonable within the scope of Article 19 (5) 
of the Constitution there should have been proof of emergency during, the limited 
duration of which the restrictions were to be in force. Whether without any. 
consideration of such emergency, the restrictions are reasonable and ‘within the, 
limits permitted by. Article 19 (5) still remains for .consideration. ~ 


Judged ‘by the pattern of tenancy legislation ‘during the last, fifty years in this 
State and-in the rest'of India, which secured for thé tenant-in- -possession:a reasonable - 
fixity oft tenure subject to his paying : a fair rent t during the period -he is permitted: tö’ 
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remain’in possession, beth regulated by legislati on ‘independent of the contractual 
obligations already incurred or which the parties aré prepared to‘inéur, the restrictions 
imposed by the.impugned Tenancy Ac%, to which I have referred above, cannot be 
characterised: as unreasonable. ‘That these restrictions have been imposed on 
owners of lands held under ryotwari tenure‘ makes, in my opinion, no difference 
to the standards of reasonableness to apply: In judging the reasonableness of 
the restrictions imposed by. the impugned Tenancy Acts, due regard must þe had 
also to the economic background and the need for a planned agricultural economy in 
the interests of the country as a whole, both of which werė explained in ‘some detail 
in Sundararaja Ayyar v. Sub-Collector, Dindigul}, by a Division Bench of this Court of 
which I was a member, Ï also see-considerable force in the contentidn of the learned’ 
Advocate-General, that'in testing the reasonableness or otherwise of the restrictions 
imposed by the impugned enactments, the Court should consider whethér- those’ 
restrictions were greater than those neéded for, the proper efféctuation of the law, . 
because, such, effectuation of the law. itself is.in the interests, of the public: -Legisi 
lative competence of the Madras Legislature to enact the tenancy laws, the consti= 

-tutional validity of which has’ been impugned in these proceedings, ‘was never. in: 
issue. . It.was only their constitutional validity that was assailed. ‘The reasonable»: 
ness of the restrictions imposed by the impugned enactment ‘has also to be judged? 
in relation to the Sbjective,in. view, what the intended legislation was designed by: 
the Legislature to achieve. ' That was one of the principlés explained in Guruviah, 
Naidu v. State of Madras?, the observations are at pages 478-479. See also Canadian: 
Federation of Agriculture v. Attorney-General for Quebec? Though that is a relevant. 
factor, still the. Court has to decide whether the means to achieve the end in view 
are those within the limits set down by the Constitution, in’ this case, by Article. 
19 (5) of the Constitution. To adopt the. words of Holmes, J., which my learned’ 
brother has already quoted in his exhaustive judgment, we should not forget 
that a strong public desire to'improve the conditions of the tenants of ryotwari 
lands is not enough to warrant an achievement of that- desire 2o a shorter ‘cut than 
the constitutional way. R 

© Once again I must say that I have oltced’ ‘these views of mine ‘on record only 
to supplement what my learned brother has dealt with exhaustively i in his learned. 
judgment, I agree with Subrahmanyam, J., that the restrictions imposed by the’ 
impugned Tenancy Acts on the rights of owners of ryotwari lands like the petitioner 
are reasonable and satisfy., the EA of Article 19, (5) of the Constitution, > 
VS. —_—_ ; Petition dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT' MADRAS.” 
i PRESENT :—MR. Jonon RAMASWAMY, 
Arokyathammal , = 5, “etal. a Gee. HR ak Appellant ay 
v. ee ER a ag oue E aias 
Mookayee alias roaa. , : a ` Respondent. k 
' International Law (Private) —Legitimacy of. persons If could be Affected by cong i in ie law subsequently,’ 
, Succession Act (XXXIX of't925), section 43—Stope. i 
No person who is legitimate when born can be bastardised retrospectively by the abeunt 


operation ofa jaw. A relationship which, was legitimate at the time when it came into being cannot 
become illegitimate with any retrospective ‘effect by the ‘subsequent introduction of new laws, 
When the former State of Pudukottai was merged with the Madras State, the Indian Succession, 
Act no doubt became applicable to the Indian Christians in the State. But where an estate’ devolved’ 
upon a person before the operation of the Act, the subsequent, succession to it according to the new 
Act cannot be varied. merely because the original. holder would be a bastard according to the new 
law. ` 


There are no words in the Indian Suécestion Act which limit the relation contemplated’ 
therein to relations which are IRPA aeoring to Christian law, The relations contemplated’ 
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nthe Act are those which are recognised by. the law—(in this case Hindu law) which oe 
the parties at the time the relationship came into being. 
Appeal against the Decree of the.Court.ef the Subordinate Judge. of Pudukottai 
in Appeal Suit No. 20 of 1955 preferred against the Decree of the Court of the Dis- 
trict Munsif of Pudukottai in Original Suit No. 232 of 1953. 


`- K. Raman and T. S. Krishnaswami Ayyangar, for Appellant. oh ee. 
©- © K. S. Ramamurihi and K. Sarvabhauman, for Reson: 5 aS 
The Court delivered the following 


ee ee ~—This is a second appeal preferred, against the isse and fadgmientt 
of the learned Subordinate Judge of Pudukottai in A.S. No. 20 of 1955. modifying. ` 
the decree and judgment of the learned District Munsif of Pudukottai 1 in O,S. No, 
232 Of. 1953s, oo > . igen! 
c The facts are within short compass and they raise an interesting point of. law. 
Items:1 to-4, 6 to 12, 14 to 20, 22 to 27, 30, 36 and 37 of the plaint A schedule which 
will hereinafter be referred to as the.disputed properties belonged to Innasimuthu, 
a:Roman Catholic Christian, He married the plaintiff’s mother as his-first wife 
and! begot the. plaintiff. Subsequently he married the first defendant as his second 
wife-and begot a son, Savarimuthu. Innasimuthu died in. 1936 leaving him survi- 
ving his two widows, Savarimuthu, his son. by the second wife and the plaintiff, his 
daughter by’ his first wife. It is common ground -with.the parties in appeal that 
though Innasimuthu was an Indian Christian, he was governed, at the time -he. 
died, by Hindu Law not only in the matter of intestate.succession but also with- 
reference to marriage. In this connection, it may be remembered that some sections: 
of the’Indian Succession Act relating to intestate succession were alorfe introduced: 
in Pudukottai by means of the Christian Intestate Regulation of 1938. However; 
Innasimuthu died before the introduction: of this Act. It would follow from this 
that the first defendant must be regarded as the legally wedded wife of Innasimuthu, 
though she was the second wife and Savarimuthu, her son, must-be regarded: as- 
his legitimate son ; and it must be held that Savarimuthu became owner of Innas® 
muthu’s estate upon the latter’s death. But by the time of his death the Pudukottai 
State.had merged in the Madras territory and the provisions of the Indian, Success 
sion Act had been extended to Pudukottai, pra 


‘An interesting question which has arisen is as to who’ ied to the estate of 
Savarimuthu who was an Indian, Christian and was governed.at the time of his 
death by the Indian Succession Act. -He left surviving him the first defendant, his 
mother and the plaintiff, his half-sister. Section 43 of the Indian Succession "Act 
provides that 

“if the intestate’s father is dead, but the intestate’s ‘mother is living and there are also brothers 


or sisters of the intestate living and there is no child living ofany deceased brother or sister, the mother 
and each:living brother or sister shall succeed to the property in equal shares ” 


Section 27. of the Act provides that 
,. “for the purposes of succession, there is no distinction (a) beeen those who are wled x toa 


petsoh deceased through his father and'those who are related to him through his mother or (by bet- 
ween those who are related to a person deceased by the full blood or those who- are related to him 
by the half blood.” 

It cannot be disputed that the plaintiff is the half-sister of Savarimuthu and’ would; 


be entitled to succeed to the property of Savarimuthu in ‘equal shares with, the 
defendant, his mother. x: 7 


= The endeavour, therefore, of the Advocates for the ‘nother, the first defendant, 
has been to contend that she is not the legitimate wife of Innasimuthu, and that her; 
son, Savarimuthu, is a bastard, and that, therefore, the half sister would not ‘be 
éntitled to a share, and that she, the mother, would become, heir of the illegitimate, 
son under Hindu Law. There is no doubt that this aged mother attributes concu- 
binage of herself and illegitimacy to her son owing to her greed and desire to grab 
the entire estate of the.deceased Savarimuthu. - 4 

Bat fortunately though the law according to thé immortal jaaguake ‘of Mr. 
Bumble, i 48, an ‘ass, it is not so asinine as all that. In this case_ Savarimuthu’ was 
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admittedly not a bastard nor was he'nullius filias in theeye'of Hindu Law which admits 
tedly governed him: at the: time 'he-wąs born and at the time he succeeded: to-the 
estate of his father, Innasimuthu: - Before the introduction of the Indian ‘Succes- 
sion Act, Savarimuthu and the plaintiff’ weré legitimately related and ‘were: not ‘in 
t he-eye of the-law filiae nullius. The fact’ that Pudukottai estate by a turn:of his- 
tory came to be part of Indian Republic and the Indian Succession Act-became appli- 
cable‘to the Indian Christians’ residing ‘in’ Pudukottai ‘territory would''not' retros- 
pectively bastardise Savarimuthu, ‘as'pointed out by the léarned’ Subordinate Judges 
and transfer a relationship, which was legitimate at the time it camé into being, 
into an ‘illegitimate one. The State in its solicitude for its subject has beén ‘known 
to enact laws. by. legitimising illegitimate ,marriages--y.g., self-respect marriages, 
to prevent the stigma of illegitimacy being attached tothe offspring of thesé unions ; 
but not the. reverse. -Where parties have acquired’a éértain ‘status on foot of a 
relationship which has been sanctified by the existing law, it cannot be nullified; 
nor in any manner impaired, by the coming into force of an Act which ‘withholds 
such a status from persons similarly related. There are no words in the Indian Suc- 
cession Act which limit the relation contemplated ‘theréin tò relations-which“aré 
legitimate according, to. Christian Law. ' The relations contemplated in thatrAct 
aré those which arg recognised by thé law, that law being in this case thé Hindu Law, 
Which governed the.parties at the time the relationship came into ‘being: Mo 
‘Therefore, the attempt of the appellant to bastardise retrospectively, this 
. Savarimuthu must fail and the panne must be held to be half-sister of the, deceased, 
Savarimuthu.. ar a Sh Cpa 3s wattle 
“43 On this it follows that in that’ ‘capacity this plaintiff, has guccsdded tò his estate’ 
along with the first defendant in equal shares under Section 43 of the Indian Sticces- 
sion’ Act: te ae fe note 
The conclusion: of, the lower Appellate Court’ is-unassailable and this second: 
appa has got to be-and is hereby Cee, but in the TTE without costs, 
‘No léave. . EE E i i 
eS "R: M. - EE Y naan ra i Appeal disitissed? 
_ IN. THE HIGH. ‘COURT OF JUDICATURE AT MADRAS. ao 
a PRESENT ‘:—Mr, Justice PANCHAPAKESA, Ayyar, 7) E ee 
Ponnuswami be and another, © po vm o oL _ Petitioners* 


V ' -p wows ie ak " Set i paeta 
Kosambu ana others = eroe Joet toad mM eta y Respondents! 

* ‘Madras Court-Fees and Suits Valuation’ Act (xv af 1955), section 40—Applicability—Suit by two nearest’ 
Hindu reversioners—Abatement’ and dismissal as regards one—Subsequent suit by sons of laiter in respect of his 
ad share ignoring dismissal of prior suit and alleging negligence on their father’s part-—Court-fee—Valuation,: 

. Where a suit by two Hindus who were the. nearest reversioners, each entitled to a half share. 
in: i thie properties of the last male holder,was dismissed in respect of one of them,a subsequent suit ‘by 
sons of the latter in respect of their father’s share, ‘alleging negligence on the part of their father and, 
ignoring the dismissal, must be valued at the amount’ of the value of the half'share of their father’ 
through whom they claim, The dismissal of the prior suit as abated has to be set aside before the 
sons can re-agitaté the matter. - Hence ad minat pay Court-fee on oe market Fee of that’half as on 
the date ofthe plaint. v |. > a 

Petition under section 11 5 of the Code of, Givi Procedure: (V of 1908) 
praying the High Court to révise the Order -of the Court of the District Munsif of 
Vriddachalam, . dated: Toth October, 1956 and: mangi in neok slip'in- O.S. No. 67 
of 1956... ' Wh BS orah eiga 
o. Bh bs ge A Pe ad ay soe STAG 


V. S. Reniaktshaanh, for Petitioners, ES on 
-. The Additional. Government. Pleader (K. Vairaruari), for the State. ORAN 
“The Court „delivered. the following. . porn tat Date a tudn ta Stet ae 


| JUDGMENT.—Theré are no merits in this Civil: Revision Petitióji. The odes: 
of ro lower Court regarding the Court-fee due was correct. The plaintiffs 
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petitioners were ‘not the nearest reyersioners when- the reversion opened. ‘Their, 
father, and: fourth defendant were the nearest reversioners each entiteld to one half, 
The suit was. dismissed regarding the one h&lf due to their father. The plaintiffs- 
petitiqners. allege negligence and want their half now, ignoring that dismissal. As 
they are,claiming only through their father, the “dismissal of his claim, as abated, 
hás, to be, set aside before they can re-agitate the claim to that half. They have to 
pay. Court-fee on the market value of that half as on the date of the plaint,, „under 
section 40 of the new Court-Fees Act. The Civil Revision Petition is dismissed, 
Nojorders; as to costs. 


seePARING OO eS see E Pabition dismissed. 
Sa ‘iN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ele aor ass . PRESENT Mr. ‘Justice PANCHAPAKESA AYYAR. . 


Marian and others ` i ii a ae - Petitioners* 
ee 4 the p . a B 3 
x rite 


Ay S; OM Mohammad Rowther ri a ; i Respondent, ` 


i |f Mädras Estates Land Act (I of 1908), sections 3 (2) (2) and 185—Burden of proof —Applicatión under- 
seetion| 10 (2) of Tanjore Tenants and Pannayal Protection Act (XIV of 1952) for ie, ed by tenants that 
lands were ryoti ‘lands and that they had occupancy rights—Onus—Duty of Court—Urder for eviction without, 
deciding question as to whether lands lay in an ** CN Legality interference i in revision-— Givi Procedure 
Code: (Vo of: 11908), section 115. 

bo "Utider section 185 of the Madras Estates Land Act the burden of proving that certain lands, thou a 
situate in an “estate” are the private lands of the landholder lies on the land-holder, though if i 

village were not proved to be an “ estate *’ the burden would be on the tenant to show that they Sre 
entitled to occupancy rights i in these lands." ; 


"The | burden of proof under the Indian lawi is not a fixed one; it shifts from side to side: as evidence 
is let in, The initial burden of proving an assertion of occupancy rights in lands lies on the person 
asserting it’; but when those lands-are proved to be lying i in an “‘ estate’? under the Estates Land Act, 
the burden shifts to the landholder, and he has then to`prove that the lands are not ryoti lands. 


Since only private lands fall within the purview of the Tanjore Tenants and Pannayal Protectifn 

Açt (Madras Act XIV of 1952), when a question arises as to whether the Court has jurisdiction to 

caiirain an application under that Act, on the plea being raised that the lands are ryoti lands, the 

Court has carefully to determine, even at the outset, whether the lands covered by-the application are 

situate in an ‘‘ estate’? under section 3 (2) of the Madras Estates Land Act and have to be dealt with 
under that Act and to give a clear finding on that point. ' 


Srinivasa’ "Ayyangar v. Revenue Court, Tanjore, (1957) 2 M.L.J. 369, followed, 


+ 


A Court is expected to give clear findings and to draw its conclusion and to deliver its judgment 
only afte, giving such clear findings. Where the lower Court without deciding the question as to 
whether the lands are situate in an “‘ estate’’, proceeds to pass orders on the application under Madras 

Agr RIV of oft "4952, it clearly acts illegally ‘and its 6rder's are liable to be set'aside in revision. 


Pétitions undeř section:8-A òf the Madras Act XXV of 1956 read with section 
11 §''of's Act V of 1908: praying the High: Court: to revise the Orders of the Revenue 
Co, urt; T Anjore, dated 29th November, 1955 ‘and sth January, 1957 and made in 
Beos, 1263. to 265 of 1956 respectively, . 


nd: 


neah i Ramaswami “Ayyangar for K. S, Rimaaihi and K. Saroha for Petitioners,’ 


ts R. mura for G. R. Fagadisan.; and G. Ramaswami, for Respotident, 
AERE! 1 


Vo la fine i ẹ, Court delivered the following ’ ME ee 
«3 JupGMent..-These are five connected Civil Revision Petitions against the orders 
of the Revenue Court, Tanjore, in Petition Nos. 261|to 265 of!1956,dated 29thINovem- 
ber, 1956 and 5th January, 1957. ‘Those five petitions were filed under section ro 
(2) “of Act XIV of 1952 by one Mohammed Rowther against the petitioners in these 
five Civil Revision Petitions alleging that they were cultivating tenants under him 
in respect of their holdings in Sirumuttam,village, and not ryots with occupancy 
rights, and; oe that'as they were e. owing arrears of rent tto him, they should be 
evigted si GAE a ; . a Ae. ‘ 
AG. Pi Nos, 108, 168, 169, andi rofi - o 22pnd-July.; 1958 
T y REN Pela kes = 4 : pr (gikt Asadha : E 


me 





H : MARIAN V. - MOHAMMAD..ROWTHER (Panchapakesa Aiyar, F-): 23 


The Revenue Court relied on the Order of the Settlement. Officer, dated: 24th 
December, 1950, holding that the village of Sirumuttam in Arantangi,.‘Tanjore 


the Rent Reduction Act applicable to that village. Of course, his finding that 
there were no ryoti-lands in that. villàge, would not.bind the tenants, as urged: by 
Mr.D. Ramaswami Ayyangar, their learned counsel, The lower Court also relied 
on certain admissions by the petitioners and other ryots on 22nd April, 1954, before 
the Estates Manager, Arantangi, saying that. they had no kaniyatchi rights in, the 
lands in Sirumuttam Village and that Mohammad Rowther, the landlord, was the 
druvaramdar in: respect of these lands and that he used to deliver them to.the,ryots 
as he pleased; and that they had to pay him half the share in the crops, as,admissions 
that the lands covtred_by these petitions were iruvaram lands where no, question of 
occupancy, rights in the petitioners arose. The lower Court then wentiinto, the 
question of arrears, and held that there were arrears due by these petitioners, and 
determined ‘them, and gave notice to the petitioners to pay up the’arrears or,-be 
evicted. Then these Civil Revision Petitions have. been filed. ` |; yc erin gs 
` eee A es ae , ick & : i eth ow buhi 
I have perused the records and heard the learned counsel on both’ sides: vaii) 
y ards N si eg re ere UO OON 
Mi. D. Ramaswami Ayyangar, the learned counsel for the petitioners, cor,tended 
that the lower Court had no jurisdiction at all to entertain the petitions for eviction 
under Act XIV of 1952, as the lands covered by the petitions were, situated in.an 
estate and were ryoti lands, and, that at any., rate, the lower Court, should , have 
found that they were proved by the land-holder to..be ‘not ryoti lands. He. said 
that the lower Court had clearly gone wrong in holding that .the village’ was.not 
an estate under the Estates Land Act, and, in not-discussing therefore the question” 
whether the lands covered by. the petitions were proved by the land-holder to be 
private lands in an “estate”, +> v ne ee ES har ee 


shifts to the landholder, and he has to prove that the lands are-noet-ryoti—lands« 
So, it was very important to give,a finding, at the very outset, as to whether the 


84 | ‘THE MADRAS LAW. fOURNAL REPORTS... , tr959 


village in which. these lands are situated'is an “ estate’. under the Estates, ‘Land 
dus or not, and, to. give a correct finding.. -- gE hs 5oy 


- The lower Court delivered its orders in fhese pétitions before the- Bench decision 
of this Court in Srinivasa Ayyangar v: Revenue’ Court, Tanjore, which has -made thë, 
position in law crystal-clear. ‘That ruling has ‘definitely-laid down that ‘nothing in 
the Cultivating Tenants Acts like Act XIV of 1952, Act-XXV of 1955 and Act XIV 
of: 1956, repeals the’ provisions ' of the: Estates Land .Act;’ and that,- ‘therefore-a 
‘Court has to ‘carefully’ determine wheflier the lands: covered ‘by petitions like these 
are situated in an “‘‘estate ” under-the Estates Land Act, and have to be dealt with 
under’ the provisions of'that Act, if they are ryoti lands, ‘oily ‘private lands falling 
within‘ the ‘purview. of Act XIV of" 1952, etc. *-The evidence on records eém to show 
that the 'whòlé village or at least.a named: village ‘had’ been granted as inani. - ‘That 
is: why’ thé: Settlement Officer held that the village’ was 'an “estate ”: “under: thé 
Estates’ Land ‘Act!’’No doubt, Mr. , Viswanatha"Ayyar-i is right in‘ urging’ that: the 
finding of the Settlement Officer isnot binding on the lower' Court, and that, when 
remanding ‘these’ ‘petitions tö: the lower Court,/I ‘should fémand' also the: question: of 
whether Sirumuttani Village i is'an “estate”? within the * Estatés‘Land Act'and direct 
‘the. lower''Court to’ decidé ‘ity. “It is obvidus ‘that the Séttlemeht Officer’s. finding 
that Sirumuittam was ‘not an “estate” for the ‘Purpose: of the Estates : ‘Abolition: Act 
is, not' incorisisteńt in ‘any way with his finding that’ it is ‘an “estate ? within the 
Estates Land: Act.' Nor can the Estates“Manager’s ‘finding’ that’ there. were no 
ryoti* lands in this village of Sirumuttam be’éonclusive, or even binding on the’ peti> 
tioriers in ‘these’ petitions.. Their alleged admissions have to-be weighed ‘and assessed 
at the remanded enquiry, and cannot be taken’ at'this-stagé as ‘concluding that these 
lands are private lands. ‘The usual rule of law is that the admissions of ryots that 
they have no: occupancy rights in ryoti lands will have-little value, in the face of 
statute, if they are proved as a matter of fact to be ryoti lands. The policy of the 
law-‘has’ been’ to protect: the'weak man: against himself; ‘It'is‘not-elicited in the 
evidence’what thé’ term kaniyatchi exactly connotes, ‘and whether what the ‘tenants 
wait is ‘that they had no occupancy tights or only they’ they-had‘no ownership rigiets 
in: these’ lands. Kaniyatchi by itself means hereditary rights in land, which’ may. con» 
ceivably vary according to circumstances. : ‘The interpretation of the: terms .kani- 
yatchi in the statement has to-be'made carefully: by the lower: Court z at the remanded 
hearirig;, after hearing ‘evidence ‘and arguments! oe ti ie oe 


‘Mr. Ramaswami Ayyangar contended that the: orders of the lower Ogi 
should be set aside, and the five petitions sent back to the lower Court for fresh hearing 
and disposal after, determining whether Sirumuttam village is an “estate’ > under 
the’ Estates Land Act, cand, if it is an "i estate ” , whether the lands ` covered by the 
petitioners are the private ‘fands ¡of the landholder, the burden being on him and 
therefore falling Within the purview .of Act XIV of 1952, I agree. -The orders‘of 
thè lower. Court are set aside, and the five, petitions are ‘remanded to the lower 
Court. ' ” Of course, the ‘observations, of the Settlement. ‘Officer, the Estates Manager 
and the statement of the ryots will be carefully considered by the lower Court at’ the 
remanded „hearing and their weight and bearing. accurately determined for the 
purpose c of giving the. fresh findings. vit is clear to me, and it was riot disputed’ ‘by 
either side, that the lower; Court, ‘has “the power to, _go into ‘the question” of 
jurisdiction. abe. jh i . 


.. The parties: willbe free to let in ‘all fresh, ae oral ‘and documentary, 
evidence. „In the circumstances, all the parties to. these Civil Revision Petitions 


will bear their own costs. . Meee” see ; ke tee 


BRN, "ost" Petitions allowed : Ode set ‘aside and cases ‘remanded: 


voeby 
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I]: : RAMASWAMI NAIDU J. MARUDAVEERA MOOPAN? (Balakrishna Ayyar, F.). 25 


IN THE HIGH COURT OF .JUDICATURE AT MADRAS. 


` PRESENT :—MR. Justice BALAKRISHNA AYYAR. ` 
Ramaswami Naidu and another èe . oo ... Petitioners* 


‘ 


‘ U. ` Pip i e eae í 
eee ta ois n s (9 Pie pet Peer iA i. ' aia ve Da . 
‘Marudaveera Moopan tsani We - . «+ os Respondent. `.: 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 2 (a)—Cultivating tenant-—If includes 
a sub-lessee from a tenant, SAE Ja ee : X a oF 
Whether a sub-lessee is included or excluded from the scope of the word ‘ tenant? occurring in.a 
particular enactment has to be ascertained with reference to the context in Which the word is used. ` ' 
‘The definition of the term ‘ cultivating tenant’ in section 2 (a) of the Madras Cultivating Tenants 
Protection Act, 1955, expressly: states that it includes the personin whose favour an agreement of 
atenancy has been made and the heirs of such persons. Hence by inference it-should be held that 
assignees of the original lessee are not included, within the scope of the term ‘ cultivating tenant.’ 

Petition-under section 6-B of-Act XXV of 1955 as.amended by.Act XV of. 1956 
-and section 115 of Act V--of 1908 praying the High Court.to revise the order of 
‘the Revenué Court of Kulitalai, dated: 25th November, .1957,and made in R:A. 

“No. 6/of 195725 2 00 > Eg ES agit ee Nee Rae ay, 
oe OCE. Raman, for Petitioners. - 58) SATU sae oo RN VAR a lon 

L. V. Krishnaswami Ayyar, for Respondent. 

-~ The Court ‘delivered ‘the following © (yee Go yok teat. Ayr a 
_ -, Jupcmenr.—The properties. which form the subject-matter of this petition 
‘consist of some 2 acres and g1,.cents of land in Thiruchendur village. The properties 
belonged to one Bagirathi Ammal. As she was residing in Madras, she leased the 
properties to one Venkatarama Aiyar, a nephew of hers, who ‘was residing in the 
‘village. Venkatarama Aiyar, in-his turn, sub-leased the property to Marudaveera 
‘Moopan... On 26th Decémber, 1955, BagirathiAminal sold’ 42° cents ‘of land“to 
Ramaswami Naidu. The same day she sold the remaining extent of 2-acrés and 
4 cents: (besides some other: lands with which we are not concerned) to Laksh- 
mana Naidu., On 29th February, 1956, Marudaveera Moopan delivered 30 kalams 
of paddy to Ramaswami Naidu and obtained from him, the receipt; Exhibit, A-r. 
As the rent due to Lakshmana Naidu was riot paid he filed Original Suit No. 462 
of 1956'on-the ‘file of ‘the District. Munsif’ of Kulitalai against Venkatarania ‘Aiyar 
and Marudaveeran. Then various proceedings followed as‘a tesult'of which Maru- 
daveera Moopan was deprived of his possession of the suit property. Thereupon He ` 
filed a petition before the Special Deputy Collector and Revenue Court, Kulitalai, 
- against Lakshmana Naidu and Ramaswami Naidu in which he prayed that he should 
be restored: to possession. The Revenue Court allowed the application. ` In this 
‘revision petition Lakshmana Naidu: and Ramaswami. Naidu .now. canyass, the 
_correctness of the order, passed by the Deputy Collector, l ; 

The first’conterition of Mr. Krishnaswami ‘Aiyar, the learned counsel. for the 
respondent, was that there was a valid agreement of tenancy between Lakshmana 
Naidu and Ramaswami Naidu who purchased the property from Bagirathi Ammal 
‘and Marudaveera-Moopan, the sub-lessee from. Venkatarama Aiyar. , In support 
of this argument’he referred to Exhibit A-1 ‘a receipt which Ramaswami Naidu 
granted on 29th Febriiary,.1956, to Marudaveera Moopan and contended that from 

‘its terms, a tenancy agreement between Rdmaswami -Naidu and Marudaveera 
Moopan can: be spelt: out. '.I.am unable, to.sée anything’in the receipt to support 
that contention. It merely acknowledged receipt of a quantity of 30 kalams of 
paddy from Marudaveera Moopan—and:—this is noteworthy—Ramaswami Naidu 
purported: to give the receipt on behalf of Vehkatarama Aiyar. This recital-seems 
to me to be inconsistent with the notion that Marudaveera Moopan was a lessee 
from Ramaswami Naidu. Jf Ramaswami Naidu had been the lessor he would 

_ have granted the receipt in his own name and in his own right. So’ far as- Laksh- 
1 a-QUR.P: NOs 36i of 19587 € Mte hee ioia wok on. o egth July, 2958; 


4 
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mana Naidu is concerned, Mr. Krishnaswami Aiyar contended that there are 
admissions in paragraphs 4 and 6 of the plaint which. Lakshmana Naidu filed in 
Original Suit No. 462 of 1956 which show that Marudaveera Moopan was his 
lessee. Paragraph 4 of the!plaint runs as follows :— ` ` 


“ On 26th December, 1955, the plaintiff bought the following lands from Bagirathi Ammal, 
Nagammal, Venkatarama Aiyar, Sundaram Aiyar and Ramachandra Aiyar, for a sum of Rs. 7,999 
and was given immediate possession of the same, The first defendant was the lessee of lands for fasli 

+1365, and he was in possession at the time.of purchase. He was duly attorned by the vendors to pay the 
rent to the plaintiff and the lessee and the plaintiff agreed thereto.” ae : 


‘In paragraph 6 the following sentence occurs : 


“ The first defendant being obliged to be absent from the village for some time would appear 
to have sub-let the lands to the second defendant, directing him to carry out the terms of the lease 
and attorning him to pay the rent to the plaintiff and he and the plaintiff agreed to that.” wees 

Mr. Krishnaswami Ayyar laid stress on the words “‘attorned” and “attorning’ 
‘occurring in these paragraphs and contended that they show that there had been 
.an agreement of tenancy between Lakshmana Naidu and Marudaveera Moopan. 
Now, reading the plaint as a whole, it appears to me to be clear that whoever 
drafted the plaint used the words ‘“‘attorned”’ and “attorning” without understanding 
their legal significance. Apparently, he understood the word ‘attorned’ as equiva- 
lent to ‘directed’ and nothing more., ` a n a 

The matter, however, does not rest on the construction of either Exhibit A-1 
or the plaint. Marudaveera Moopan gave evidence before the Special’ Deputy 
Collector and that evidence makes it manifest that there was not the relationship 
of tenant and landlord between him and eithér Lakshmana Naidu’ or Ramaswami 
Naidu. I shall quote the material portions of that evidence : $ 


** Last year, I measured 30 kalams of kuruvai to Bagirathi Amma! through Venkatarama Ayyar. 
He asked me to measure 30 kalams of samba to counter-petitioners as they had purchased the lands 
in Margali last year. Counter-petitioners are brothers. I gave-go kalams to counter-petitioner r 
in Samba.” : P ned 
There is nothing in this so far to suggest that there was any relationship œf 
tenant and landlord between Marudeevara Moopan and either Ramaswami Naidu 

‘or Lakshmana Naidu. Lower down he stated : ; 
“ Then I asked counter-petitioner 1 (Ramaswami Naidu) for lease for last year (1956-57). He 


_ demanded 100 bags of paddy and Rs. 200. I offered 5 kalams more than previous rent. He refused to 
- lease” i i 


This passage makes it perfectly manifest that there was no relationship of tenant 

and landlord between Marudaveera Moopan.and Ramaswami Naidu. Maruda- 

- veera Moopan explained in his evidence that he approached the Tahsildar who 
asked him to cultivate the lands and thereupon he ploughed the field. Thereupon: 
** Counter-petitioners prevented me; Then I ploughed with police bundobust. Counter- 


; petitionérs raised seedlings .without ‘my consent. Then I purchased seedlings and transplanted, 
‘Then police asked me not to enter land as counter-petitioners got stay order from High Court.” 


This passage, it seems to me, wholly negatives the story of there having been 
any agreement between Marudaveera Moopan and either Ramaswami Naidu 
or Lakshmana Naidu. On the other hand, this passage makes it clear that the 
parties were fighting with each other and not that they had agreed on any. point: 


`y 
The second contention of Mr. Krishnaswami Aiyar was this: Clause (a) of 
section 2 of Madras Act XXV of 1955 defines “cultivating tenant” in these terms: 
t < Cultivating tenant’ in relation to any land means a person who carries on personal culti- 
vation on such land, under a tenancy agreement, express or implied, and includes— - ' 
(i) any such person who continues in possession of the land after the determination of the 
tenancy agreemėnt, and ` ` i i . 
(ii) the heirs of such person, but does not include a mere intermediary or his heirs ;” 


— Tn-order-to ‘come~within:- the -scope-of-this-definition,-said.Mr.. Krishnaswami 
Aiydt; it is'sufficient to satisfy two conditions : One is, that the person should carry 


+ 
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on personal cultivation of the land ; the other is that there should be a tenancy 
agreement, express or implied. He argued that the section does not say that the 
tenancy agreement should have been with the owner of the land, that the 
relationship of a sub-lessee via vis the head lessee may properly be described as a 
tenancy : and that therefore, a sub-lease would come within the scope of this 
definition. I am unable to accept the contention of Mr. Krishnaswami Aiyar 
that a sub-lessee can claim the benefits of this Act. A tenancy agreement means an 
agreement creating'a tenancy and when we’ speak of a tenancy we normally 
understand that there is on the one side a landlord and, on the other side, a tenant 
or lessee. In relation to sub-lessees we .do not usually use the term tenancy” 
agreement: instead we speak of the assignee of. a lease. It will also 
be appreciated that if the contention of Mr. Krishnaswami Aiyar -were 
right, it would be possible for a lessee-to create rights larger than he himself 
has and normally a construction which produces such a result should not 
be accepted. No doubt in some statutes the word ‘ Tenant’ is used to include a 
sub-lessee or an assignee from a lessee (see paragraph 8 at page 2983 of Volume IV. 
of Stroud’s Judicial Dictionary.) The material passage there runs : 

“ The'assignee of a lessee (Doe d. Whitfield v. Roet, Williams v. Bosanguet*, or a sub-lessee (Doe d. 
Wyatt v, Byron?) was a ‘tenant’ within section 210, Common Law Procedure Act, 1852 (15 and 16 
Vict: c. 76) and the decision of Erle, J., in that case was followed in Moore v. Snee*, and so of sèc: 
tions 1972, 173, ibid., end R.S.G., Ord. 12, Rr. 4-25 ; see here on Landlord.” 7 
But it is equally clear that in other enactments the word * tenant’ does not include 
an assignee from the original tenant. See paragraph 13 (6) at page 2985 of 
Stroud which reads : “a 

“The tenant in section to (1) means the original tenant and ‘not an assignee of the original 
tenancy agreement (Artillery Mansions v Macartney’. ‘The reference is-to the actual tenant whose rent 
is under review and not to the average or norma! tenant for that class of property (Palser v, Grinling®, 
Whether a sub-lessee is included or excluded from the scope of the word tenant 
occurring in a particular enactment must, therefore, it seems to me, be ascertained 
by examining the context in which the word is actually used. When we read again 
the definition of ‘ cultivating tenant’ in clause (a) of section 2. we find that it is in- 
tended to take in‘(1) a person in whose favour the agreement of tenancy has been 
made ; and (2) the heirs of such person. It is distinctly provided that an inter- 
mediary or his heirs are not included. The expression “ heirs, legal representatives 
and assigns ” is a very familiar one. When, therefore, the Legislature said that the 
‘ heirs of such person ’ shall be deemed to be tenant but did not, at the same time, 
‘include ‘ his legal représentatives or assigns ° in that category the inference must be 
that it did not want to confer the benefit of the Act on the legal representatives or 
assignees.of the original lessee. Otherwise, it will be hard to explain the omission 
.of the words “legal representatives and assigns.” : : 


I find that in Pichammal v. Sinniah Pandaram?, Ramachandra Aiyar, J., took 
much the same view of the matter that I am now taking. He observed : ; 


f “ The agreement contemplated in section 2 (a) of Madras Act XXV of 1955, whether it 
express or implied should be with the landlord directly.” 5» r ait was. 


The order complained of. appears to be plainly erroneous. This petition is 
therefore, allowed . with costs. : poate = ae ts: 


EMs- Petition allowed.. 
r. 3 Taunt. 402. s m m o 5e- L.R. (1949) t K.B. 16, TAs 
2, $ Brod. and B, 238. 6. LR. R 3 AG. eo a 


T tegen ek. 8 7. GRP.No.Gog:of 1957. © “> 
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IN THE: HIGH COURT OF: JUDICATURE AT MADRAS.: 


~ Present MR. Justice PANCHAPAKESA AYYAR AND Mr. Justice BASHEER- 


AMED SAYEED. , à 

The New Central Hall, afirm. -. Mane Appellanits* 
- v. ree é y 

Uiited Commercial Bank, “Madurai. eat ., Respondent. 


Negotiable Instruments ‘Act (XXVI of 1881), section 31—Bank’s wrong ful dishonour of a trader customer’ 3 
. <hegue—Right of customer to ,damages-—Proof. of -special damages—If necessary. 


: . Torts—Damages—Special damages —Whep : ‘awarded without proof of actual damage. 


“Damages can be awarded éven without proof of any special loss in certain cases like trespass not 
iane damages but only.annoyance, ‘or where a cheque issued by a non-trader-customer is ‘wrongly 
dishonoured.by the bank, even though the person might have suffered, no. special loss as a result. of 
such, .dishonouring. In such cases the damages will only be nominal. But in cases where a cheque 
issued by ‘a trader-customer is wrongfully distionoured, even special damages ‘could be awarded 
without proof of special loss or damage. The fact that such dishonouring took place due toʻa mistake 
of the Bank is no excuse nor can‘the.cffer of the bank to write arid apolcgise to the payees of such 
dishonoured cheques affect the liability of the bank to.pay damages for their wrongful act. 


ie Appeal ‘against the Decree of: the Court of the Principal Subordinate IER S 
Madurai in-O.S.' No. i 40. of 1952.7‘ * 


T. Venkatadri and A Sattay Sayeed, . for Aoo 7 
_R: Nérasimhachari and ‘N.’ ‘Varadarajan, ` for Respondent. ' 


. The Judgment of the Court was delivered by 


` Panchapakesa Ayyar, J.—This is an.appeal by ‘The NewCentral Hall, a fea con 
sisting: ‘of two partners, Ismail Ibrahim Sully. and Moosa Ibrahim Sully; plaintiffs 
in .O.S. No. 40 of 1952 on the’ file of the Subordinate Judge, Madurai, against. the 
dismissal of.the suit, though without costs. .The suit has been filed ; iby them 
against | the United Commercial : ‘Bank, -Ltd., Madurai, for recovering damages of 
Rs, 50,000, with interest at.6 per cent. per annum from the date of plaint.and costs, 
for dishonouring 11 cheques of theirs issued on the defendant Bank, in the first week 
-of November, 1951, though the defendant Bank had sufficient funds of- theirs 
in its hands.and could have easily paid all the. 11 cheques. The indignant plaintiffs 
withdrew their entire bank balance from this Bank on roth. November, 1951 and 
closed their accounts despite. the. Bank’s regret:and offer to explain the position to 
‘the payecs of the cheques. The learned Subordinate Judge accepted the fact of ` 
‘dishonouring. the cheques by the Bank, by endorsing on the cheques “ Refer to 
the drawer ”, though the Bank had at that time the plaintiffs’ funds enough to meet 
all the cheques. He held, however, that, on a true construction of section 31 of 
the Negotiable Instruments Act, the plaintiffs could recover as damages only such 
“loss or damage as was caused by, the actual default of the’ Bank, and that no such loss 
was proved. He also held:that the Bank had not acted maliciously, but only under 
.an honest mistake causéd by a clerk not reporting or bringing to account Rs: 4,000 
deposited by the plaintiffs on 31st Octobėr, 1951, the 11-cheques dishonoured".by 
the Bank aggregating, in all, to a sum less than this Rs. 4,000, and previous cheques 
‘of the plaintiffs having been cashed. He also took into. account the.fact that the 
Bank hed offered to the plaintiffs to write letters to the 11 payees of the dishonoured 
cheques explaining the mistake. He further observed that if at dll thé plaintiffs 
Would be only entitled to nominal damages, and remarked, rather curiously, that it 
was well established that in India, there is no question of awarding nominal damages. In 
the end, therefore, he dismissed the ‘suit, and directed the plaintiffs to bear their 
costs, aggregating to Rs. 2,519-14-0 and directed the defendant-Bank to bear its 
own costs of Rs. 2314-6-4. The plaintiffs have felt highly aggrieved and have filed 
this. appeal, ~-~-==- mmes- te ere eee 


1————— Pn 
*A; sal No. 81 ae : Ht as 3 ` 18th August 1958. 
eo ae os 1" 7 Gr Sravana: gaat 





I] | NEW CENTRAL HALL J. UNITED COMMERCIAL BANK (Panchapakesa Ayyar, J.). 29 


We have perused the records and heard the learned counsel on‘both sides. 
Mr. Venkatadri, the learned counsel forthe appellants and Mr. Narasimhachari, 
the learned counsel for the defendant-respondent, argued the case fully and fairly,- 
Mr. Venkatadri raised three main contentions. The first was that the lower Court’ 
went grievously wrong in its interpretation of section 31 of the Negotiable Instru- 

ments Act and that it is well established that traders, like the plaintiffs, would be 
entitled to substantial damages even in. India without proof of special loss or damage by the 
wrong ful dishonouring of their cheques, as such loss ‘or damage is presumed. -He said that’ 
the lower Court went wrong in holding that even traders-like the plaintiffs should- 
prove special loss, or otherwise would be entitled only to nominal damages, and . 
in further observing, without any authority, that in India there was no question 
of awarding nominal damages and so the plaintiffs would be entitled to no damages: 
He is. undoubtedly right in this contention. ‘The. House of Lords: has held, in 
Wilson v. United Counties Bank Ltd}, that in an action against a Bank by a trader 
customer, there was a right to claim substantial damages in the case of wrongful 
dishonouring of a cheque, though in the case of a non-trader customer special loss 
or injury by the dishonouring must be proved, before substantial damages can be 
claimed, except where there are special circumstances like a man issuing a cheque 
to a fiancee being dishonoured wrongfully and that fiancee breaking off the 
engagement in consequence. No doubt, it has been held in Gibbons v. Westminster 
Bank Ltd.*, that in.the ‘case of the dishonouring ofa cheque of a person who is not 
a trader, only nominal damages would be awarded in the absence of any proof of 
loss.or credit or other special.loss or damage. But there is no doubt that in -the 
case of a trader like the plaintiffs, such proof of special- loss or damage would nót 
be. necessary, and that substantial damages would be presumed and awarded for 
the wrongful dishonouring. ‘The very same view. regarding both traders and non- 
traders was adopted in Davidson v. Barclays Bank, Lid.* Leading text-book writers 
‘on the Negotiable Instruments Act have stated that the same rule applies 
to, India, as Mr. Venkatadri pointed.out.. We are of opinion that the Indian Law 
on the subject is zot at all different from the English Law on the point}, and that in the 
‘case of a non-trader, nominal damages should be awarded where there is no proof 
of special loss or damage by: the wrongful dishonouring; and that in the case of-a - 
trader, substantial damages should be awarded even in.the absence of proof of special 
loss or damages. Of course, if there is proof of special loss or damages, that will-be 
taken into consideration for arriving at the exact quantum of damages. Mr. Nara- 
simhachariar was unable to show us any ruling to the contrary. We must also say 
that the lower Court has gone wrong in observing that it is well settled that in India 
‘nominal damages can never be awarded. They can, in our opinion, be certainly 
awarded in suitable cases, like a trespass not causing damages but only annoyance, 
the wrongful dishonouring of a cheque issued by a, non-trader without special 
damages, etc. 


Mr: Narasimhachari wanted to rely « on the wording of section 31 of the Nega 
tiable Instruments Act to show that the Indian Law on the subject is different from 
the law laid down in the English cases, and that sectiong1 does not make any distinc- 
tion at all between a trader and non-trader, and that both will have to prove special 
loss or damage, before claiming substantial damages. He did not accept the, view 
‘expressed by Bhashyam and Adiga and.other text-book writers. The short answer 
to this is that in an Indian case, Jogendra Nath v. New Bengal Bank Lid.4, the same 
principle, as has been laid down by, the English Courts regarding: the wrongful dis- 
honouring of a cheque issued by a trader anda non-trader, has been applied to Indian 
cases, and that damages of Rs. 500 were awarded.in that case for the wrongful dis- 
honouring of a single cheque for Rs. 135. We agree, with respect, with the view 
expressed in the above case, and also, of course, with the views expressed in the 
English rulings, cited above. But that will not solve the problem of ae the parti- 

cular quanta of domaga in this- case. i ` 
I. LR. (1920) ‘AG. 102. . (1940) 1 All E.R. 316. 
2. (1939) 3 Al E.R. 577. i = ` ALR. 1939 Cal. 63 (656); 
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So we come to the second contention of Mr. Venkatadri. He said that the 
damages of Rs. 50,000 claimed in the suit, and in the suit notice earlier, were fully 
justified not only under the general law relating to traders whose cheques have been 
dishonoured but also by the proof of special damages let in by the plaintiffs in this 
case. Mr. Narasimhachari joined issue with alacrity regarding the proof of special 
damages, and wanted to show that the plaintiffs, instead of suffering damages by 
the wrongful dishonouring of their cheques, actually increased their credit by being 
able to borrow. Rs. 1,000 after the dishonour as against Rs. 500 before the dishonour. He 
also said that Mr. Venkatadri was wrong in relying on an alleged fall in the out- 
turn of their trade afier dishonouring to the extent of Rs. 35,000. He attributed 
the fall to the normal rise and fall in trade. He is right here. Exhibit A-47 showed 
that in 1951-1952 the plaintiffs had an outturn of Rs. 81,296-1-6, and that in 1952- 
1953 their outturn fell to Rs. 46,201-3-6. Mr. Venkatadri attributed this fall 
of Rs. 35,000 to the wrongful dishonouring of the eleven cheques by the defendant- 
Bank, Mr. Narasimhachari pointed out that the wrongful dishonouring of the 
cheques occurred in the first week of November, 1951, right in the midst of 1951-1952. 
He also pointed out that in 1950-1951 the outturn of the plaintiffs was only. of the 
tune of about Rs. 50,000 just as.in 1952-1953, and argued from this that 1951- 
1952 was a peak year in the plaintiffs’ trade, and that in the Yery middle of.that 
peak year. the wrongful dishonouring took place and had not slightest deleterious 
effect on the plaintiffs’ trade or credit. He also pointed out that no person had 
“been examined to show that the plaintiffs approached him for credit after dishonour- 
ing of the cheques and were refused credit on the ground of such dishonouring. 
Nor was there any ‘person examined to show that the plaintiffs failed in their es- 
-teem or reputation when they heard of such dishonouring by the Bank. ‘The three 
persons who wrote letters to the plaintiffs after dishonouring of the cheques 
issued to them couched their letters in polite and courteous form, and did not utter 
a word of contempt or loss of faith. Of course, Mr. Narasimhachari went too far 
in relying on the absence of proof by the plaintiffs for such postive loss of credit or, of 
positive loss or damages caused by.the dishonouring. "As traders they were entitled to 
‘substantial damages for wrongful dishonouring of their cheques without such proof 
of special loss or damages. So, even though the plaintiffs have failed to prove positively 
special loss or damages by the wrongful dishonouring of the eleven cheques, they 
were entitled to substantial damages under the presumption under the law. 


- Mr. Narasimhachari then said that the wrongful dishonouring occurred owing 
‘to an unfortunate mistake in’ the Bank caused by the clerks not bringing the de- 
‘posit of Rs. 4,000 by the plaintiffs on 31st October, 1951, to account forthwith, and 
‘the Bank’s therefore thinking that there was no money of the plaintiffs in its hands 
-sufficient to meet the: 11 dishonoured cheques. ‘But, as observed in Davidson v. 
Barclays Bank Lid.1, such a mistake is no excuse at all, as it ought not to have been 
made by any Bank, and if made, the Bank has to bear its consequénces when it 
. wrongfully dishonours a cheque of one ofits constituents who has got enough money 
of his in the Bank to meet the cheque. 


Then Mr. Narasimhachari relied on the offer of the Bank to write letters ‘to 
the various payees of the dishonoured cheques explaining the mistake. But this 
‘too would not take away the liability of the Bank to pay substantial damages. It 

‘is something like offering to wipe out the spittle from a man with a bucket of water 

-after-he has been unjustly spat upon. We may also add that the Bank did not 
always rely on the honest mistake it had made, but insinuated in the reply notice, 
as inthe written statement, that the plaintiffs were persons of small means and were 
apt to.issue cheques on banks without sufficient funds. This was adding insult to 
‘injury. The only extenuating circumstance is that the insinuations were made 
after the fight began, and not before. 


So, we go back to the question as to what would be the proper substantial 
danfages to be awarded to the plaintiffs in this case. Mr. Venkatadri’s contention 
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that Rs. 50,000 would be the proper sum to be awarded cannot be accepted. No 

doubt, there may be cases as he urged, Where exemplary damages may have to be awar- 

ded in the case of dishonouring cheques in exceptional circumstances, like ruin- 

ing a man’s business altogether by such dishonouring, by depriving him of-crédit: 
and making his creditors rush to him for their debts and forcing him to close his 

business. So too, if a man whose cheque has been wrongfully dishonoured is chased! 

by a mob in the street, and hooted as a bankrupt and worthless pauper, or if he 

loses a valuable contract, or if it has caused him-loss by way of litigation or if owing. 

to the loss of repute, he has to hide himself from his shop for months on end or 

leave his trade and run to a foreign country at least for a while. None of these, 
exceptional circumstances admittedly existed in this case. This is a normal case 

where substantial damages have to be awarded under the law, and not exemplary 

damages. Each case has, of course, to be decided on its own facts and circumstances.. 

Here, the fact remains that eleven cheques of the plaintiffs issued to eleven different per- 

sons were dishonoured by the defendant Bank covering a credit amount of about 

Rs. 4,000, and the plaintiffs had to spend Rs. 2,519-14-0 as their costs in filing this 

suit, and a similar amount in preferring this appeal. In other words, they had not’ 
only their 11 chequés aggregating to Rs. 4,000 and issued to 11 persons dishonoured, , 
and their reputati8n affected to that extent as traders, even without proof of special 

loss or damages; they had also to spend another Rs. 5,000 in litigation to vindicate 

their rights. After caréfully considering every conceivable factor which can in- 

fluence the determination of the damages in this case, we fix the damages at 

Rs. 6,000. Of course, the plaintiffs will also get proportionate costs on that 

amount in the lower Court and here. They will bear their remaining costs: 
themselves. The defendant will bear his entire costs himself. . 


_ Mr. Venkatadri contended that the plaintiffs spent Rs. 5,000 in litigation, and’ 
that, under our decree, they would have only Rs. 2,000 and odd left as damages. 
We consider that quite sufficient. It is not advisable to encourage plaintiffs to 
open their mouths too wide and to claim extravagant’ amounts, and spend un- 
necessary amounts in litigation, and then make that a ground for claiming more 
damages than they would be justly entitled to. So, we reject this contention. So- 
too Mr. Venkatadri’s claim for interest on the amounts covered by the 11 cheques: 


has no substance. as he withdrew the entire balance in a week. 


Mr. Venkatadri wanted to rely on a Bench decision in Venkayya Paniulu ve 
Surya Prakasammat, where, in the case of defamation of a woman, full costs were 
allowed even though the damages claimed were drastically reduced. But, in our 
opinion, their ruling will have no application to the facts of this case, where no 
woman’s reputation has been affected, and it is purely a business matter. 


z~ In the end, therefore, the dismissal of the suit by the lower- Court is set aside 
and’a decree issued in favour of the plaintiffs for Rs. 6,000 with interest at 6 per 
cent. per annum from the date of the lower Court’s decree, 5th August, 1954, 
(when alone the amount could be determined) till the date of realisation, with 
proportionate costs, the defendant being directed to bear its own entire’ suit ‘Costs. 
In this appeal, the plaintiffs-will get proportionate costs.on the sum decreed, and 
bear the remaining costs. The defendant will bear its entire costs. 


R.M. . ‘Appeal allowed. 
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.- -IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i . Present :—MR., P. vy: RAJAMANNAR, Chief ‘Justice AND MR. Joano GaNAPATIA 
ALLAL . ; 


J. C. Patel 
N. R. M. Ponnayya Nadar and another Te ien Respondents. 


. Madras Buildings (Lease and Rent Control) Act (XX y of 1949) , section 6 (1) (b) Proviso—Recovery of 
excess rent on fixation of fair rent—Date from which it could be claimed—Effect of amendment by Act (VILI of 
1 951)— Section 20 of Aménding Act—Period of one year—How calculated. 


‘Under the provisions of section 6 (c) of ‘the Madras Buildings ‘(Lease and Rent Control) Act, 
1949, as it stood before the amendment by the Amending Act VIII of 1951, a tenant was no doubt 
entitled to claim a refund ofall the excess rents, ifany, paid by him when the Rent Controller has. 
fixed a fair rent for the building in his occupation. The Proviso to section 6 (1) (b) introduced by the 
of the far Act restricts this right only to a period of one year ey before. the determination: 
of the fair rent. 


Appellant* 


e 
: 


> The.period ofone yeari in ah cases must count from d date of of the original order of the Rent 
Controller and even in cases where the order has been taken upon appeal arf the appellate order 
is made ona subsequent date, the determination of fair rent by the Appellate Authority will date back 
to thé order of the Rent Controller because in effect the order of the Appellate Authority i is the order 
which the Rent Controller ought to have passed. 


‘The right ofa tenant to a refund of the rent paidi in excess of the fair rent is not a right under he 
general law but is one entirely founded on the'statutory provisions contained in section 6 (c) of the 
Act. Such a right accrues to the tenant only when the fair rent is’ finally fixed by the machinery" 
constituted under the Act., There is no question of any hypothetical right to a refund getting vested 
in the tenant at any particular point of time. 

. 1- Hence where the Controller has determined the fair rent anie the provisions of the Act, as it 
originally stood and the order is taken up on appeal and during the pendency of the appeal the amend- 
ing Act has come into force, the right of thé tenant to claim refund of the excess rent, if any, will ge 
governed by the provisions of section 6 (1) (6) of the-Act as‘amended. An appeal destroys the finality 
of the original order and ‘the appellate order supersedes the.order appealed against and.it is only the 
appellate order that has to be looked into to determine the rights of parties to claim refund or adjust 
any excess rent. The right to refund depends on the quantum of fair rent as finally fixed and the 
Appellate Authority has as much jurisdiction to fix the fait rent as the Controller and the right to 
refund arises only on the final order of the Appellate Authority and the law applicable om that date 
is the provisions of section 6 (1) (b) as amended by Act VIII of 1951. 


‘Rama Rao y. “Venkatarajeswara Sastry, (1956) An.W.R..928; followed. 
Muhanimad Abdulla and Sons v. Dorai Arasu, (1956) I M. L.J. 184, explained. 


# 


Appeal under clause 15 of the Letters Patent against the Jigme and Decree 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed, dated 1rth August, 1955, 
and passed in G.C.C. A. No. 2 of 1953 (Q.S. No 1653 of 1951 on the file of the ny 
Civil Court, Madras). 


G. T. Ramanujachari, for Appellant., ` = % oe 
- S. Amudachari and. A. V. Raghavan, for Respondents. 
The Judgment of the Court was delivered by : 

Rajamannar, C.7.—The tenent is the appellant and the respondents hre the 
landlords. The appellant was in occupation of the ground floor of the premises, 
No. 76, Gollavar Agraharam, Tondiarpet, Madras, from rst January, 1947. He 
was paying rent at varying rates. In the beginning it was Rs. 400 per month. 
Subsequently it was reduced to Rs. 350 and again to Rs. 275 at which rate ,he 
was paying from st January, 1949. The appellant made default in pay- 
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ment of rent and the landlords filed against-him a. petition for eviction.. .The Rent 
Controller made an order of evictioneon-13th September, 1949. The landlords. 
filed an execution petition and eventually obtained: possession on’17th January,. 
1952. Meanwhile the appellant filed an application under section 4 of the Madras 
Act XXV of 1949 (The Madras Buildings (Lease and Rent Control) Act, 1949) 
for fixing fair rent. ‘The Rent Controller by an order, datéd 25th April, 1951, fixed, 
the fair rent at Rs. 125 per month. The landlords filed an appeal and the Ap-: 
pellate Authority fixed the fair rent at Rs. 187-8-o per month on 28th November, 
1951. A few days before the date of the appellate order the respondents filed a suit, 
O.S. No. 1653 of 1951 in the City Civil Court at Madras for recovery of the arrears 
of rent and electric charges up to gist October, 1951. The claim was for Rs. 3,695, 
out of which Rs. 3,475 represented arrears of rent and Rs. 220 arrears of electric 
charges. The main plea of the appellant was that having régard to fixation of fair 
rent the respondents claim was not sustainable and on the other hand he had become 
entitled to refund of the amount paid by him in excess of the fair rent ,from rst 
January, 1947, onwards and that on a proper calculation, the respondents, ‘that is,’ 
the plaintiffs themselves would be liable to pay him Rs. 4,381-4-0 after deducting 
Rs. 100 for electric charges. The appellant, thus` made a counter-claim for which. 
he paid requisite Court-fee and he prayed for a decree for the said sum of Rs: 
4,381-4-0. The plaintiffs-respondents filed a reply statement in which they stated that 
it was only in November, 1951; that fair rent had finally been fixed at Rs. 187-8-o 
per month and that the tenant could claim refund or adjustment of the excess amount 
paid only for a period of twelve’months anterior to the date of the final order fixing 
fair rent. According‘to the plaintiffs the defendant’ would be liable to pay Rs. 
2 831-4- -o. Along with the reply statement a statement of account was filed giving 
details of calculation. At the time of the trial it was agreed that the statement of 
account may be accepted as correct so far as figures were concerned: The subject- 
thatter of the dispute between the parties was narrowed down to a single question 
ngmely, whether the defendant was entitled to refund of rent paid in excess of the 
amount computed on the’basis of the fair rent fixed’ by the Rent Controller and as. 
modified by the Appellate Authority, calculated from 1st January, 1947, the date 
of the commencement of the tenancy or whether the defendant’s claim’ should be 
restricted to the period of one year prior to the date of the fixation of fair rent. To 
understand the controversy between the parties it is necessary to refer to the material 
provisions of the two Acts, Madras Act (XXV of 1949) and Madras Act (VIII 
o TEA Sentien 6 of the Madras Act (XXV. of 1949) as it ee stood ran as 
ollows : 


f. 


se When the Controller has TERTE the fair rent ofa building— 


(a) The landlord shall not claim or receive any premium or any other like sum in addition 
to fair rent or any rent in excess of such fair rent, but the landlord may stipulate for and receive as 
advance, an amount not exceeding one month’s rent ; 


(b) any agreement for the payment of any sum in addition to rent or of rent in excess of such 
fair rent except in cases falling under section 5 or clause (a) of this section shall be null and void in 
respect of such addition or excess and shall be construed as if it were an agreement for payment of the 
air rent $ 


() any.sum paid in excess of the fair rent whether before or after commencement of this Act 
in respect of the use of the building after the commencement of this Act shall be refunded to the person 
by. whom it was paid or, at the option of such person, otherwise adjusted.’ - 


This section was amended by the Madras Act (VIII of 1951). By section 
7 of that Act the following section was substituted :— 


- “ Where the Controller has determined the fair rent of a building— ` 


(a) the landlord shall not claim, receive or stipulate for the payment of (i) any premium or 
other like sum in addition to'such fair rent or (ii) save as provided in section 5 or section 5-A any 
rent in excess of such fair rent : A 


+ 


Provided that the landlord may receive, or stipulate for the payment of, an amount not exceeding 
two months’ rent, by way of advance ; - 


5 
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- (b) save as provided in clause (a) any premium or other like sum.or any rent paid in addition 
to, or in excess of such fair rent, whether before or afterghe commencement of this Act, in consideration 
of the grant, continuance or renewal of the tenancy of the building after such commencement shall 
be refunded by the landlord to the person by whom it was paid or at the option of such person, shall 
be otherwise adjusted by the landlord : 


Provided that where before the determination of the fair rent, rent has been paid in excess thereof, 
the refund or adjustment shall be limited to the amount paid in excess for a period of one year 
immediately before such determination.” 


The Amending Act came into force ‘on 1st May, 1951, that is to say, after the 
order of the Rent Controller and when the appeal preferred by the landlords 
against the decision of the Rent Controller was pending before the Appellate Autho- 
rity. The appellant’s contention was that before the Amending Act came into 
force he had obtained a vested right to get refund of. the amounts paid by him in 
excess of the fair rent from 1st January, 1947 and that right was not and cannot be 
deemed to have been taken away by the Amending Act. The respondents, plain- 
tiffs, on the other hand relied upon section 20 of the Amending Act (VIII of 1951) 
which runs thus :— 


‘Any application made, appeal preferred or other proceeding instituted under the said Act and 
pending at the commencement of this Act shall- be disposed of as if this Act had been in force at the 
time when such application, appeal or proceeding was made, preferred or instituted.” 


The learned Judge of the City Civil Court held that the right to claim excess 
sums paid over and above the fair rent was vested in the defendant (appellant) on 
25th April, 1951, when the Rent Controller determined the fair rent and that the 
Amending Act had not disturbed that right retrospectively. On this conclusion 
he dismissed the plaintiffs’ suit and passed a decree in favour of the défendant for a 
sum of Rs. 4,329-15-3. The landlords filed an appeal to this Court, C.C.C. Appeal 
No. 2 of 1953 and the defendant preferred a memorandum of cross-objections. Both 
were heard togéther and disposed of by Basheer Ahmed Sayeed, J. He allowed the 
plaintiffs appeal and dismissed the memorandum of cross-objections of the defen- 
dant and passed a decree in favour of the plaintiffs for a sum of Rs. 2,831-4-0 às 
claimed by them in the statement of account appended to their reply statement. 
The appeal now before us is from the judgment of Basheer Ahmed Sayeed, J. 


Mr. G. T. Ramanujachariar, learned counsel for the defendant-appellant, con- 
tended that a vested right to recover sums paid in excess of the fair rent from the 
commencement of the tenancy had accrued to the tenant from the date of the Rent 
Controller’s order, that is, from 25th April, 1951 and that the Amending Act did 
not take away that vested right expressly or impliedly. Besides relying on general 
rules of statutory construction he also relied on section 19 (a) of the Madras 
Act (XXV of 1949) which says that: 

` the expiration of the Act shall not render recoverable any sum which during the continuance 


was irrecoverable or affect the right of a tenant to recover any sum which during the continuance 
of this Act was recoverable by him thereunder.” 


He also cited to us a decision of a division bench of this Court in Mohamad 
Abdulla and Sons v. Dorai Arasu1, as direct authority in favour of his contention. 


Much time need not be taken to deal with the argument based on section 19 (a) 
of the original Act. The Act is a temporary one, that is, the Act, ex facie is for 
a limited duration. The general rule is that after the expiration of a statute in 
the absence of any provision to the contrary no proceedings can be taken on it, and 
proceedings already commenced ipso facto determine. It is apparently to save 
rights which had become finally vested when legal proceedings had been instituted 
from lapsing that section 19 was enacted. It is not correct to say that the Act as - 
such has expired because some of its provisions have been amended by the later 
Act. There is, however, the general rule that a vested. right is not deemed to be 
‘taken away by an amending Act unless a contrary intention appears expressly or 
by necessary intendment. The question’ is, did any vested right accrue to the 
defefidant, appellant when the Rent Controller fixed the fair rent at Rs. 125. 








1. (1956) 1 M.L.J. 184. 
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Obviously the appellant was not entitled to obtain a refund under the general 
law. His right is entirely founded en a statutory provision contained in section 
6 (c) of the original Act. That right itself depends on two conditions, namely, 
that the Rent Controller has determined the fair rent and that the fair rent is less 
than the rent which was being paid by the tenant. Even then it is a limited right 
as it is confined to the rent falling due after the commencement of that Act (Act XXV 
of 1949). The right to refund is one of two alternatives, the other alternative being 
an adjustment otherwise at the option of the tenant. It is clear, therefore, that 
till the fair rent has been fixed and it is found that it is less than the rent being paid 
no right to refund can arise. It is not as if there is a hypothetical vested right in 
the sense that if and when an application for fixing fair rent is made and the fair 
rent is fixed at a rate lower than the contract rate the tenant will be entitled to re- 
fund. Mr. Ramanujachariar, learned counsel for the tenant, placed very great 
reliance on the following clause in section 6 of the Act namely, “‘ Where the Con- 
troller has determined the fair rent of a building”. His argument was that there is 
mention only of fixation of fair rent by the Controller and that was done in this case 
on 25th April, 1951. He had, however, to admit that he would not be entitled to 
refund on the basis of the rate fixed by the Controller, namely, Rs. 125 per month, 
because the Appéllate Authority had fixed it at a higher figure namely, Rs. 187-8-0. 
He conceded that he would be entitled to refund on a calculation based on the fair 
rent of Rs. 187-8-0 only. Section 12 of the original Act confers a right on any 
person aggrieved by the order of the Controller to prefer an appeal to the Appellate 
Authority. The Appellate Authority is given wide powers. He can give the parties 
an opportunity of being heard and if necessary he can make a further enquiry either 
personally or through the Controller. Sub-section (4) of section 12 is important :-— 

“The decision of the Appellate Authority and subject to such decision, an order of the Controller 


:shall be final and shall not be liable to be called in question in any Court of Law except as provided 
-in section 12-B?’. x 


° _ It follows that though only the Controller is mentioned in section 6, his fixation 


of fair rent is subject to any variation which may be made by the Appellate Tribunal. 
A literal construction of the clause “Where the Controller has determined the fair rent 
of a building” may lead to startling results in a case like that decided by Viswanatha 
‘Sastri, J., namely Rama Rao v. Venkata Rajeswara Sastry1. In that case the Rent 
‘Controller dismissed the application filed by the tenant for fixation of fair rent but 
on appeal the Appellate Authority set aside the dismissal and fixed the fair rent at 
‘a rate less than what was being paid. A literal construction in that case would 
lead to the result that in spite of the Appellate Authority fixing the fair rent at a 
rate less than the contract rate the tenant would not be entitled to a refund 
because the Rent Controller himself had not determined the fair rent. The learned 
Judge held that such a construction would be anomalous and would not give 
effect to the obvious intention of the Legislature. The following observations of 
-the learned Judge are apposite :— 


_*“ On such appeal being preferred the Appellate Authority has to decide the appeal and the 
decision of the Appellate Authority and subject to such decision, the order of the Controller. is made 
‘final. This provision gives effect to the well-established rule that an appeal destroys the finality of 
the decision appealed against and the decision appealed against is superseded by the decision of the 
Appellate ong which alone should be looked to in order to determine the rights of the parties. 
‘The Appellate Authority has the same power and performs as nearly as possible the same duties as 
- are conferred on the Rent Controller in the matter of fixing a fair rent. Therefore, by imposing a 
-severe but not an unbearable strain on the language of section 6 (1) it has to be held that even where 
-an Appellate Authority in reversal of the order of the Rent Controller dismissing an-application for 
fixing the fair rent fixes the fair rent, the tenant would be entitled to a refund of the excess in 


‘accordance with section 6 (1) (6) ”’. 

-We can add another instance of a case. Where the Rent Controller fixed 
-a rate less than the rate in force but the Appellate Authority sets aside the decision 
-of the Rent Controller and holds that the current rate is the fair rent, can it reason- 
. bly be contended that though the Appellat Authority has not fixed a rate less than 
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the rate in force. nevertheless the tenant would be entitled to obtain a refund be- 
cause the Rent Controller had, determined the fair rent at less than the current rate? 
We. think not. Mr. Ramanujachariar when confrorited with these anomalies tried 
to draw a distinction. between the right to obtain refund in the abstract and the fixing: 
of any particular amount as the fair rent.. He said that it is the Rent Controller _ 
who-has jurisdiction to fix the fair 1ent but the quantum would be what is finally 
determined by the Appellate Authority. We are unable to follow this distinction. 
The right to refund depends upon the quantum of the fair rent as finally fixed. The- 
Appellate Authority has as much ‘jurisdiction to fix the fair rent as the Rent 
Controller has. . coe ar ` 


Iw the case before ‘us, before the Amending Act of 1951 came into force an. 
appeal had been preferred to the Appellate Authority by the landlords against the 
decision of the Rent Controller fixing the rent at Rs. 125 per mensem. The niatter- 
was, therefore, at large and it was quite possible that the Appellate Authority might 
hold that the rent that was being paid is the fair rent in which case undoubtedly- 
the tenant would have no‘right to obtain’ any refund. Fair rent must be taken as 
having been fixed by the Appellate Authority. -The Appellant’s right to obtain. 
refund arose only on the final order of the Appellate Tribunal ang when that right 
arose the law applicable was contained in section 6 as amended by the Madras Act 
(VIII of 1951). It cannot be held that before the Amending Act came into force- 
the appellant had obtained any vested right to obtain a‘refund. ' 


-The very decision relied on by Mr. Ramanujachariar in Mahomed Abdulla and’ 
Sons v. Dorai Arasu}, is on principle against his contention. In that ease the ten- 
ant filed an-.application for fixation of fair rent and the Rent Controller fixed the- 
fair rent at Rs. 30 per mensem, that is by reducing the agreed rate of rent of Rs.-35 
by Rs..5 a month. The tenant preferred.an ‘appeal against the order of the Rent 
Controller claiming a further reduction but the landlord did not file any appeal. 
The tenant’s appeal was dismissed on 2nd November, 1951, by which time the Amende- 
ing ‘Act (VIII of 1951) had come into force. In an action brought by the tenant-to 
recover the amount of rent paid by himin excess of the fair rent as fixed by the Rent 
Controller it was contended on behalf of the landlord that the refund should be 
limited to a period of one year applying the Proviso to section 6 Which was intro-- 
‘duced by the Amending Act of 1951. The lower Court had held that refund could 
be claimed by the tenant in respect of the amount paid in excess of the fair rent for- 
a period ‘of only one year relying upon section 20 of the Amending Act but the 
learned Judges took a different view and held that the tenant was entitled to refund 
from 1st October, 1946, in accordance with the provisions of séction 6 (c) of the 
original Act as it should before the amendment. The reasoning on which this. 
conclusion was based is very important. It is contained in-the following passage- 
in the judgment of Ramaswami Gounder, J., who delivered the judgment of the’ 
Court on behalf of the division bench :— 


3 “The learned Judge thought that though the order fixing the fair rent was passed under the 
‘provisions of the earlier Act, of 1949 and therefore, the plaintiff’s right to claim refund had accrued 
“with effect from 1st October, 1946, as under that Act, by reason of the amendment of 1951, the plain- 
tiff could not claim refund for more than the said period of one year, because by section 20 of the- 
Amendment Act (VIII of 1951) any application made, appeal preferred or other proceeding instituted 
“under the said Act of 1949 and pending at the commencement of the Amendment Act shall be disposed 
of as if the Amendment Act had been in force at the time when such application, appeal or proceeding: 
.was made, preferred or instituted. The learned Judge thought that the decision as regards the fixa- 
.tion of the fair rent became final only on the dismissal of the appeal on 2nd November, 1951. We 
have no doubt that the learned Judge was erroneous in that view, if it is remembered that the appeal 
was one preferred by the plaintiff and not by the defendants and which related to a further reduction 
of the rent as the plaintiff was not satisfied with the reduction of Rs. 5 ordered by the Rent Controller. 
In other words the appeal had no relation to the reduction of Rs..5 already.made by the Rent Con-- 
troller and that was not the subject-matter of the appeal, so that, so far as the reduction of Rs. 5 ordered 
by the Rent Controller was concerned, his order, dated 16th January, 1951, was final. The learned 
counsel for the respondents contended that when the appeal was preferred the entire matter was at. 
large arti that it became as well the duty of the appellate Court to fix the fair rent. But section 12 (3). 


- 





(1956) M.L.J. 184. 
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of. the Act which defines the powers of the appellate Court only states that the Appellate Authority 
shall send for the records of the case from the Controller, after giving the parties an opportunity. of 
being heard, and if necessarv, after making such further enquiry as he thinks fit either personally 
or-through the Controller, shall decice the appeal ; that is to say, the Appellate Authority has only 
to decide the subject-matter of the controversy covered by the appeal'and not fix the fair rent even 
to prejucice the tenant when no-appeal has been preferred by,'the'lanalord. We, ‘therefore, hold 
that the plaintiff was entitled to a refund of.the excess rent paid by him for the period commencing 
from rst October, 1946 and that right which had’accrued to him before the Amencing-Act of 1951 
.eame into force cannot be taken away as we-were not showh any provision in the said Act expressly 
“or by implication taking away such a right ”; ` : 


3 ; ‘The basis of the decision, therefore, was that, as there was no appeal by ‘the 
landlord against the decision of the Rent Controller ‘reducing the agreed rent by 
Rs. 5 the reduction to that extent had become final as against the landlord and the 
tenant had obtained an indefeasible right to get refund on that basis. By- impli- 
cation the view of the learned Judges.would possibly haye been, different if the appeal 
had not been by the tenant but by the landlord and there had been an enhancement 
of the rate over that fixed’by the Rent- Controller. “In that ‘case the appeal by the 
tenant was actually dismissed. Supposing it had not been but it was:allowed and 
there was a further reductién of the agreed rent say by another Rs. 5 it is difficult 
to be certain of what should happen. The difficulty is envisaged in the following 
comment ‘by’ Viswanatha Sastri, J., in Rama-Rao'v. Venkatarajeswara Sastry} :— ` ` 
” “Tn the view that I have taken of the case, it is unnecessary for me to consider whether Muhammad 
Abdulla & Sons v. Dorai Arasu®, was correctly decided in so far'as it held that the Amending Act of 
1951 did not affect, the right of the tenant to.a refund of excess rent paid by him in a case where an 
appeal against the order of the Rent Controller fixing the fair'rent preferred by the tenant was decided 
after‘ the Amending Act (VIII of 1951) came into force. On, what basis thé refund should be worked 
out in case the Appellate Authority fixes the fair.rent at a rate lower than’ that fixed by the Rent Con- 


troller, is a tatter which ‘would ‘arise for ‘consideration if the principle laid down by the learned Juidges 
in that case has to be followed”. . | h RA TS a S S T i 


Mr. Ramanujachariar cited to us the decision of the Supreme Court ini Keshavan 


Madhava Menon v. The State of Bombay®, , That related to the scope of Article 13 of 
the Constitution of India and it has no bearing on the facts before’ us. Does 


ve- “That theré cannot be a vested right as a result'of any legal proceedings until 
‘they ‘are ‘finally concluded is also clear from the following passages from two well- 
own. text-books on statutory construction.. 2 . °° 7°. P bee os 
Tn Craies on “Statute Law” (5th Edn., at page 322) we have the following 
statement of law :— ARS a AS EE AAS es h ; iS 
«| The effect of a repeal without any express savings-is thus stated by Tindal,C.J., in Kay v. Good 
win’, where.he says : ‘I take the effect of repealing a statute to-be to obliterate it-as completely from 
the records of the Parliament as if it had never been passed : and it must be considered as a law that 
never existed except for the purpose of those actions which were commenced, prosecuted and conclud- 
ved whilst it was an existing Jaw.’ Andin Surtees v. Ellison’ Lord Tenterden says :— It has long 
been established that when an Act of Parliament is repealed it must be considered (except as to tran- 
sactions past and closed) as if it had never existed’ ”. ‘ 


= 


-? In’ Crawford’s book on “ Statutory Construction” the rule is stated thus ae 


. > 1 y'A repeal will generally, therefore, divest all inchoate rights which have arisen under the repealed 
‘statute and destroy all accrued causes of action based thereon. As a result such a repeal, without 
a saving clause, will destroy any proceedings whether not yet begun or whether pending at the time 


(oF the enactment of the repealing Act, and not already prosétutea to a final judgment so as to create 
a vested right ’’.”? (Pages 599-600). : a S Sa j E 


„As the application filed by thé tenant for fixation of fair rént had not been concluded 
by any final order till the disposat of the appeal‘by the Appellate Authority there 
was no vested right before that. date,- He eae ge OEE Ae ake 


` | A question then arises as to the application of the proviso introduced by. the 
Amending Act regarding the period for which the tenant is.entitled to claim refund 
‘or, adjustment, | The words used are :-— ERS f Wa 


4 Le E 1 
3% E ae Ante < r 





x {1958} 2 AR.W.R. g28 atggi. ` 7 (1951) S.G.R. 228 (S.C). 
Ber 41958 1 M.LJ. 184. | . (1830) 6 Bing. 576,-582. . - -"4* 
8+. (1951) §.C.J:-182 3.(1951) 1 M.LJ. 370: 5. (1829) 9 B. & G. 750, 752. 
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“The refund or adjustment shall be limited to the amount paid in excess for a period of one year: 
immediately before such determination.” : 
The determination of the fair rent by the Appellate Authority was, no doubt, on. 
28th November, 1951, but the determination în our opinion, will date back to the 
order of the Rent Controller because in effect the order of the Appellate Authority 
is the order which the Rent Controller ought to have passed. In our opinion the 
period of one year must count from the date of the order of the Rent Controller. 
‘Calculated on that basis it was agreed before us that the respondents-landlords 
would be entitled to a decree for a sum of Rs. 2,393-12-0. The decree will be 
modified accordingly. But for this modification the appeal is hereby dismissed 
with costs. i : 


RM. . ios Cas Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN AND Mr. JUSTICE SUBRAHMANYAM. 


Ramu alias Kalyanasundaram Iyer and Govinda Iyengar .. Plaintiffs* 
zi v. . a. g > 
Muthuveera Muthüùraja and another ` © 3. Defendants. 


“and effect-—Legislative competence to extend the life of an Act which has expired by efflux of time. 


It is no doubt true that the Madras-Cultivating Tenants Protection Act (XXV of 1955) was in 
force for a period of one year only as originally enacted and in the normal course of events it would 
have expired with 26th September, 1956. But section 8 of the Amending Act (XIV of 1956), though 
it came into force only òn 1st October,1956, specifically provided that the parent Act shall be deemed 
to have continued in force’ till that date. The Legislature has power by a subsequent Act to revive or 


re-enact a law which, by reason of its being a temporary legislation had ceased to be in force at the 
time of the enactment of the susbequent Act. 


Jatindra Nath Gupta v. Province of Bihar, (1949) 2 M.L.J. 356 : ILL.R. 28 Pat. 703 : (1949) F.L.J. 
225 : 1949 F.G.R. 595 (F-C.), followed. ` , 


But the intention of the Legislature to revive the expired Act should be expressed clearly in the 
subsequent Act. ‘The expression ‘ shall be deemed to have continued in force’ in section 8 of the Amen- 
ding Act (XIV of 1956) satisfies this test and has the effect of reviving and re-enacting the parent 
Act (XXV of 1955) and keeping it in force on the date of the Amending Act. - 


Kalyanam Veerabhadrayya, In re, (1949) 2 M.L.J. 663, referred. - ee 
Kedarnath Gupta v. Nagindra Narayan, A.I.R. 1954 Pat. 97, followed. ~~: ~ ‘ 
Hence-the Madras Act (XXV of 1955) as amended by Act (XIV of 1956) is in force in the State 
:of Madras and will continue in force till such time-as is provided for in the-Act as amended. 
Cases referred to the High Court by the District Munsif of Turaiyur under 

‘section 113 of the Code of Civil Procedure, 1908, for its decision on the following 
questions, vèz., - ae 4 . ; 

(1) Whether Act (XXV of 1955) as amended by Act (XIV of 1956) is void and not in exist- 
ence for reasons given in plaint. - B 

(2) Whether the Fair Rent Act (Act XXIV of 1956) is invalid as it offends Article 14 of the 
‘Indian Constitution ? B l X eae 
(3) Whether the Rules framed under Act (XXV of 1955) is void as it offends Articles gx (1) 


Madras Cultivating Tenants Protection Act (XXV of 1955) and Amending Act (KIX of 1956)--Validity 


AL “ 
pe 


‘sg (1) read with Article 19 (5) of the Indian Constitution ? 
; 4) Whether the Rules framed under Act (XXIV of 1956) is void as it offerfds Aritcles 31 (1), 
19 (1) read with Article 19 (5) of the Indian Constitution ? 


a ` 


(5) Whether the Rules framed under Act (XXV of 1955) is ultra vires and: has no legal force ? 
(which were framed as issues 1 and 2 and additional issues 1 to 3 in O.S. Nos. 137, 190, 182 and 228 
of 1957, on‘the file of the said Court of the District Munsiff of Turaiyur). i - 


(6) Whether Act (XXV of 1955 as amended by Act (XIV of 1956) is-void, illegal and non- 
existent for the reasons given in the plaint (which was- framed as -issue No.-3 in O.S. No. 188 of 
..1957,-on the.file.of the said Court of the District Munsiff.of-Turaiyur). - - 
p= = m CEN ee . ~ 
sR. Cs. Nos. 2 to 6-0f.1958. , . SS, ..-: 22nd August, 1958. 
Rue a Ied R ug, Soy. 5 i L(3pst Sravana.: 1880 Saka). 
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R. Gopalaswamy Ayyangar and K. Aravamuda Ayyangar, for Plaintiffs. 


The Advocate-General (V. K. Thiruvenkatachari) and the Additional Govern- 
‘ment Pleader (K. Veerasivami) on behalf of the State. 


The Order of the Court was made by 


Subrahmanyam, F.—The question that arises on these References made by the 
learned District Munsif of Turaiyur is whether Madras Act (XIV of 1956) is an effec- 
tive piece of legislation. The title given to the Act by the Madras Legislature is 
“ An act to amend and extend the duration of the Madras Cultivating Tenants 
Protection Act, 1955”. The Madras Cultivating Tenants Protection Act, 1955 
(Madras Act XXV of 1955, herein-after referred to as Act XXV) protected a culti- 
_vating tenant from eviction from the holding in his occupation or any part thereof, 

during the continuance of the Act, by or at the instance of his landlord, whether 
in execution of a decree or order of a Court or otherwise. The protection, however, 
would not be available to a cultivating tenant who was not regular in the payment 
‘of the rent due, or who used the land for any purpose not being an agricultural or 
‘horticultural purpose, or did any of the other acts described in greater detail in sec- 
“tion 3.(2) of the Act, which rendered the cultivating tenant ineligible to be continued 
‘in occupation of the land. If a cultivating tenant had rendered himself liable to 
‘be evicted for failure'to pay rent, or by reason of the commission of the acts described 
in section 3 (2), amd the landlord wished to evict such cultivating’ tenant, the land- 
‘lord had to apply to the Revenue Divisional Officer having jurisdiction over the 
area in which the land was situate for eviction of the cultivating tenant. In re- 
, lation to cultivating tenants, the jurisdiction of Civil Courts to pass any decree or 
order for eviction was expressly barred by section 6 of Act XXV. 


Section i (3) of Act XXV said that the Act “shall remain in force for a period 
of one year”. The Act came into force on the 27th September, 1955 and expired 
.with the 26th September, 1956. : 


Madras Act XIV of 1956 (hereinafter referred to as Act XIV) was placed on 

the Statute Book on ist October, 1956. In Act XIV, Act XXV is referred toa . 

the “ principal Act”. By section 2 of Act XIV, the words “ for a period of three 

years ” are substituted in sub-section (3) of section 1 of Act XXV, for the words 

“ for the period of one year ”. Sections 3 to 7 of Act XIV introduce various other’ 
amendments in Act XXV. Section 8 of Act XIV is in these terms : 

‘The principal Act shall be deemed to have continued in force until the date of coming into 


force of this Act and the principal Act as amended by this Act, shall continue in force for the period 
specified in sub-section (3) of section 1 of the principal Act as amended by this Act.” 
Section 12 of Act XIV enacts :. ` 
“(1) Any proceeding under the principal Act which has been disposed of between the 27th 
- September, 1956 and the date of coming into force of this Act on the footing that the principal Act 


was notin force at the relevant time, shallbe re-opened and disposed ofin accordance with the 
provisions of the principal Act. 


(2) Any cultivating tenant who has heen evicted from any land between the dates-referred to 

. in sub-section (1) on the footing that the principal Act was not in force at the relevant time, shall 
on application, be entitled to be restored to the possession of such land on the same terms as those 
applicable to the possession of it under the principal Act.” . 


; Original Suits Nos. 137, 190, 192 and 228 of 1957 were instituted in the lower 
Court by landlords-for recovery of possession of lands from their tenants. In each 

` of those suits, the defendant pleaded that he was a cultivating tenant as the term 
: was defined in Act XXV and that, under the Act as amended by Act XIV, the 
: defendant was entitled to continue in possession until 27th September, 1958. O.S. 
No. 188 of 1957 on the file of the lower Court was a suit by the land-owner for a 
permanent injunction restraining the defendant from interfering with the plaintiff’s 
possession of the lands described in the plaint. The plaintiff contended that the 

_ defendant was a “ mattuvaramdar”’ and not a tenant. The defendant pleaded 


that he was a cultivating tenant entitled to the protection of Act XXV as amended. 
by Act XIV. 


_., In each of these cases; the plaintiff pleaded, among other things, ‘that since 
; Act XXV had expired with, the 26th September,.1956 and. Act. XTY :was enacted. 
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on the rst October, 1956, Act XIV could not legally amend, or extend the diration 
“of, Act XXV: ’The learned District Munsiff agreed with the contentions of the 
plaintiff and, acting under the Proviso to section 113, Civil. Procedure Code, re- 
ferred to this Court for its opinion the quesffon, whether he had jurisdiction to pass 
„a, decree for eviction in the suits in which eviction was sought. Despite the wide 
‘range of the reference, the only question argued before .us'was whether Act XXV 
as amended’ by Act. “XIV is in force i in the State‘ of Madris.: l ae 


A new law enacted by, the Legislature of a ‘State or by. Parlianient ordinatily 
‘takes effect from the date of the enactment of the law or form such future daté as 
-might be stated ïn the- law or in. the, notification-made by an authọrity designated 
-in.the law in that behalf. ‘But, if the Legislature considers it necessary or expedient 
“to do so, it might cause the new law tó have operation “with effect from an earlier 
adate., That generally happens in regard to Finance. Acts. New taxes proposed 
-and approved by. the Legislature-as, part of the budget ‘proposals of ‘the Govern- 
“ment are generally levied with effect from the commencement, of the financial year. 
-But, the Finance Act under which the Government ` ‘acquires, authority to collect 
the taxes is generally not enacted until after the expiry of afew ‘weeks front’ the com- 
f „mencement of the financial year. In those cases, the Finance Act ‘authorises the 

‘imposition of the new taxes with effect, from :the commencement of the financial 
. year, that is to say, retrospectively. It occasionaly happens. ‘that, during the middle 
-of a financial year,:a revised budget is introduced in and passed by the Legislature. 
In those cases, .a new Finance Act is passed amending the Finance Act passed in 
‘the beginning ôf the year., The amendments are ordered by ‘the _ Legislature ‘to 
“have operation with effect from earlier dates during the financial year or from the 
-commencement of.the financial year. On the 1oth September, 1931, for example, 
„Mr. Philip Snowden’ (as he then was) iritroduced ‘in the British House of Commons 
a revised budget for 1931-1932, necessitated by what he considered the immediate 
need for balancing Britain’s budget. The imposition of fresh taxes of all kinds was 
“proposed and was approved by Parliarrient: The Finance (No. 2) Act,’ 1931, (21 
‘and 22 Géo. 5) Ch: 4g: enacted on 5th October, 1931, to give effect ‘to ‘the: ‘budget . 
“proposals increased: thé customs and excise duties on several commodities with effect 
“from the r'tth day-of September; 1931 and the rate óf! income-tax with effect-from 
-the- commencement of the financial year, Paragraph (f) of sub-section (3): of sèc- 
tion 32 of the Income-tax Act, 1918, which was in existence immediately before. the 
‘enactment of the Finance (No. 2) Act, 1931, gave-relief from income-tax in respect 
‘of life insurance’ premiums’ paid by ‘the assessee. That. paragraph’‘in the Incomne- 
tax Act, 1918, was, by Finance (No. 2) Act, 1931, repealed with effect from the 6th 
April, 1931. In the meantime, that is to say, between the 6th: April, 1931 and 5th 
-Qctober, 1931, relief had been granted to assessees in respect of insurance premiums. 
: Section 8 (2) (b) of Finance (No. 2) Act, 1931, directed that the ‘amount of relief 
‘so given should be recovered from the assessees. ... - 
-.' . Notwithstanding all the energetic measures taken to alates the budget, wie 
* diawal of foreign'money from the Bank of England continued and the British Gover- 
‘“mént decided tò abrogate the Gold Standard. For’ that’ purpose, legislation was 
necessary. Under sub-section (2) of section 1 of the Gold Standard Act, 1925, 
the Bank of England was bound, so long as sub-section (r) of section 1 of the Act 
was in force, to’ exchange notes into gold. On the 18th September, 1931, the British 
-Government instructed the Bank of England not to exchange'notes into’ gold that 
is to say, to disrégard. its obligations undér sub-section (2) ‘of -section 1 of the Gold 
>Standard Act. ` Acting on that authority, the Bank of England refused to sell gold 
„at the coinage price. On-the 21st September, the Government went to the House 
' of Commons and asked for the passage, through all its stdges in one-day, of a Bill 
-abrogating the the Gold Standard: The Bill was enacted the same day, namely, 
` gist ‘September,’ 1931. Sub-section'(1) of section 1 of the Act (Gold Standard ` 
(Amendment) Act,1931) said that sub-section (2) of section 1 of the Gold Standard 
„Act shall cease to ‘have effect notwithstanding that sub-section (1) of the said sec- 
es tion,remained i in force. ‘The’ Bank: of England was thereby relieved of its obligation 
#+to'sell gold at-the-coinage price.’ That was legislation'of the ‘ordinary type;-that is 
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.to, say, legislation’ which took effect from. the date on.which.the Act was. placed-on 
the statute book. But it. was;further necessary to legalise ‘the refusal’ of the-Bank 
‘after, the 18th September, 1931 and. urtil the, commencement of the Gold, Standard 
(Amendment) Act to pay;out.gold. , For that purpose, the Gold Standard, (Amend- 
ment). Act-had to take effect from the 1gth September, 1931; -That was achieved: by 
sub-section (2) of section, 1 of the Gold, Standard (Amendment Act, 193i, which i is in 


these terms : f RTTA 


E vee The Bank of England-are hereby, discharged from all Jiabilitiesiin respect of anything done'by 
the Bank i in contravention of the provision of the said sub-section (2) atiany: time after the eighteenth 
day of September, in nineteen hundred and: thirty-one, and no proceedings whatever shall'be‘institu- 
ted against the Bank or. any other person in respect of anything so done as aforesaid. } ait in). 


Sir. Ivor: Jennings: thus described what the British Parliament’ did it_.:(s° 


“The: Parliament: of 1931 gave ‘ex “post facto legality’ to the illegal refusal -òf the “Bank: of 
England (under, the illegal authority of Cabinet) to convert paper. currericy into wold? este uil 
uila si 


Within the sphere of legislation allotted to it, & Legislature ' may maké'a ‘new 
-law and direct. that.such law take effect from a date anterior, tó the;enactment of 
the law.;. may, amend an existing law and may-direct that the amendments, have 
joperation - with, effect from a-date earlier than the enactment of the. Amending:Act, 
jand. may repeal aa. existing: law and may direct the. repeal; to have retrospective 
effect with the consequence that benefits derived under the law thus repealed have 
to be given up or-liabilities incurred under. the, law, thus repealed. get, discharged 
with effect from the date of-retrospective operation. There _is'one other, form in 
which the power. of, a Legislature. to legislate retrospectively. may manifest, itself. 
‘The Legislature has power; by a later Act, to revise, or re-enact a law which, .by 
reason: of its being temporary legislation,» had ceased ;to. bein force at the time of 
the enactment ‘of the subsequent Act.,,The.main question for. decision. in. these 
references i is whether. the Legislature has, by Act XIV, effectively exercised its power 
to revive Act XXV of.1955: and keep itin force - ‘from. ‘the-'27th September, sto the 
goth September, 1956. A mdan Da ea EP D vi jn 


The Legislature’s. power:-to revive ick keep in ‘force a temporary, Act’ which 
‘has expired. by ‘efflux of time is, if we may say so with respect, ‘expressly recognised 
arid left’ untouched by the ‘decision’ of the ‘Federal’ Court in ‘Jatindra ‘Nath ‘Gupta 
‘V. Province of Bikart, the authority relied on by the learned District Munsif in his 
Orders of Reference and. by the. Jandlords’. learned -counseliin this Court. - Since 
that decision is: basic to any discussion of the power: of a Legislature-to amend: and 
extend thé duration ‘ofan Act which ‘has’ ceased’ to“ be in force ‘by’ efflux of timg; it 
is necessary that we examine the facts of that case and ascertain clearly the Scope 
and limitation of the principles. formulated in it, +: youd 


The Bihar “Maintenance of Publiċ ‘Order Act bees lew. on the idih March; 
‘1947, ” Sub-sèction (3), of section’ of the ‘Act declared that it would't remain in force 
‘for a period of one year ‘from its’ commencement. . To that sub-séction was, however, 
added a proviso that, on: resolution to: that’effect: being’ passed ‘by. the Bihar: Legis- 
Jature, . the - Provincial Government might, , by - notification, , direct, that the 
Act: would ; remain in, force for a further period of one Year, with such ‘modifications, 
af any, as ‘might be specified in, the notification. , Acting under the Proviso, ‘and ' 
‘resolutions. passed, by. both, Houses ‘of the’ Bihar Legislature, the Government. of 
Bihar issued a‘notification on ‘the 11th March, 1948, éxtending the applicati on of 
‘the Act for a further. period of one year. On ‘the 15th March, 1949,. Bihar "Act Y 
of ‘1949, being an. Act to, amend the Bihar, Maintenance of Public Order Att, I 947, 
Was passed. By that ‘Act, ‘the words “till the 31st March, 1950” were substituted 
for the: “words | “for a “period , of one year from the date of its commencement ? in i 
sub-section (3) of section 1 of the Bihar Maintenance of Public Order ; Act, I Loi, 
Their Lordships (Kania, C.J., Mehrchand Mahajan and Mukherjea, JJ») held ‘that 
the power'conferred by the Bihar Maintenance of Public Order Act‘on'the: ‘Provincial 
Government- (on a resolution being passed by both- Houses of:the' Legislatuge) ‘to 


t 





1.1949) -2 ML:J: 356 : LL.R. 28lPat. 703- +.(1949)- F.L.J. 225 : gag FÈR 595 (F.G.). 
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eXtetid'the'périod of loperation of ‘the’‘Act, “constituted invalid delegation of legis- 
dative power land ‘that ‘therefore the Act ceased topei in force after the 15th March, 
11948: Onr'the? asth March;-1949! the: Bih&r' ‘Tlégislatute: purported, by Bihar’ Act 
ioff g? iovamiend the Bikar Maintehaties of Public Order Act, 194.7, so'ds to 
“éxten@ its duration till the'gist Match, ‘fg50:' In régard to ‘that’ ‘purported. exercise 
öf power ‘to 'amfentt/ thé! AGP Which! liad “expired; Kania; ! HCJ; said « 

“ Bihar Act V of 1949 is an amending Act. Itis not anew Act. It purports only to ‘amend ‘the 
‘Bihar Maintenance of PubliciOrder ‘Adt}'1947:"' That Act, which-was a temporary ‘Act; as its dura- 
stion’ was fixed for .oneiyear by. the Act itself, came to aw end and! when ‘the first year expired. - The 


-resultiis that,'when ithe Bihar “Amending!Act Vof 11949) was passed, there:was'no ‘Bihar Mairittnance 
of Public Ordér:Act;!1947;1in' operation‘in the' Province -which could -be: amended.” 4 » ~. wf 


That opinion was concurred ‘in by their‘Lordships Mahajan and- Mukherjea, JJ., 
and itwas held. that the,Bihar, Maintenance of Public .Order;Act has ceased to be 
in force on' ‘and from. 16th March, 1948 and:that Bihar Act V: of 1949 represented 
-an effort to, amend a dead Act, which,, under the law, was, infructuous., , ip + 


TN ey wees re 


in tu Thé central fact'‘to’ keep ‘ini mind in’ understanding and applying’ the principles 
‘laid down ‘in' Jatindra Nath Gupta v.’ Province of Bihart;is that the Bihar Maintenance 
of/Pablic Order ‘Acty 1947;:was notin force when Bihar Act-Vof ‘i949 was enacted 
‘andthat' the: ‘Legislature, : ‘while: it: enacted ‘Bihar: Act! V-of’1949¢ acted in the belief 
‘that Bihar ‘Act’ Viof : 1947-was-in force and’ purported té:amend it.”- The position 
iwould’ have been: different if the: Legislature were aware;- -when it enacted Bihar‘ Act 
y of194g;! that Bihar Act: V of i947 had céased'to be: in force'and'had revived or 
Te-ehacted: Bihar Act Vof 1947'so as ‘to ‘keep it'in -force’on' the-date of the comriiénce- 
“iment?of- Bihar Act Vof 194927) In that'event,’ the Legislature would, by; Bihar Act 
IV ‘of'irg49} be exercising its'well-recognised power’ of amending an-éxisting Act and 
Bihàr:'Act V of’ 1949 ‘could 'notbe: held inoperative.” ‘The point-has indeed been 
“placed beyond’ possibility of misuriderstanding, if we-may ‘say so with great réspéct, 
‘by Muktierjéa, Ji, :(ashis' Lordship' then‘was) -in' the- alwe passage occurring 
at the close of his Lordship’s judgment. te > 


ihinstItis s:ceřtáiiilyj tompeteñt to ithe’ Legislature in exercise oftits plenary’ powers to ‘revive or res 
lenäct aylegislation: which: has already,expired; by lapse of time; The Legislature is also competent 
fo legislate with, retrospective : effect 5 but neither of these things seems to have been done in the present 
čase. . ‘The ‘Legislature. proceeds | ‘on, the, footing that the old Act was alive at the date when the new 
afte | F 'passed; and thé new Att mérely' purports to ‘amend ¢ one of the provisions of the old Act. “There 
ccould bei holamendméent oflan'enactmient which is not in.existeńce and from the fact that the Legisla- 
{ture purports to}amend tah Act, it, could mot be held asa matter- -of constriction that,the-intention 


of ae Sant pwajto y renew, 2 dead Act, or make a neyenactment s Paes via terms as the ‘old 


Do tart eb dank tees, ttl. phd et sath uh 


oa ahajan, J., (as his - Lordships then was), in “the following passage: : 
ers RA EET nas Hit gu al DL O Sida ae i 

ct V of 1949 enac 
"de si or n the! roth Mak rch, 1 aey 948. 5. Ul Š! 3s that "Act vi was revived, no ‘amendment made i in it ie Soal be of 


i Arner sthtute! poll sayingihitichat Actis herewith revived”. T e, YP 


nl “Pig ndta ‘Nath’ Gipigsi caset,’ ‘thus; recognises ‘that ‘the egilatiuk has‘ power to 
revive pati é act a temporary’ statiite’ Which has ‘expired by efflux of time and’keep 
ihe sfatiite in force, éxtend its ‘duration, and amend it in such’particulars’as the Légis- 
ie Hike Considers necessary ‘and exp ecient! ‘In’ Srdér’ that a ‘subsequent Act may 
“Be We the effect’ ‘of reviving “a ' Statitte Which has é expired’ by. efflux’ of time, it is neces= 
ary that, the: subsequent, ? Act ‘should show on. ‘its face the Legislature’s consciousness 
hat i the earlier Act has Expire ed‘and ‘thatthe ee Act’ should ;express clearly ‘the 
egislatiike’s inffention to revive the ‘expired Aci “A mere : statement that the earlier 
‘Act is amended so asto extend ‘the period of its operation’ is not an‘effective i prey 


cof the "intention ‘of. ‘the’ ‘Legislature’ to ‘revive the Act which‘ has expired. 
Ar DEHE. 


fia hejnext; Gael relied on ‘bythe petidoner’ s Jearned counsel in ‘support of the 

«proposition: that Act) XIV. isi not effective to amend or extend the duration of Act 

— os ~ ee or —0€@€@—0 eOO 
12), (1949) MLJ. 1859 LL R, 28 Pat. 703::, (1949); F.L.J;,225 : 1949:F.Q.R..595 cab ). 
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XXV is Kalyanam Veerabhadrayya, In ret. The Madras: Maintenance of.Public Ordes 
Act (Act I of 194.7) came into force on the 12th March, 1947... Under sub-clause, 
(4) of section 1 of the Act, it remained ® force for a period of one year. That sub- 
clause; however, contained’ a 'furthér'paragi'aph enipowerihg ‘the’ Provincial-Govern- 
ment, from time to time, by notification in the Fort St. George Gazette, to extend 

the continuance of the. Act, for -a further period .otpeniods not-exceeding! one! year . 
in the aggregate: if in théir. opinion:it.was expedientitoi,d6,so.,..Before the, expiry, 
of the period, of one year from the, commencement of the Act;.the Provincial! Governs; 
ment hy notification extended, the duration of the Act.for,a further period ,of one year, 

commencing from,i12th, March;,,1948... In 1948;; the,{Madras,- Legislature enacted, 
Madras Act. XVII of 1948 by which Madras Act I of 1947 was amended by substi- 

tuting ‘for ‘the words “fòra further period’ or periods -not! exceeding! oné-year sin the 

aggregate *:- the- words ‘‘'for’a further period-‘or périods’ riot exceeding three years: 
in the ageregaté”: The Amending. Act was placéd:on the ‘statute. book on the ' 
17th August, 1948.’ ‘The:'Govérnment-of Madras published:a! notification ‘extending 
the period of-the Act (Act'I'0f-'1947) bya year” from. }reth!(Match/. 19492: The 
decision of the-Federal- Court “in”! Fatindra’ Nath Gupta’s!Case2 was‘pronounced on! 
the 28th May; 1949. ' That wndoubtedly caused doubts /to-arise regarding'the vali 
dity of the two notifications -issuéd' by:thevGovernmént! of Madras €xtending3thé! 
continuance ‘of Maflras Act T'of 1947, with-effect on ‘and {from -12th March, 1948; 
and the rath March; 1949, 'réspectively: ‘:The' legislature ‘of the Province not! being’ 
in session, the'Governor of Madras isstied Madras Ordinanée! No! viof 1949: for the 
removal of doubts regarding the validity of:the .continuancé of Madras Act Pof'1947J ° 
Clause 2° of the-Ordinance”said $t e0 rico owalah toc se ale ai botostie 
a ce Cloner beer deg on alba ser ab ga hoqari 
¿“Itis hereby. declared that the Madras Maintenance. of „Public Order, Act, . 1947., (hereinafter, 
referred to as the said Act), remained, injforce on and.frorh the 12th day of March, 1948, and shall 
continue to remain in force sé léng‘as’this Ordinance remains in operation, and that the said ‘Act shall 
have effect and-always bè detined to have Had ‘effect, as‘ifisectivh Y, sitb*séction (4)§ thereof, had been’ 
omittéd ’. nso n oao B osig a No ods afr opr Seq A sha: aB wey od 


t 


ae Aom ooa aAA E TA otf =x 
e 2 nooo) ean Jaa’? oP orzo 1 
_| By cląuse,4 of the Ordinance, a, further ‘amendment was made in Madras Act 


rosie lior odi 
I f Th eon RENI ? ted foe de roa t Wa made in, aara 
of 1947. ,The main question presente for o ecision, in Kalyanan Veerabha 


kao, 
In ret, was whether. by, reason of, the, Ordinarice, Madras Act, Lof .1947 continued, 
in force until the 12th March, 1950. That question was answered by this Court 
in the negative. Following Jatindra Nath Gupta’s Casé*, this Court held that’ the 
Provincial-Legislature ‘could. not- legally, authorise the: Government: of, Madras to 
extend the duration of the Act by a notification. It ifollowed, that Act J jof 1947 
was not in force when Madras Ordinance No. I of 1949 was promulgated, Thé 
Ordinance purported to'déclare'and'amiénd Madras ‘Act iI of \1947.»\' This 'Court’ held 
that, in order that‘anything might be déclared.by-the Legislature in.régard:to ‘a statute 
or in order that 'an améndinent might be made in thé stathte;,itewas necessaryithat 
the statute should be in force on the/date on which therAct which purported:to de: 
clare or amend'was placed ‘on. the ‘statuté»book:0' The Ueclaratiom bythe Ordinaiice 
that Madras Act I of 1947 continued. in force-on and:from-the 12th day. of, March, 
1948, merely: betrayed: the Legislature’s ignorance. ofithe legal :positions:.‘Ascfor.the 
intended amendment, nothing ‘that does’not-exist can ibe.amended.iiIn: that view; 
the Court held that Madras ‘Ordinance’ No: I of ig49'was ineffective eithér:tofamerid 
or to extend the duration ‘of Madras Act'I'of 19471! vKalyanam)WVeerabhadrayya’s baset, 
again, leaves unaffected 'the! proposition: that the Legislature. of a Statesacting within 
the sphere allotted! to it by Part XI. of the !Constitution, may revive.or,re-enact.a 
temporary ‘Act; which ‘has ‘ceased to'belin force by efflux of time, and, :thus keeping 
it alive, effectively extend its duration and amend lit.: dossa" g eta eppi 


‘' The question for decision"befére'us'is‘whether, by'sections 8 ahd:12 of Act XIV» 
the Act has effectively revived, Act XXV ‘arid-kept it in ‘force fromthe 27th Séptem: 
ber to the rst October. .. Ifthe. Act-was, thus effectively; in force on, the íst October, 


set as ties tis = 





1. (1949) 2 M.L.J. 663. - -= =- (1949) F.Jv225 +1949 FO.R. 595-(F.C.). =- 
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1956, ‘the Legislature was competent by Act XIV to amend Act XXV and extend 
its: duration. Section 8 of Act XIV enacts 


e the pricipu! Act shall be, deemed to have continued i in force until the date of coming into 
force’ of this Act Levees a ; 


r 


The language used clearly shows that ‘the ERTA was aware tbat the- Aa 
was not ‘iri force on-and ‘after the 27th September, 1956. The. language further. 
adequately « expresses the intention of the Legislature to revive the Act and continue 
it in force from the moment of its ceasing to be-in force by efflux of time,’ The 
central word that enables these purposes to ‘be achieved i is “ deemed”. 

' y 

In the vocabulary of the draftsman, “‘ deemed > is a term of art which. expresses 

an. intention to create and keep in being, by a legal fiction, that ‘which, in the ordinary 
course .of, law, did not or would not exist, in particular, the word “ deemed, is used 
whenever it is intended to give retrospective operation to the provisions of a.statute. 
Madras Act XXIII of 1954, for example, which was placed on the statute. ‘book on 
the 1st. September, 1954, ‘states that it shall be deemed to have come into force on 
the rst May, 1953. What the’ Act thereby does, is by a legal fiction, to render law- 
ful that which had. been unlawful between 1st May, 1953 and the 1st September, 
1954. Things which. happen in accordance with the Act suBsequent to the rst 
September,. 1954, are lawful in the ordinary course of law, that is to say, without 
the need for any legal fiction as to the state of the law. Things which were un- 
` lawful before the 1st,September, 1954, are made lawful by a-retrospective change 
effected in the state of the law. Not merely could a new law be thus rendered effe- 
ctively retrospective by the use of the term “ deemed ”, but amendments in existing 
statutes could'also be’ cdused to, operate retrospectively by the use of the'word 
“deemed ”, -Stib-section (2), of section 1, of Madras Act XXXIV of1954,. for 
example states that.sections 2 and 3.of the Act shall be deemed to have come into’ 
force on the rgth April 1949. The Act itself was placed on the statute, book: on: 
the 19th January, 1955- The Madras Estates (Abolition and Conversion isto 
Ryotwari) : : Act, 1948, was thus amended with restrospective effect by the use ‘of the 
term’ “deemed”. The Central Legislature too’ uses the term “ deemed’? ’ for 
achieving: a similar ‘purpose. Please see for example section 28-A of the Provinicial 
Insolvency’. Act (V of 1920). ` ; cor ed 


s ij 


t We shall find: the same use made. of the word “ deemed 3 7 daanan i in other 
parts ‘of ithe Commonwealth too. à ae te os 

t n'In E; H: Battat v. The King’, the Privy Council il had to conte the. effect of secs 
tion. 5 of:the Indemnity and Validating Ordinance of 1946 issued by the Governor 
of Singapore. Certain Regulations were made in Singapore in December,.1945, 
in-exercise of powers conferred on the person who made the Regulations, by the 
Military Administration Proclamation which had been made in Kandy on August 15, 
1945,-by.Lord Louis Mountbatten, Supreme Allied: Commander, South East: Asia: 
The appellant: before 'their Lordships of the Privy Council had been. convicted for 
violation’ of the.provisions of the Regulations. The- Regulations would be invalid 
if the: Proclamation made by Lord Louis Mountbatten, referred to as. the, Kandy 
Proclamation was without jurisdiction. Under section 40 of the Singapore, Colony. 
Order in. Council, 1946, the Governor of Singapore had. authority, to make laws for 
peace; order:and good government of the colony. Pursuant to the, said section, the 
Governor.on April 1, 1946, enacted the eee and. T aaaapmg L 
1946. Section 5, thereof, read : tue 3 Ay 

“1st AN laws, proclamations, orders, rules, -regulations and legislative acts whatsoever, made or 
issued during the war period by or with the assent of any British or Allied military authority shall be 
deemed to have been validly made from the date of promulgation in the area concerned notwithstand- 
ing that any such law, proclamation , order, rule, regulation or legislative act may have repealed or 
amended or peen inconsistent with any law previously in force.” ; 








tO LR, (1951) A,C,-519, f g 
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1 < For the purposes ‘of thé appeal, their Lordships ofthe Privy Council assumed 
that the Kandy Proclamation was invalid. -That being so, the Regulations under 
which the appellant was convicted would be invalid, unless the Proclamation, and 
the Regulations were saved by § section 5 of the Indemnity, and Validating Ordinance, 
1946. Their Lordships ‘held’: 


“ that the words ‘ shall be deemed to have been validly made from the date of promulgation ” 
clearly indicate ari intention to give legal efficacy to such proclamations from the date of their promul- 
gation onwards and beyond April 1, 1946. The draftsman here is clearly envisaging the possibility 
a isting proclamations de facto in force ae invalid in law and is intending to give them the force 
of law. 


Where’a law pf promilgated'i is invali for'want of ‘authority i in the person making 
the law and subsequently: the. Legislature-competent to make laws on the subject 
in the area for the period covered by the invalid law enacts a statute which says that 
the law shall be deemed to have been validly made from the date of its promulgation, 
then;.the-law which did not exist de jure fromthe date of its. promulgation gets validly, , 
re-enacted with effect from the date'of its promulgation’‘and continues-to be in. 
force, for, the period for.which the subsequent Act-enacted, by the competent Legis- 
lature. keeps- the.law.in force: ;. a ‘In the, case before. us, ‘Act XXV ‘was not in force. 
from the 27th-September,*to the goth. September, 1956. . Section 8 of Act. XIV, by: 
enacting that “Act XXV shall‘ be-'deemed to have continued in force, effectively 
revived : and ‘ré-enacted’ Act XXV and ‘kept it in force at the time of the commence- 
inent of Act, XTV; of: 11956»: ep fares 


aj as 
be . 
‘We agree ‘with respect with the’ views expressed i in ‘Keddranath Gupia v. Naginidra 
Naren, by-the Patna High Court. ‘regarding. the construçtion of the words “ shall 
be deemed to have continued j in force,” |. 


.. We, hold that, Madras Act XXV of, ase as ‘amended by Madras ‘Act. XIV of 
1986 j isin ‘force i in the State, of Madras ‘and will continue in ‘force for the period’stated 
in ‘Section ‘Ty, “sub-section, (3), of Madras, ‘Act XXV. of 3 1955. ‘as amended by Act XIV. 


~ Förthe'sake of ‘completeness, we may: note elon we conclude that we have not 
eae to the dissent expressed by the Supreme. Court in’ Inder Singh v. The State 
of Rajasthan®, from the propositions relating to the competence of the Legislature 
of a State to confer power on the Government of thé State to extend the life of a 
temporary enactment; That particular: part of the. principles.laid down, in. Jatindra 
Nath Gupta’s Case’, is not relevant for the purpose of these References. We may 
note also that in E. H. Battat v. The King4, the Privy Council did not have to consider 
-a, prohibition sych as we have, in Article 29,(1).of our; Constitution against, the, con- 
viction,of any person except, for. violation of a lawin force at the time of thé com- 
thission: of the act charged as an offence., If the Kandy Proclamation. considered 
in that case were invalid, the conviction of the appellant before their Lordships 
could not, under a Constitution like ours be validated by ex post facto legislation vali- 
dating the Proclamation. That question, again; is’ not relevant for the Pepe 
of the ‘discussion’ of: the ‘questions that arise on these References. 


Because the earned District Munsif considered that the duration of Act XXV 
had ‘not: been validly ‘extended: ‘by ‘Act "XIV, he said that- the Rules framed under 
the Act'would: also: cease: to. be in operation. Since we have held that Act XXV 
as amended by Act XIV ‘is in’force,'the ground taken by the District: me in 
regard: to ther validity ‘of ‘the Rules: ceases to’ be sustainable. 9. . > 


` 


ahe $ a 


i These’ ‘References, were made before, we and our learned brother: Ganapatia 
Pillai, J.,. sitting, as a, Full, Bench pronounced, judgment i in W.P. No. 644 of 19575. 
All the points raised, in the Orders of Reference relating to the constitutional vali- 
dity of Madras Act, XXV ‘of 1956, Madras Act XIV of 795° and Madras Act XXIV 
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of 1956, which. have not been dealt with in this judgment, nae been fnally apod 
of by the judgment. pronounced by the Full Bench. T 


The learned District Munsif will hear a decide the suits in accordance with 
the opinions expressed in this judgment. ' There ‘will ‘be no order as to costs on these 
Ranga 

b3 a n ES AAD hie ae CP ae ee Ga P 
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ci be ser aii? a “ BREsent Mr. oars RAMASWAME a adoa i 


oe pros = hove nyt a acted atop ast 


Parthasarathy hits. Gieratie hee ee es l ee “Petitioner. * i 
Penal Code (XLV of. 1860); sections 304-A, '337—Death ‘by rash and. raion act S a motor drier 


Negligence—What constitutes —-Duty,.of a motor driver—Sentence., x ıı 


w 


_ Both’as regards civil! ‘atl criminal liability the rate of ‘speed Which will'bé ‘considered dangerous 
varies with thé nature, ‘condition and use of the particular highway andthe amount of traffic which 
actually i is or‘may ‘bé expected: to be on it: « The driver. of a vehicle; mustidriye at a speed that will 
permit of his stopping or deflecting his course within the, limits of his vision and if he strikes a person, 
or object.without seeing that, person or object he may in ‘the circumstances be placed in the dilemma 
that either he was not keeping a sufficient look-out or if he was keeping a look-out ‘he’ was’ driving 
too fast in view of the look-out that could be kept. It is the duty of'the driver to drive his vehicle 
at a speed which. will not imperil the safety of others using the road. The driver is under’a duty of 
using whatever means are at‘hand to avoid ‘4 threatened céllision. ‘ It'will constitute ‘culpable: negli- 
gence if a driver drives a vehicle with patently’ defective ‘brakes or fails‘to apply the brakes in time... : ; 

In regard to sentences the Si must keep out false D iń case of accidents. a 

: “Petition ‘under’ seétions 43, 5 and’ 439° bf thé Goede. of ‘Crimifal Provéduré,, ‘1898 
praying ‘the High Court! to révise’ the.Ordér of, the. ‘Coiirt of the Sessions Judges of 
North Arcot 'at Vellore, dated 4th’ December}'1957 and made in Criminal Appeal 
‘No. 98 of 1957, preferred. against, the .Order of the Court of ,the Sub-Diyisional 
Magiteate, Cheyyar,.in-@.C. No. 183 of 1957- Bi. gt ee AORERE ROE ae 

je be at ak ate at ey 


SS Vaidyanathan, “for ' Betitioner, Pa e K E AEE wa 
ko Public: Prósécutor {P. s. Kailasam), on'behalf of the States: ! 


1 t - oo’ l 
a ty R OH ple Gd aol tbody e emg SO Ae 


“The Court made the following. Sho AAW eth K NE. Mo E oy TA 


ORDER. —This is''a' Revision ‘Case soighe tobe ‘preferred ‘against’ the’ conviction 
and seritences by the feared Sub-Divisional Magistiate, Cheyyar; in C.C; No. 183’ 
of 1957 which ‘convictions wete’confirmed but thé sentences reduced by the learned! 
Sessions: Judge. of ‘North ‘Arcot at Véllore, in C.A“ ‘Nos 98 of 1957. ue 


Erode OO IE S 


The, case,for the prosecution. is that.the, accused, motor driver, drove the 
bus M.D. J. 1122 on 28th August, 1957. at 10-30, A. M, in Pernamallur village causing 
thereby the death, of two, children and i injuries to two other persons, P. Ws. 3 and 5. 


TE sieni Y 

. The locality: in.which , this ‘occurrence, happened “may, ibe. briefly, sketched. 
In the village of Pernamallur there is. -a road running, from north,to south, called 
Bazaar Street. : There is.a street called, Vanniar Street, branching: off west from the 
Bazaar Street. There isa, shop of one Jeevendra Nainar i in the Bazaar Street: in its 
eastern row, just north of the junction. There is a soda shop of one Perumal Chetti 
in the’ eastern etid'of the southern row of Vannidr Street, ` The'évidence in this, case 
shows, that' the bus was ‘coring i in, the Bazaar Street frorn north: to’south and it swerved 
to the right at the junction and hit against the | portia’ tree just in'the-front of the soda 
shop of Perumal‘Chetti and ‘proceeded ‘further and'‘dashed against the roof and the 
pillars oF the varandah in front of the soda shop witli the result that the wall alapom; 


‘he lub tet foe aed . = e le. 
77 u Ea Sop S : 
* Cri-R.G: No. 1876 OfNQ57. i rusie "goth Decent, 1957: 
© (Gri..Rev. -P: No..853 of 1957): ao Maeet lb ope atin PP ae, EErEE 
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How this incident took place’ was in this wise. In‘ front of the shop of 
-Perumal Chetti, P.W. 3, one of the injured and ‘surviving'was making images of Sri 
‘Ganesa, that being Vinayaka Chathori Dayı: A group: of::children were around 
him witnessing the making Of these images." P.W. 5,‘the:other injured man, was 
sitting on the pial of the shop of Perumal Chetti: ‘Then at that’ juncture viz., at about 

10-30 A.M. the bus ran ovet two children! who were around P.W:: '3 and who subse- 
quently died of the injuries caused to them, ' 'P.Ws, 37and'. 5 ‘were’: :also injured. It 
is unnecessary to describe the injuries in detail because ,there.is no disputes that as 
a result of this tragic occurrence injuries were caused to P.Ws. 3 and:5 and toi the 
two dead children, , 7 sg BN 


nee eae Sey tp E 


The case for the. acosséa ” ‘Was that'he Wwas' dtivitig the’ bus on the date of 
occurrence and’ that P:W. 3 was sitting.in front of-the shop of Perumal Chetti, that 
the bus dashed against the deceased ‘children and P:Ws."3 and 5. He further stated 
that the hand-brake was not effective and the foot-brake could be effective only 
if it was pushed twice, that the-bus sustained damages and that the children ane auc 
to the fall of the wall and that he did not ruwover the ‘childrens » 


T he accused Senine D W. I whos EEE BA that his children ran across 
the north-side road towards west, that the driver of the bus whom he did not notice 
swerved the bus' to’ the west’ and the’ bus dashed agaitist a ‘tree and a ‘wall. 


The learned : Magistrate found. that this darting ‘oft the: child across the 
street spoken ‘to by ‘the accused ‘in' his statement under‘section 342;.Criminal Proce- 
dure Code and which was sought to be buttressed by the evidence of the interested 
D.W. 1 was false and that even assuming that the evidence of D.W. 1, was acceptable, 
this darting across the road of a child ona Vinayaka Chathurthi Day i in,the Bazaar 
Street which legitimately can be’ expected,” should have’ been foreseen and would 
‘have been seen and avoided by this acctised’by pulliig up or slowing down and his 
ngt doing so would show that he was negligent for which proposition. the learned 

agistrate relied upon Russel on Crimes (1950 Ed.), page 641 and Gulamsaied V. State! 
and Kanshi v. Emperor, The last mentioned decision lays down that a person driv- 
ing acar should always keep it on a state of control, sufficient to enable him to avoid 
running into any passenger, who’may fail to step’ off the road, however annoying the 
dilatorinéss of the foot-passenger may be to Him: ` The learned Magistrate deduced 
further that inasmuch as the efficiency of the brakes was 62 per cent., if the accused 
had applied ‘the brakes in time he could have averted this catastrophe and in fact he 
had lost all control of the vehicle which dashed against the tree, the deceased children 
and the injured P.Ws. 3 ‘and 5'arid‘also caused:damage tothe ‘shop of Perumal 
Chetti. In fact'the barks of trees’ have been peeled off and the deceased children 
were run over as deduced by the doctor from the i injuries sustained by them and the 
walls have given way as a -result of which there was a heap of debris‘ in: front of the 
shop. In other words, the learried Magistrate has found'that the negligent conduct 
of the accused consisted iri driving the bus’at a greater speed than the circumstances 
warranted, viz., driving in a narrow village Bazaar Street on a Vinayaka Chathurthi 
Day with people all over the place and failing to stop in time to avoid the obstruction 
discernible within’ the driver's length of-vision ahead. of him and failing to apply: the 
brakes in time; and as‘a ‘matter of fact losing his head and:all conirol: over the vehicle 
with the result that he had madly careered and wrought the destruction. mentioned 
above, . oun he convicted, the accused under .section Pen Indian Penal 


t > 


at 


learned Maes but shes the accent’ ee the ‘oceutrence not so much on mee 
and controlling the vehicle in such a way as to avoid. the obstruction discernible, with- 
in the driver’s vision ahead of him, but.on the driver not applying the brakes at all. 
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“But the learned Sessions Judge agreed with the learned, Magistrate that it.was false 
to say as the accused alleged that the bus was travelling at a low speed as the speed ofa 
jutka. On the other hand he held that it must have been travelling fast enough to 
account for the above collision. , The learned. Sessions Judge like the learned Magis- 
trate did not: accept the contention of the accused that the brakes : failed or that the 
injuries to the children: were caused by,-the falling of the wall.. In ae as rightly 
pointed out by the learned Sessions Judge : Po eee. CeT E 


* It is clear that even if the children died only as a result’ of the debris falling on N the reason 
for the debris falling on them was the negligent driving of the bus by the appellant ”. 


He properly relied upon the decision of Beaumont, C. J. and Vassoodew, J., in Engr 
v. Khanmahomed\,where the learned Chief Justice observed ;, , , 


i PORNE 
“I think it would be very dangerous to attempt to distinguish,in cases under section 304-A, 
Indian Penal Gode between the as and ultimate cause of death due to a rosi and negligent 
act.” i s ee 
-a 


In fact the medical evidence i in this case shows that the bas etall ran over; the 
children. Therefore, the learned Sessions. Judge confirmed: the convictions but 
reduced the sentences to three months rigorous imprisonment in a all. Hoher this 
Revision. ` i m D 


‘On a review of the entire Grenmstances ‘of. the case I have come to the 
same conclusion as the Courts below that the accused was guilty of the offences 
under section 337, Indian Penal Code (causing hurt by; an act.,which endangers 
human life, etc.) and section 304-A, Indian Penal oae (causing death by.rash or 
negligent act). Here are my reasons. e ae lhl TERT 


Crime is the general conduct of a physical and’ mental, element or in the 
words of the maxim “‘acts non facit reum nisi mens sit rea”. "The hature and degrees of 











these two elements may be thus expressed : mate f o t 
Physical “8 Action © nooo or’ 4" Non-Action: ` T 
| Element , O ee Pe oa soo ee 

Pa eigen ne 7 E] 

Intended Notintended Intended „Not intended 
(immaterial) ; Ss ee i f 
i Act ' Omission : Negligence (The ` 
‘Crime | oe | wee >° mental element Here’ 
-f hta pad ‘| is negative, being, the 
Voluntary . _ Rash . Voluntary Rash neglect to think about 


_the act which ought , 
a to have been. done. ie 


Te 


e 











Mental m ————_ 
Element according to the nature of the mental attitude’. ; ar ae 
towards the consequences of the act.or omis- foes wes 
sion, : 


Thus, all crimes consist of voluntary ree or omissions ; rash acts or omissions ; : 
‘or negligent non-action ; 3 or adopting. the language of the Indian Penal. Code, which 
makes ‘‘act” include ‘ ‘omission’? , crimes consist of voluntary, acts 5 rash. acts,;,.or 
negligence. hood, beg bh de ba Lory 


The great majority of crimes consist of _ voluntary acts, since the very 
consequences of the agents conduct constitute his primary, motive for the crime } and 
of these the large majority are‘the product of acts of positive conduct, and’ riot of 
omissions or negative conduct, for most crimes can be. vetipcten: only by doing some- 
thing, and not by leaving something undone., wti 


Rashness and negligence-accompanying an act or omission are punishable, 
-under the following provisions of the Code. > ' r 





%1 AFR. 1937 Bom. 96. AATE D 
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_(1) Irrespectively of any consequences; if their effect is to endanger human 
life or the personal safety of other persons (see section 336, Indian Penal Code). If. 
the act or omission is one connected with certain prima facie dangerous occupations- 
(riding and driving, navigation, use of poisons, combustibles, explosives, machinery, 
the building or pulling down of buildings, and the care of animals) then the rash or 
negligent conduct is punished more severely (see sections 279 to 289, Indian Penal. 


Code.) 


(2) If hurt (section 319) is the result of rashness or negligence which renders ` 
an act or omission dangerous to human life or the personal safety of others, thén the 
offence falls under section 337; and if grievous hurt (section 320) be the result, 
then the offence is punishable under section’ 398. . 


(3) Finally, if death is caused by any rash or negligent act, the offence falls 
under section 304-A. : ea 


What constitutes negligence has been analysed in Halsbury’s Laws of England 
{Hailsham Edition), Volume 23, paragraph 823 (pages 568-570), as follows :—. ` 


‘Negligence in a legal sense is a negative rather than a positive term, and in any given circum- 
stances is the failure to exercise that care which the circumstances demand. What amounts to negli- 
gence depends on the facts of each particular case and the term ‘ negligence’ is, therefore, not suscept-° 
‘ible of any precise defingtion which will be of universal application. It may consist in doing something 
which ought either to be done in a different manner or not at all, or in omitting to do something which 
ought to be done. Where there is no duty to exercise care-at all; negligence in the popular sense ` 
has no legal consequences. Where there is a duty to take care, reasonable care must be taken to 
avoid acts or omissions which it can be reasonably foreseen would be likely to injure persons who are 
reasonably likely to be affected. The degree of care required in the particular case depends on the 
accompanying circumstances, and may vary according to the amount of risk to be encountered and 
to the magnitude’of the prospective injury. The same act or omission may accordingly involve liability 
.as being negligent in some circumstances, although in other circumstances it will not do so. 


“Where an act or omission is negligent, it may involve a greater or less degree of moral culpability, 
but, so far as any legal result is concerned, a classification on this basis will at most afford a ground for 
awarding greater.or smaller damages. The material considerations are the absence of the care due 
in ghe circumstances of the case on the part of the defendant and injury suffered by the plaintiff, and a 
demonstrable relation of cause and effect between the two. - ; 


Knowledge, or the opportunity of knowledge, that a particular course is fraught with danger 
-does not necessarily render its:adoption negligent, but such knowledge or opportunity of, knowledge 
äs frequently an ingredient of negligence, because a man may reasonably be expected to take extra 
precaution on account of better knowledge of the facts. In every case it is a question of fact whether 
conduct which disregards such knowledge or opportunity of knowledge, amounts to negligence or not. 
Knowledge that a particular risk will be incurred may render a defendant liable for negligence if he- 
-pérsists in incurring risks, even though it is incurred in doing what he contracted to do.” ’ 5 

(See the leading English decisions: Blyth v. Birmingham Water Works Co.,} Bourhill 
v. Young*, Rothchild v. Royal Mail Packet Company®, Fardon v. Harcourt Ewingion*, 
‘Grant v. Sun Shipping Co.®, London Passenger Transport v. Upson’. ` oe 

A : 


` The American:and Australian concepts are the same. «Negligence > šays 
-the Re-statement of the Law of Torts published by the American Law Institute, 


(1934), .Volume I, section 282: -> : 


c işs conduct which falls below the standard established ‘for the protection of others against 
-unreasonable risk of harm.”’. e’ à : 


This standard of conduct ‘or caré has been examined with great thoroughness 
in a recent Australian Publication (1957), “ The Law of Torts ” by Fleming, at’ 
page 124 and following. It is stated that this standard of conduct is ordinarily 
-measured by what the reasonable man, of ordinary prudence would do under the 
circumstances. The behaviour of individuals is ‘so. incalculable in its variety, and 
the possible combination of circumstances giving rise to a negligence issue so in-- 
finite, that it has been found undesirable, if not impossible to formulate ‘precise 
rules for all conceivable conduct, depending upon the moral qualities, knowledge, 


Pt CLC Ce 


1. 36 Dig.6. | Cee 4. (1936) 146 L.T. ggr. 
2. Tris} AN E.R. 396 at 404. 5. (1948) 2 AN E.R. 238. -_ Ps 
3, (1851) 18 L.T. (O.S.) 334 6. (1949) 1 AI E.R, 60.- . - 
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skill, physical, intellectural and emotional characteristics, age, etc., which vary 
from individual to individual. In order to ensure a high degree of individualisation: 
in the handling of negligence cases the lawehas adopted an abstract formula that 
of the reasonable man. In order to objectify the law’s abstractions like “ care ”’,, 
“ reasonableness ” or “‘ foreseeability ” the man of ordinary prudence was invested 
as a model of the standard of conduct to which all men are required to conform. 
The “reasonable man” has been described by Greer, L.J., as the man in the street, 
or the man in the Clapham omnibus, or as I recently read in an American author : 

“ the man who takes the magazines at home, and in the evening pushes.the lawn mower in his. 
shirt sleeves :’’ : 

Hall v. Brooklands Club: He is the embodiment of all the qualities which we 
demand of the good citizen, a device whereby to measure the defendant’s conduct 
by reference to community valuations. 

The Indian Law is the same: Nidamarti, Nagabhushanam, In re®, Idu Beg In re?, 
Smith v. Emperor, In ret, Chotey Lal, In re®, State of Bihar v. Mangal Singh’, Cham- 
manal, In re’, Jumman, In re®, Emperor v. Abdul Latif?. 


Negligence in this case consists of two factors: (a) speed and (b) failure to apply 
the brakes in time. 


Gibb and Milner in their “ Trial of Motor. Accident Cases*’ (Third Edition) 
at page 39 (section 40) have the following to say regarding reasonable speed : 

“ Itis the duty of every motorist to drive at a reasonable speed at all times. What is a reasonable 
speed depends upon all the surrounding circumstances and will, therefore, vary with each case and is. 
usually a question for the jury. 

The following facts are important in attempting to determine what is.a reasonable speed in a. 
given case : i 

(1) The place, as, whether at a street-crossing, turning a corner, or curve near a school, etc. 
(2) The highway, its width, and condition, and nature and amount of traffic at that place.. 
(3) The atmospheric conditions ; darkness, lights on'car and street lights ; time of day.. 

(4) The nature of the car, noises and other warnings ; and : e 
(5) Any other relevant circumstances and dangers.to be anticipated.’” 


In considering speed in cases of collision with pedestrians, another 
ancillary problem is the duty of the driver when the pedestrian was.first seen. The- 
driver is required to keep a reasonably careful look-out for other road-users, including,. 
of course, pedestrians. In this connection there are the following three possibi-. 
lities to be considered, viz., that the. pedestrian was (1) seen by the driver at a. 
distance ; (2) not seen until immediately before the impact; and (3) not seen. 
until after the impact. 


1. The duty to look implies the duty to see what is in plain view. If therefore, 
the driver saw the pedestrian at a distance he has clearly fulfilled his duty to look. 
This, however, is not sufficient to free him from liability. Having seen the pedes- 
trian, the question naturally arises why he did not avoid striking him. If the pedes- 
trian was not negligent in any way, the motorist will be liable for running him down.. 
It may be, however, that at the moment when he was first seen by the driver, the 
pedestrian was perfectly safe but subsequently acted.in such a way as to place him-. 
self in danger. The driver may assume that a pedestrian will not suddenly leave- 
his place of safety and place himself in the way of the car and make an accident 
unavoidable. So the driver could not be required to-anticipate that a person stand- 
ing on the pavement will suddenly step off in front.of the vehicle. Where, how- 
ever, the pedestrian was in danger and the driver observed his danger in sufficient 
time to avoid it and negligently failed to do so, the motorist will be liable—either, in 
whole or in part—for the injury caused to the pedestrian. A driver is not entitled 





1. L.R. (1933) 1 K.B. 205. i 6. ALR. 1953 Pat. 56. 

2. (1872) 7 M.H.G.R. 119. 7. ALR. 1954 All. 186. 
3. (1881) I.L.R. 3 All 776. . 8. T.L.R. (1944) Nag. 732. 
4. (1923) I.L.R. 53 Cal. 333. 3 9- A.LR. 1944 Lah, 163. 
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to assume that a pedestrian is young and quick, räther than elderly and slow. A 
driver is not entitled to assume, in an area invested: with children, that the children 
will not dart across the road.: è 


2. It often happens that the motorist does not see the pedestrian until'he is close 
upon him and there is not time to do anything to avert the collision. In such a 
case it is necessary to know whose fault it was that the pedestrian was not observed 
sooner. It may be due to a fault on the part of either the pedestrian or the motorist, 
and the liability will vary accordingly. The. driver of the car may be negligent 
because of his failure to see the pedestrian as soon as he should, but, on the other 
hand, the fault may lie with the pedestrian, if, for example, he suddenly and un- 
expectedly darts in front of the car. However, the claim that the accident was 
unavoidable by the defendant-might fail if the’ negligent driving or exessive speed 
of the car made it impossible for the driver to avoid the, accident or if the driver 
saw or should have'seen the pedestrian is not enough to avoid the injury. 


3. The motorist will probably be held negligent ifhe fails to sċe the pedestrian, 
with whom he collides, especially if the pedestrian was in front of his ‘car and in plain 
view. If conditions in the street obscure his vision it is his duty to take-such condi- 
tions into. consideration and to have his car under proper control’so as.to avoid 
injury to one who is thus obscured from view. The motorist, having no duty to- 
look to the rear, will not be considered negligent for failing to see that pedestrians 
keep clear of the rear end of the car, except while backing it. |. - i 


To sum up, both as regards civil'and criminal liability the rate of speed which 
will be considered dangerous varies with the nature, condition and.use of thé parti- 
cular highway and the amount of traffic which actually is or may be expected to be 
onit. The driver of a vehicle must drive at a speed that will permit of his stopping 
or deflecting his course within the limits of his vision and if he strikes a person or’ 
object without seeing that person or object, he may in the circumstances be placed 
in the dilemma that either he was not keeping a sufficient look-out or if he was keep- 
inga look-out he was driving too fast, in view of the look-out that could be kept. 
It is the duty of the driver to drive his. vehicle at a speed which will not imperil the 
safety of others using the road. on 


Duty to use the brakes ——The driver is under a duty of using whatever means are 
at hand to avoid a threatened collision, The most obvious means of avoiding the 
collision is the brakes with which the car must be equipped. By statute a motor 
car is required to have certain equipment. Elaborate provisions are made as to 
the brakes which must be fitted. It will constitute culpable negligence if a driver 
drives a vehicle with patently defective brakes or fails to apply the brakes in time. 


_ Bearing these principles in mind if we examine the case on hand on the facts 
set out above, we find that by reason of the criminal negligence in driving his car 
at a‘speed which the circumstances existing at the time of the collislon did not war- 
rant and secondly, by not keeping a look-out to avoid collision and thirdly, by failing 
to apply efficient brakes which he had in time and which braking would have averted 
the collision, the accused, as concluded by the Courts below was plainly guilty of 
the offences under sections 304-A and 337, Indian Penal Code. The convictions. 
are correct, ” i : : : ts i 


In regard to the sentence it is quite true that we must keep out false prejudices 
in case of accidents. The difficulty is to keep out of mind the prejudice that in- 
evitably creeps in by reason of the fact that lives have been lost and the responsibility 
for the same ultimately rests with none else but the accused. This prejudice is. 
bound more or'less ‘to reflect on the question-of the culpability of the accused and 
give rise to false issues which’ tend to cloud judicial vision : Per Mukerjee, J., in 
Smith v. Emperor’. ‘The task no doubt of keeping out the prejudice is a dificult. onè 
but it has got to be performed: Per Somasundatam, J., In re Ganesan®, The trial 
Magistrate without. any demonstrable prejudice has awarded a -punishment 
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proportionate to the gravity of the offences and to ensure that road-hogs of the 
description of the accused are taught a deterrent lesson. The learned Session Judge, 
however, has thought fit to reduce the sentere for reasons which do not appear to 
pie to be apparently adequate. But I do not wish to interfere with the learned 
Sessions Judge’s assessment of the sentence and give notice for enhancement. The 
sentences certainly err on the side of liberality rather than severity. The sentence 
reduced merits no interference and this Revision, devoid of merits, is dismissed. 


VS. i —— f Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAMI. 


Chemicals and Pharmaceuticals Enterprises and others `>  .. Appellants* 
v. 
State of Madras, by Drugs Inspector ` 
Respondent. 


Drugs Act (XXIII of 1940), section 18 (a) (1) and section 27—Liquid paraffin not of standard quality— 
Manufacture and sale-——Offence—Mens rea. Py 


The standard tests applied by the Government analyst showed that the medicinal preparation 
(liquid paraffin involved in the case) has not conformed to the B.P. specifications of carbonisable 
substances and sulphur compound and a sale of it is an offence under the Act. 


J.P. C. Laboratory v. The Drugs Inspector, (1958) 2 M.L.J. 308 : 1958 M.L.J. (Cr.) 689, referred. 


Appeal against the Order of the Court of the Eighth Presidency Magistrate, 
Madras, dated 24th October, 1957 and made in G.C. No. 4196 of 1957. 


A. N. Nagarajan, for Appellants. 
V. V. Radhakrishnan, for Public Prosecutor (P. S. Kailasam), for State, 


The Court delivered the following ` 


Jupcment.—The Chemical and Pharmaceuticals Enterprises situated at No. 
368/369, Tiruvottiyur High Road, Tondiarpet, Madras-21, were found in pos- 
session on 29th November, 1955, of 137 bottles, 11b. each, of a drug labelled as medi- 
cinal Liquid Paraffin (Paraffinum, Liquidum B.P.) bearing batch No. 1119. They 
were stocked for sale in the finished products store-room. The Drugs Inspector, 
Madras City, took a sample of the above drug for analysis and sent it to the Govern- 
‘ment Analyst, King Institute, Guindy. 


The Government Analyst, in his certificate of analysis, dated roth December 
1955, was of the opinion that the sample sent to him was not of standard quality 
as defined in the Drugs Act of 1940 and Rules thereunder for the reason that it did 
not conform to B.P. specification of carbonisable substances and sulphur compound. 


It was found from the records maintained by the accused that between 26th 
‘October, 1955 and 12th November, 1955, of a total of 928, 1lb. bottles of the said 
drug, bearing batch No. 1119, about 791 bottles were sold to various dealers 
between 26th October, 1955 and 29th November, 1955. ` : 


Therefore, prosecution was launched by the Drugs Inspector against tne nrm 
as accused 1, the Managing Partner as accused 2 and the Working Partner as accused 
The charge against the accused was that they contravened the provisions of 
section 18 (a) (1) of the Drugs Act, having manufactured for sale and stored the 
above bottles and sold them as medicinal Liquid Paraffin (Paraffinum Liquidum, 
B. P.) which was not of standard quality, constituting an offence punishable under 


SS a ee 
-"® Criminal Appeal No. 81 of 1958. Š goth October, 1958. 
z a : (8th Kartika: 1880 Saka). 
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section 27 of the Drugs Act, 1940. The accused on these ae facts have 
been convicted as charged ' and fined.” oo 


This revision was filed. before the &ntire matter was dealt with = me in J.P.C. 
‘Laboratory v. The Drugs Inspector}. . Therefore, the learned advocate Mr. Nagarajan, 
having regard to this decision, did not -press the several „Points regarding: mens. rea 
which otherwise he would have done, : 


The learned counsel ‘addressed himself to the fact that the tests which the 
accused applied showed that the stock prepared by them was of .the standard 
quality. But unfortunately for the:accused persons the standard tests applied by 
the Government Analyst showed that the medicinal preparation has not conformed 
to the B. P. specifications of carbonisable substances and sulphur compound. The 
Jearned Public Prosecutor draws my attention to the observation in the ’ Dispen- 
satory of United States of America, 1950 Edition, by Osol-Farrar, at page 861, to 
the effect that from a study upon rats and mice it has been concluded that while the 
crude lubricating oils exert a positive effect in causing cancers, there was no such 
danger from the purified medicinal petrolatums. In other words, we cannot 
estimate the evil consequences which might have been caused by the sale of this 
sub-standard liquid paraffin. 2 


Therefore, I tonfirm the convictions which are irreproachable: In regard to 
the sentences also, I find that they are appropriate in the circumstances of this case 
and though in other circumstances I: would consider.them too lenient: This is an 
enterprise started by-two young-men. Their endeavours to prepare ‘drugs in. this 
country deserve all encouragement. But in their enterprise they must not.be too 
enterprising but fairly conservative and conform probably to the too rigid B. P. 
standards in the interests of the public: © The Drugs Inspector also stated that’ they 
have a good record, and there has been-no case against.them for preparation of 
spurious medicines. Therefore, I do not interfere. with the Sentences. of- fine 
imposed by the lower Court. 


° This Revision i is disnussed: 
V.S. i — oo E aeinissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


PRESENT Mr. Justice: RAJAGOPALAN AND MR. Justice BALAKRISHNA AYYAR. 


Rainbow Dyeing Factory, Shevapet, Salem and others ` ... pPetiloners*. 
Industrial Tribunal, Madras -and another j +. ‘Respondents. 


Constitution of India (1950), Article 226—Practice—Petition under—Several persons desiring to enforce their 

Tar claims—If could-join in one petition—Persons with .‘ joint interest * and ‘similar interest ’—Di ifference 
eiween : 

Several persons who are aggrieved by an order of a tribunal cannot join together as petitioners in 
a common single Writ Petition to quash that order under Article 226 of the Constitution even though 
the grievance of all the persons and the remedy sought for might be similar. ‘ Though the order of the 
Tribunal under consideration might be one made in a single number and as a consolidated order 
against all the persons similarly situated, it does not mean that all such persons can join together and 
file a single petitton. Apart from cases where a number of persons have a*common or joint interest in 
the subject-matter of the controversy, persons having similar but wholly separate and distinct interests. 
in the subject-matter in controversy, should file separate applications. : 


United Motors (India) Ltd. v. The State: a Bombay, (1953) S.T.C. 10: 55 Bom.L.R. 246, 
explained. : 


In re A, Gopalakrishna Rao, (1957) 1 An. W.R. 130, referred. ‘ 
Annam Adinarayana v. State of Andhra Pradesh, (1 957) 2 An W: R. 345, differed, 


'ı— 
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The mere fact that the rights of the parties to the relief sought for arises from the same act or 
transaction or that there is a common question of law or fact to be decided, does not entitle the parties 
concerned to join in the same petition, though the Court might hear all such petitions together. 


Muhammad Ibrahim v. Deputy Commercial Tax Officer, Pudukottai, (1956) 2 M.L.J. 23, Subramanian v. 
Courtalam Township Committee, (1957) 1 M.L.J. (N.R.C.) 20, Ganapathi Nadar & Sons v. State of Madras, 
(1957) 2 M.L.J. 54, Raja of Ramnad v. State of Madras, (1957) 2 M.L.J. 145 and Sambandam v. Sirkali 
Panchayat, (1957) 1 M.L.J. (N.R.G.) 8, referred and followed. 


[Analogy of Civil Procedure Code discussed. Case-law and procedure referred.] 


Petition praying that in the circumstances stated therein.and in the affidavit 
filed therewith the High Court will be pleased to issue a writ of certiorari, cailing 
for the records in I.D; No. 61 of 1957 on the file of the Industrial Tribunal, Madras, 
and quash the award passed therein, dated gth May, 1958, and published in 
Supplement to Part I of the Fort St. George Gazette, dated 2nd July, 1958. i 


The office placed the following 
NOTE FOR ORDERS OF COURT. 


S.R. No. 20937/58. 


The above S.R. is sought to he filed as a writ petition under Article 226 of the Constitution by the 
Managements of 30 Dyeing Factories in Salem District against the award, dated 9th May, 1958, 
of the Industrial Tribunal, Madras, and to quash the same. It was pointed gut to the advocate for 
the petitioners that separate petition should be filed by the Management of each Factory, though the 
dispute may involve a common question of law, inasmuch as the relief sought in the writ petition 
would enure for the benefit of each of the petitioners individually and collectively. The advocate 
contends, that the petitioners were all parties to one case I.D. No. 61/57 and that the Award is one 
and indivisible and passed on one reference. This being so, the advocate contends, that a single 
writ petition is competent. 


The above contention of the advocate does not appear to be tenable, because, though the dis- 
putes have been consolidated by the Tribunal under a single number (I.D. No. 61/57), the Tribunal 
has to make its common Award, affecting the several factories, who have now joined together, in 
filing a single writ petition in the High Court. The principle that separate petition has to be filed 
in such circumstances has been established in several decision of the High Court. Attention is invited 
to the decision of Rajagopala Ayyangar, J., in S.R. No. 6186/57, dated 25th February, 1957. The 
circumstances under which the aforesaid S.R. was filed are similar to those relating to the pres®nt . 
petition by the several dyeing factories. The following extract from the decision of Rajagopala 
Ayyangar, J., dated 25th February, 1957, referred to above is significant. 


“ Notwithstanding that the reference was made, what is sought to be ventilated in the peti- 
tion is the right of each petitioner, to carry’on its business, without the interference, by the State 
Government, or Tribunal acting under the provisions of the Industrial Disputes Act. That the right 
whose violation is alleged, is an individual right which inheres in each petitioner cannot be disputed ; 
and merely because, similar rights possessed by the other persons are also violated, it does not follow 
that their grievances have a unity.” ' 


The same principle was laid down in a number of cases dealt with by the same Judge in Writ 
Petitions Nos. 194 and 195/56 (reported in (1956) 2 M.L.J. 23) and the unreported decision, dated 
24th September, 1956, in S.R. No. 22276/56. 


As the employers in the various factories who are the petitioners herein form different and separate - 
legal entities, they have to file separate petitions, though the relief might be similar in nature to all, 
enuring to the benefit of each individual factory. Attention is invited to the conclusionsin the Award 
in respect of the relief affecting each individual factory. As the advocate for the petitioners does not 
concede the application of the principle laid down in the above decisions, the above note is submitted 
for orders on the question, whether a separate petition is not necessary by each individual factory. 


M. K. Nambiar, K. K. Venugopal and M. R. Narayanaswami, for Petitioners. ` 
The Additional Government Pleader (K. Veeraswamy), for thé State. 


The Order of the Court was made by 

Balakrishna Ayyar, 7 —By an Order, G.O. Ms. No. 3961, Industries, Labour 
and Co-operation, dated the 2nd December, 1957, the Government of Madras re- 
ferred to the Industrial Tribunal, Madras, for adjudication, variousi ssues relating 
to the wages, dearness allowance, bonus and holidays with pay, arising“ between 
thirty industrial establishments or concerns in Salem, which are engaged in dyeing 
yarn or cloth, and the persons working in those establishments. 


Bhe managements took the preliminary objection that the reference was 
incompetent. l 


I] RAINBOW DYEING FACTORY 0. INDUSTRIAL TRIBUNAL’ ‘(Balakrishna Ayar, J) 55 


ss 1 there was no'industrial dipüte at all, since there was no relationship of employe and 
employee or master and servant between the parties.” ' 

Two of the managements concerted ‘took the special plea. that there was no 
dispute whatever between them and their ‘employeés. Secawe Uf Oe 


‘The Tribunal overruled the objections and passed an award on adi May, 1958. 
In respect of dearness allowance the Tribunal held that only three factories: were 
än a position to pay any special dearness allowances, and these were directed to 
pay dearness allowance, at' the rate of Rs. 10 per month, for every. worker. . The 
question of bonus was also considered unit by unit. In some cases the Tribunal 
found that.there was no surplus out of which bonus could be paid.” In other cases 
“the Tribunal’ directed payment of bonus at varying rates. 


This award was published by the Government of Madras in the Fort St. George 
Gazette on ‘and July; 1958. 


The managements of all the thirty concerns affected by the order of the 
“Tribunal have now come up to this Court, for the issue of a writ of° certiorart or 
other appropriate writ to quash the order of the Tribunal. 


The petition now sought to be filed is a single one by all the managements to- 
gether. ‘The officé took the objection, that-each management should file a separate 
petition which meant in effect that a separate Court-fee should be paid by the 
management of each of the concerns. The advocates concerned demurred to this 
and asked that the matter be posted before Court. ~ i 


In view of the apparent conflict of decisions on this point the matter has been 
posted before a Bench. 


Section 4 of the Madras Court-fees Act, which is the charging section, gives 
.no guidance on this matter,-nor the rules framed by this Court under Article 225 
-of the Constitution. The investigation has therefore to go further back. 


The position is thus summarised in paragraph 155 at page 83 of Vol. II of 
Halsbury’ s Laws of England : 


“ Enforcement of separate claims,—Two persons cannot join in a single applicaton for an order 
of mandamus to enforce separate, claims. There must be separate applications for separate orders, 
and that although the several applicants are successors in the office in respect of which the claims 
arise (Ex parte Scott and Hogan)”. 

We have not been able to see the case cited in the foot-note as an authority 
for this proposition. OF os 


The case of The King against the City of Chester®, is even older. That “was a- 
mandamus to restore nine persons to their places of common-councilmen in Chester ” 
In dismissing the application Holt, Chief Justice, observed as follows : 


“ And here you ought to have brought several mandamuses: for, nine persons cannot join in a 
mandamus, as here ; perhaps you were chosen at nine several times. You cannot all j join in one writ, 
„for the election of one is not the election of another. This is an innovation to join nine men in one 
writ of mandamus.: can we grant a joint restitution to them ? It is a several interest. Tenants in 
common cannot join in one action, though they come in by one feoffment ; the amotion of one is not 

-the amotion of the other ; and it may be for several faults, one for forfeiture, the others for other 
reasons. I think the writ'ought to be quashed.” 

Adopting the language of the learned Chief Justice, one may say in the present 
case that the direction of the Tribunal that wages, bonus and dearness allowance 
should be paid at certain rates was a direction to each of the concerns, and the direc- 
tion to one is not a direction to the other. ape interests of the petitioners, though 
similar, are several and distinct. 


The position in America is thus stated. in in Article 333 on page 81 of Volume 
35 of American Jurisprudence : 


“* Generally.—Persons having a common and’ joint interest in the subject-matter i in controversy 
may he jointed as relators in mandamus, and in a number of cases it has been held, apart from’ any 
express statutory authority, that several relators may properly join in an-application for the wrig, even 
ee = " _——— ee ee 


a. (1840) 8 Dowl. 328. | + >.. «2 87 Eng. Rep. 487. $ 
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though they have no strictly joint interest in the right sought to be enforced,. where the right’ of each 
relator is the same as that of all the others. Generally however, persons having similar but,wholly 
separate and distinct interests in the subject-matter of the controversy are not entitled to join as 


‘relators in mandamus. Statutory provisions relating to the joinder of plaintiffs in actions are in general 
applicable to mandamus proceedings.” 


. On this summary of the law one may make certain observations. The 
statement here that, 


“í persons having a common and joint interest in the subject-matter in controversy may be 
joined as relators in mandamus”? 


and the further poenta that 


‘* persons having similar but wholly separate and distinct interests in the subject-matter of the 
controversy,” 


may not do so, appears to be a correct summary of also English practice. We have 
not been able to examine any of the cases cited as authority for the statement that, 
“in a number of cases it has been held apart from any express statutory authority, that several 


relators may properly join in an application for the wirt, even though they have no strictly joint in- 
terest in the right sought to be enforced, where the right of each relator is the same as that of all the 


others.” 
Reading the summary as a whole, we get the impression ghat all these cases 
are exceptions to the general rule, the general rule itself being that persons having 


similar but separate interests must file separate applications. As for the last state- 
ment in the summary that, 


statutory provisions relating to the joinder of plaintiffs in actions are in general applicable 
to mandamus proceedings ”” 


it is sufficient to say that it would not be a correct statement of the wi in India. ' 


United Motors (India), Ltd. v. The State of Bombay! was a case in which seven 
persons joined in a single petition challenging the validity of the Bombay Sales- 
tax Act. The learned Advocate-General took the preliminary point that a single 
petition by all of them was incompetent. He contended that a petition can *be 
maintained only by one petitioner when he complains of either a breach of statutory 
‘duty ‘on the part of an officer or Government or a contravention of fundamental 


rights and that relief ‘can be given only to one petitioner in a petition. The Court 
overruled the objection and remarked: 


“ The claim made by all the petitioners is the same, viz., that the Sales-tax Act is invalid and it 
should not be enforced against them. Here there are not several claims made by several petitioners. 
Even assuming that the Advocate-Genefal was right, at the highest, the joining of more than one 
petitioner would be a surplusage and that surplusage could be cured by six of the petitioners being 
struck off the record. The petition could easily be maintained by one out of the seven petitioners ”’. 


It will be noticed that between the Bombay caseland the instant case there is 
one important difference. In the Bombay caset if the Court had held that the Act 
was ulira vires the State Legislature everybody affected by the enactment would have 
.got the benefit of it. In the instant case, if only one of the petitioners had come up, 
it is quite possible—we are of course not expressing any opinion on the merits or sub- 
stance of the matter at this stage—that any relief which he might obtain would not 
enure to the benefit of the other managements. It will also -be noticed that the 
decision in the Bombay caset proceeded on the footing that the claim made by 
all the petitioners was the same. But, in the present case, we find it difficult to say 
that in respect of all the petitioners. Their claims are no doubt similar in several 
respects but they are not the same. 


The Bombay High Court held that the enactment was ultra vires, the State 
Legislature and the State of Bombay appealed to the Supreme Court. In the Supreme 
Court the point was not taken that the petition was incompetent because seven 
persons had joined init. It was suggested that if this objection had been a good one 
it would certainly have been taken on behalf of the Government, and the omission 
to do. so indicates that the petition was properly presented. 


r 


` 


1. (1953) S.T.G. 10: 55 Bom. L.R. 246. 
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We donot by any means feel sure of that, because it‘may very well be’ ‘that ‘the 
Government were “anxious to get a decision: ọn the merits of the case from the 
Supreme Court. By defeating the petition on a technical. plea they would merely 
have delayed the final adjudication cf the crucial question whether the Act 
complained of was ulira vires, and the delay would have been extremely inconvenient 
all round. : 


In re A. Gopalakrishna Rao? is the next case in point. The facts there were as- 
follows: From 1951, the owners of certain rice mills in Krishna District had been 
taking out separate licences on payment of a fixed licence fee of Rs. 24. Each of 
them had also deposited Rs. 200 as security for the due performance of various con- 
ditions imposed by the licence. When the petitioners applied for renewal of their 
licences for the year 1956-1957, the Collector of Krishna, demanded a further de- 
posit of Rs. 300 from each of the petitioners. The petitioners challenged the legality 
of this demand and all of them joined in a single petition before the High Court. 
The Court held that they could not. 


“The learned counsel for the petitioners argues that the petitioners ave invoked civil j juris- 
diction of this Court for the issue of a writ, that the provisions of the Civil Procedure Code therefore 
apply and that as Order 1, rule 1, permits such joinder of petitioners a common petition is tenable 
inlaw. Itis correct to state that such a writ petition is a civil proceeding and the jurisdiction of this 
Courtin this behalf is*original as distinguished from the appellate or revisional jurisdiction and. it is. 

‘summary im nature. Provisions of Civil Procedure.Code are no doubt,available to such proceedings 
but only as far as they are consistent with the nature and scope of the proceedings .and general 
principles guiding such writs. 

I am.therefore not prepared to hold that puie of Order 1, rule 1, Civil Procedure Code, 
or Order 1, rule 8, Civil Procedure Code, must be extended to such petitions. 7 ; 

x’ * * * * ' 


The right of a person to apply for an appropriate writ ‘flows from the order that affects him. 
A person desirous of questioning the validity or legality of such: order is entitled, subject to other 
conditions, to apply for such writ. It is not open-to him to join in this petition other’ person or persons 
offected by similar orders, for they too have a remedy open to them and the quashing of one order 
dges not necessarily render the other order null and void.” 


In a later case of the same Court reported in Annam Adinarayana v. State of Andhra 
Pradesh?, a different view was expressed. The petitioners in that case were two 
supervisors of the Market Committee, Guntur. In pursuance of orders issued by 
the Government of Andhra, the Collector, who was the ex-officio Chairman of the 
Guntur Market Committee, terminated their services. Thereupon both of them 
jointly filed a single petition for quashing the order terminating their services, and 
the question was whether a joint petition would lie. The Gourt held 


“The legal position may now be summarised. An application under Article 226 of the Consti- 
tution of India is a proceeding in a Court of Civil jurisdiction. The provisions of Orders 1 and 2 can 
be invoked as far as they can be made applicable to the proceedings in a writ application under Arti- 
cle 226. Ordinarily, two or more persons cannot join in a single petition to enforce separate claims, 
But where the right to relief arises from the same act or transaction and there is a common question 
of law or fact or where, though the right to relief claimed does not arise from the same act or trans- 
‘action, the petitioners are jointly interested in the causes of action, one petition is maintainable at 
their instance. In the present case, the petitioners are aggrieved by a single act of the Collector, 
and a common question of law and fact arises and, therefore, a single application is maintainable.” 


With all respect to the learned Judges-it is by no means clear to us how in that 
case it can be said that the two petitioners were jointly interested in the matter. 
The circumstances that the services of both were terminated by the same crder 
would not make their:interest joint since bya single order properly made the ser- 
vices of a large number of persons who have no connection with one another can 
be terminated. We have also difficulty in reconciling the observation, 

“The provisions of Orders 1 and 2 can be invoked as far as they can be made applicable to the 
proceedings in a writ application under Article 226.” 
with the earlier observations in the judgment which run as follows : 


“ This judgment is authority for the position that the provisions of Order 1, rule 8, Civil Pro- 
cedure Code, cannot be applied to a writ petition. Itis not necessary to express our opinion in this 





1. (1957) 1 An. W.R. 130 ALR. 1957 Andh. Pra. 88. 2. (1957) 2 Andh. WR. 345- 
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case but the conclusion may be justified on the ground that the.said procedure is inappropriate to 
writ petitions. There is no scope for invoking Order 1, rule 1, or Order 2, rule +, Civil Procedure 
Gode, as in that case the right to relief of the various petitioners did ‘not arise from the same acts or 
transactions or the petitioners were not jointly interesfed in the cause of action.” 


None of the cases cited before us furnish any support for the observation that 
‘where the right to relief arises from the same act or transaction and there is a com- 
mon question of law or fact, the persons concerned may join in the same petition. 
‘The circumstance that a common question of law or fact arises would no doubt 
often induce the Court to hear the petitions together, but that does not mean that 
the persons are jointly interested in the matter, i ' 


We now come to the decisions of this Court. Muhammad Ibrahim v. Dy. Gom- 
‘mercial Tax Officer, Pudukottai1, was a case in which eleven tobacco merchants sought 
to file a single petition questioning the legality of Madras Act XIII of 1955, which 
authorised the State Government to levy sales-tax on tobacco at certain rates. The 
Court held that a single petition would not Jie. 


“ Where a petitioner desires to question the validity or legality of an order, he is entitled to 
‘apply for an appropriate writ, but this right of his flows from the order affecting him. ` The fact that 
similar orders are passed in the case of other individuals also be it by the same officer or authority, 
- does not mean that the injury caused is a common or class-injury so as to justify a single petition with 
all the individuals similarly affected joining in it as petitioners. The provisipn in Order 1, rule 8, 
-Givil Procedure Code, seeks to obviate the inconveniences arising out of a multiplicity of parties— 

but neither the rule nor its principle can be extended to Writ Petitions. Again the fact that the relief 
“prayed for by the several petitioners each of whose individual right is alleged to have been invaded 
improperly by the impugned order is grounded on a common objection, the invalidity of the legis- 
lation or the rule or some order interpreting or enforcing the statute or the ‘rule does not also afford 
any basis for a joint writ petition by several petitioners aggrieved by .similar orders. Each of them 
has to file independent petitions paying separate Court-fee on each, with separate vakalat, etc. 


See also Sambandam v. Sirkali Panchayat?. 


** Where a petitioner seeks distinct’ and separate reliefs for issue of writs of cerliorart in respect 

-of distinct orders, he has to pay separate Court-fee, file separate vakalats and other enclosures in respect 
of each of the reliefs.” . atlas 

And Subramanian v. Courtalam Township Committee. 


Ganapathi Nadar and Sons v. State of Madras*, was a case in which the manage- 
ments of a number of handloom factories attempted to take out a single petition 
‘for the issue of a writ prohibiting the Industrial Tribunal from proceeding with 
-an enquiry in an industrial dispute in pursuance of a notificdtion made -by the 
Government. The Court held that separate petitions should be filed. 


“I have heard learned counsel for the petitioners who argued that as the references by the 
‘Government, which was impugned in the petition, was a single one the petitioners were entitled to 
file a single writ petition but I am not persuaded that this contention is correct. Notwithstanding 
that the reference was one, what is sought to be ventilated in the petition is the right of each petitioner 
‘to carry on its business without the interférence by the State Government or the Tribunal acting 
‘under the provisions of the Industrial Disputes Act. That the right whose violation is alleged is an 
individual right which inheres in each petitioner cannot be disputed and merely because similar 
rights possessed-by the other persons are also violated it does not follow that their grievances have a 
unity.” i i : 


a 3 ; : NAG 
To the same effect is the decision in Raja of Ramnad v. State of Madras. 


Mr. M. K. Nambiar, the learned advocate for the petitioners, contended that 
in the present case we may properly postulate that all the petitioneys have a joint 
interest because as he explained : ` , 


(1) All persons employed or working in all the factories were ranged on 
one side and the managements of all the establishments were ranged on the other. 


(2) All the employees in all the factories belong to the same trade union. 
(3) The reference’ for: adjudication was made by .a' single: order. s 
(4) The -dispute was an ‘integrated ’ ‘dispute. 








I. (r958) 2 M.L.J. 23. ‘ ous 4. (1957) Z M.L.J. 54." 
1-2. - (4957) 1 MAL.J. NRGI 8. -ooo 5 (1957) 2 M.LJ. 145. ` - 
3- (1957) 1 M.LJ. (N.R.C. : a tii 
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' (5). If any of the petitioners had come to this Court at.an earlier stage and 
asked for a writ of prohibition and had succeeded in: getting it that would. have 
“enured to the benefit of all. e` ; 4s , a 


(6) Finally, there was a single award. . i 


He also drew certain analogies from the provisions of the Criminal Procedure 
Code relating to the joinder of charges. : 


So far as the analogy based on the Criminal Procedure Code is concerned, 
it ought to be sufficient to say that we see no justification for extending the rules 
relating to the joinder of charges and the trial of criminal offences to the hearing 
of writ petitions. It has been held“in this Court that proceedings relating to writs, 
where the civil rights of a party are affected by an order of the Government or any 
tribunal, are civil proceédings. Vide Dhanalakshmi Ammal vT: T. Officer, Madras}. 
At page 569 the learned Chief Justice observed’: 

“ We fail to see why a proceeding under Article 226 of the Constitution for the enforcement 
ofa right to property, for instance, cannot be deemed to be a civil proceeding. We realise that every 
application under Article 226 of the Constitution cannot be deemed to be a civil proceeding. .To 
give an obvious example an application for a writ of habeas corpus or a writ of prohibition to prevent 
prosecution of criminal proceedings may not be properly déscribed as civil proceedings, but if the 
civil rights of a party awe affected by an order of the executive Government or a party feels aggrieved 
by the adjudication of a Special Administrative Tribunal relating to his rights in a property or other 
civil rights we see no reason why an application by such an aggrieved party should not be deemed to 


be a civil proceeding.” 
` “ I 
We are reluctant to extend to civil proceedings which are governed by a 
, Separate, Code analogies drawn from the Criminal Procedure Code. l 


On the other. contention of Mr. Nambiar that all the petitioners here have a 
joint interest in the matter, we would observe that neither severally nor cumulatively 
are the various. circumstances he referred to sufficient to establish that the interest 
of the petitioners is a joint one. That all the employees in all the establishments 
arg ranged on one side, does not show more than this, that in this particular 
matter they are all working together. They seek to draw strength as they’are en- 
titled.to by standing together, they all belong to the same trade union, and, the 
union would naturally try to present a consolidated front. That the Government 
made a single reference does not make any difference at all, because under section 
10 (5) of the Industrial Disputes Act, 1947 when a dispute concerning any establish- 
ment is referred for adjudication and the appropriate Government is of opinion that 
any other establishment of a similar nature is likely to be interested in, or affected 
by the dispute, the Government may include in the referencé the cases of such 
establishments also. i 


On the argument that if any one of the petitioners had come earlier and 
succeeded in getting a writ of prohibition all the petitioners would have benefi- 
ted, it is sufficient to say that it only shows that the interests of all the petitioners 
are similar and not that they are joint. ‘If for example as in the Bombay case? the 
State Legislature passes an Act authorising the levy of a particular tax'and one of 
the numerous persons affected thereby applies to the Court for an appropriate writ 
and succeeds in convincing the Court that the State Legislature had no power under 
the Constitution to levy such a tax and that in the result the Act is ultra vires, naturally 
all the persons who might otherwise have had to pay the tax would be benefited 
by the decision of the Court. That was only to show that the interests of all the 
persons affected ‘are similar and ‘not that their interests are joint, l 


The statement of Mr. Nambiar. that;the dispute was an “ integrated ? one is 
only: another way of.saying that the disputes were all heard together. 
“In our judgment, the interests of all the petitioners here though similar were 
certainly not joint. pe ue on ts Soe : 


t 


a oa: 
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- Mr. Nambiar next said : bere we are-asking for a writ of certiorari. The ob- 
ject of the petition is to destroy or kill the order complained.of, and if. the writis 
Pue the order complained of will be killed and that would enure to the benefit 
of all 

That any one of the persons affected can come and apply for a writ does not 
support the contention that all of them can come together on a single petition. The 
action of one may benefit many ; but, it does not follow that all-the many. can file a 
single petition. Nor are we willing to subseribe, generally and without qualification 
to the statement that a writ of certiorari must destroy the order as a whole or not at 
all. We consider that in appropriate cases and where the circumstances require 
it, the order can be so moulded as to give relief,only to the persons who are , before 
the Court, or other limited class of persons. The destruction of the order com- 
plained of ‘may in such cases be a partial destructicn. It will have been noticed 
that even in the present case two of the managements complained of took special 
pleas before the Tribunal. They contended that there was no dispute between 
them and the-members of-their establishments. It has also been mentioned that 
in ‘its award the Tribunal directed payment of bonus and dearness allowance’ at 
different rates for ‘different establishments. It may ‘be that when this Court is 
called upon finally to decide the matter on the merits it would take into account 
all these circumstances. We ate not willing at this stage to sayethat a petition for 
the issue ofa writ of certiorari must either be allowed as a whole or dismissed as a 


wholé. That, it seems to us, must tö a large extent depend upon the circumstances 
of each case. 


Section 41, Civil Procedure Code, ee that the’ procedure laid down in 
the'Code in regard to suits shall be followed, as far-as as it canbe made applicable, » 
in all proceedings in any Court of civil jurisdiction. On the strength of this rule 
it was suggested that the provisions of Order 1, Civil. Procedure Code, can be 
applied to writ proceedings. ln respect of this suggestion it is sufficient to refer to 
Thakur Pradad v. Fakir Ullaht, where when dealing with section 647 of the old 
_ Civil Procedure Code, which D to section Ip of the present Code, the 
Privy Council observed : 

“ ‘Their Lordships think that the piedie spoken of in section 647 include original matters. 
‘in the nature of suits RiGee Depend nes in probates, guardianships, and so forth, and do not 
include executions.” wal p S 

So far as we are aware, a writ proceeding has never been held to be in hè nature 
of a suit. The view has been consistently held in‘ this Court ‘that in matters 
of this kind each person aggrieved must file a separate petition and óf course pay 
the requisite-Court-fee. That view appears to us to be:the ‘correct one, and we, 
therefore, adopt it. ‘ a 


R.M. — - Order accordingly- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR.. Justice PANCHAPAKESA AyyaR AND MR. Justice BASHEER 
AHMED SAYEED. , 


M. Ratnaswami Mudaliar and others è its Pidin. + 





Factories Act (LXIII of 1948), section 2 (1) and (m)— Workman’ and ‘ Factory Scope Q Irregular 
employment of a fluctuating group of, “piece-workers—If would come within the Act—Burden of proof. a 


Where it is established in evidence that there was no contract of service between the. employer 
and employee and there was no power of supervision or control exercised by the employer over the 
nature or quantum of work done by the employee it is only a casé of contract for services and the 
employee will not come within the definition of ‘workman’ in section 2 (1) of the Factories Act. Nor 
can a place, where work is carried on by a miscellaneous, heterogenous and’ irregular group of piece- 
workers, with no specific hours of work or control over the regularity of attendance or the nature or 
quantum of work to be done, become a ‘ factory’ within the meaning of tie term in section 2 (m) 
of the Act. 





á 1. (1895) 5 M.LJ. 3: L.R. 22 LA. 44: LL.R. 17 All, 106 (P.C). 


* Cr.R.C. Nos. 141 to 146 of 1958. aaeh September, 1958 
(Cr.R.P. Nos. 131 to 136 of 1958.) on 


ay RATNASWAMI MUDALIAR, In re’ (Panchapakesa Ayyar, J.) Gr 


' Chintaman Rao v. State of Madhya Pradesh, (1958) S.C.J. 753°: (1958) M.L.J. (Cr.) 569, followed. 


In a prosecution under’the Factories'Act the burden of proving that a particular place is a factory 
and the persons employed therein are workr&en within the mice of the Act, is heavily on the 
prosecution: i uP) 


[Need for legislative amendment pointed aa 


Petitions under sections 435 ‘and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgments of the Court of session of the Tiruchi- 
rapalli division in C.A. Nos. 145 to 150, of 1957 respectively (C.C. Nos. 116,to 119, 
128 and 129 of 1957, on the file of the Court of the Additional First Class Moats 
Kaulitalai). 

K. Narayanaswami: Mudaliar and R. Rajagopalan, for Petitioners. 

The Public Prosecutor (P. S: Kailasam) for the State. 

The Order of the Court was made by 


Panchapakesa Ayyar, 7.—The petitioners in these six cases are owners of weaving 
concerns in Karur. They have put up thatched sheds, where they have installed a 
certain number of handlooms.: On these, towels and bed-sheets are manufactured 
by casual piece-workers who go there. The staff in each of these establishments con- 
sists of only two clerks and a maistry, who alone constitute the permanent members. 
‘The residents of the neighbourhood, when they have time and feel inclined to do so 
go to these sheds at whatever hour they like, when-the work is in operation there, an 
are supplied with the yarn by the owners ‘of these sheds, if they like, and work on the 
looms as they fall vacant. This yarn they weave into towels and bed-sheets for which 
they are paid at certain rates. ‘When they spoil the cloth, they are fined, and the 
fines are dediicted out of the amounts due to them for the cloth woven by themi. . The 
principal occupation of the residents of Karur is agriculture. But weaving is also a 
well known industry of the place, and many agriculturists are well-versed, in it, and 
take to it as a spare-time occupation. 


The evidence on record clearly shows that these irregular piece-workers go to the 
sheds when they like, leave the sheds when they like, and even when in the sheds can 
work fast or go slow as they like and leave for days together as they like, without tak- 
ing any permission, and go back after several days of absence, without limitation, as 
they like, and that ‘the owner of the sheds was also not bound to give them work as 
soon as they went, or question their absence, or as to why they did not work on parti- 
cular days, or direct them to work on towels rather than on bedsheets, or vice versa, or 
diréct them to make a particular kind of towel or bedsheet he wants. There are a 
hundred such establishments in Karur employing more than 20 persons daily, 
though the twenty persons would differ almost every day, because. of the facts above 
mentioned. All of them use only hand-looms and no power. . 


They were all forced to register these as factories, despite their protests, and to take 
out licences under the Factories Act. Their contention all along was that they were 
not factories, and that the persons working in their premises would not be workers within 
the definition contained in the Factories Act, and that they were not, therefore, bound 
to maintain a-muster-roll in the prescribed Form No. 79, or to conform to the 
requirements of.the. Payments of Wages Act, or of the Madras Maternity Benefit 
Rules. Since they. had taken out licences under the Factories Act, they were all 


prosecuted when they failed to keep the’ prescribed registers: There have been ures 
batches of prosecutions till now. 


The first batch cf cases was stayed by the orders of Balakrishna Aiyar, j, ‘in 
W.P. Nos. 1165 ‘to 1167 of 1956. Eventually, Balkrishna Aiyar, J., allowed ‘the 
writ petitions! and held that the Factories Act would not apply to these cases and made 
the orders in the rule nisi absolute, and held that, in the state of the evidence in the case 
such persons working in the sheds would not be workers within the meaning of: the 
Factories Act, there being no contract of services but only a contract for services, and there 
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being no effective supervision or control by the owners of the sheds, as masters, over 
the persons working in the sheds, as servants, and no right to even,control the method 
of production, of the towels and bed-sheets. When he disposed of the writ petitions, 
the accused in the first batch of prosecutions had their charges quashed. 


The second batch of cases consists of the cases against these petitioners in these 
six cases. They were all convicted and sentenced to various fines, by the Additional 
First Class Magistratete, Kulitalai, and the convictions and fines were confirmed in. 
appeal by the Sessions Judge, Tirucharapalli. The accused in those cases have there- 
fore filed these revision petitions. 


The third batch of cases of the same description, against the owners of sheds 
for similar offences, endéd in acquittal on 21st May, 1958. The Additional 
First Class Magistrate, Karur, who tried the cases, acted on the ruling of Balakrishna 
Aiyar, J., in the above writ petitions (reported in Palaniappa Mudaliar v. A.F.C.M. 
Kulitalai1,) and acquitted the accused, holding that these concerns were not factories 
and the casual piece-workers were not “ workers.” 


We are informed by the learned ccunsel for the petitioners that no appeals have. 
been so far preferred against the acquittal of the accused. We have perused the 
records,.and heard Mr. Narayanaswami Mudaliar, the learned counsel for the peti- 
tioners, and the learned Public Prosecutor contra. We are of opinion that, in the 
light of the evidence in these cases, there is no contract of service between the owners of the 
sheds and the miscellaneous, heterogenous and irregular piece-workers employed 
therein, and there is also no power of supervision or control exercised by the owners 
over the miscellaneous assemblage of persons working in their sheds and that it is 
purely a case of contract for services by independent contractors. Ofcourse the learned 
Public Prosecutor is right in urging that the mere fact that people are paid for their 
piece-work, and not daily wages, will not by itself make the place cease to be a factory 
or the employees cease to be workers. But he frankly admitted that there must be a 
contract of employement, in other words a contract of services and not a contract for services.. 
There must also be a right of supervision and control as to the manner in which the wonk 
was to be done, as laid down by the Supreme Court in D. C. Works Lid v. State of Saurash- 
tra®. He urged that, even though the persons working in these sheds are not bound 
to go and work regularly, or daily, or even for stated hours, cr for a fixed number of 
hours, and are not bound to work at any particular speed, and may work fast or go. 
slow, or leave without taking permission and return when they like, still the owners 
of the sheds supplied the yarn and the looms, and the work was done inside the sheds. 
and there’ was some kind of supervision by the maistry over those, as admitted by 
D.W. 1 in the case covered by Crl.R.C. No. 142 of 1958. There, D. W. 1 said, | 
“© There is a maistry to supervise our work”’. But that supervision is shown by the 
evidence in all these cases to be not supervision over the kind of work, but only a general’ 
supervision evidently to see who comes and works, and who does not, on any particular 
day, and to see that the yarn supplied is utilised in the shed itself for making the 
cloth for the owner, and not stolen and taken away, and tosee that cloth manufactured 
at home is not brought to the premises and passed as cloth manufactured in the pre- 
mises, and to see that the premises are not fouled or the equipment damaged, and 
that the persons working do nct quarrel and create disturbance. It is clear that the 
persons working are not bound to work on the towels or bed sheets, at the behest of” 
the owners, or on any particular kind of towels or bed-sheets, or to finish them within. 
a particular time, or indeed to finish a towel or bed-sheet at any time. This is a 
kind of pindari work done by independent contractors and this cannot be said to come 
within the definition of a factory or a worker under the Factories Act. We agree with 
the order of Balakrishna Aiyar, J., to that effect. 

The learned Public Prosecutor also pointed out that D.W. 1 had in the case in 


Criminal Revision Case No. 142 of 1958, stated that the persons who work in his shed 
would go at 7-30 a.m. and work inside the factory till 6 p.m. and the word factory has 
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been used by him. We aresatisfied that he used the word factory loosely, because every- 
body called it a factory. It will not be of any use when the point to be proved is 
that it is a factory. As regards his worRing there from 7-30 a.m. till 6 p.m. he might 
have referred only to particular days, as he himself has said, in that very same deposi- 
tion,. that there are no fixed hours of work, and it is not the case of the learned Public 
Prosecutor that there are fixed hours of work in any of these concerns or establishments. . 


` The learned Public Prosecutor wanted to. urge that the cases before-us are simi- 
lar to the case in D.C. Works Lid. v. State of Saurashtrat, where the Supreme Court has; 
held that the persons (Agarias) would be workers, though they were not bound to go 
at fixed hours, or to do fixed work, and might even employ other people to do their 
work for them. The Supreme Court ruling will. not apply. There are two distinc- 
tions here. One is that the ruling of the Supreme Court was given not under the Factories 
Act, but under the Industrial Disputes Act, and it is well known that the definition of 
the word “workers” differs from Act to Act.. Secondly, the Supreme Court found 
that there was effective and complete supervision over the workmen, Agarias, there, and 
over the nature of their work or the way in which they did it, whereas, here, as we 
have seen there was no supervision at all regarding the nature of the work or the way, 
the work was done. It is also found that, in that case, the Agarias worked day after 
day, year after year, at the same place, producing salt ; whereas, here, the evidence 
shows that the people working in the sheds did not go day after day to work at the 
production of the cloth, but did so only-if and when they liked and exactly as they 
pleased. So these’ cases ‘are more similar to the case decided by the Supreme Court 
in Chintaman Rao v. State of M.P.*, where, in circumstances similar to this the people 
were held not to be workers under the Factories Act, this Supreme Court case being one 
under the Factories Act: 7 


'. The learned Public Prosecutor then relied on two judgments of Ramaswami, J. 
not cited before or considered by Balakrishna Aiyar, J. The first was Chockalingam. 
v. State?. There, the learned Judge held that casual employees paid on-piece-work 
system would be workers in factories. But, then, he took for granted that they were: 
employed, without discussing the question whether the relationship of master and: 
servant, or a contract of service existed, arid whether there was a right of supervision and 
control over the manner in which the work has to be done, probably because, by that 
time, these two tests, laid down by the two Supreme Court cases had not been laid 
down. The facts in our cases are also different in some respects from the facts in the 
case. before Ramaswami, J. . i oe aa 


The second decision was that in In re Chinnaiah, Manager, Sangu Soap.Works* | 
There too, the facts were somewhat different, and the learned Judge has not dis- 
cussed about the contract of service and the right to supervise and control, obviously because 
the Supreme Court decisions laying down the two tests were not then available. So 
these-two decisions are not of much use to the learned Public Prosecutor, in these 
cases, and the decision of Balakrishna Aiyar, J., alone will apply. ` 


` Lastly, the learned Public Prosecutor relied on the presumption. in section 103 of 
the Factories Act. That presumption will not be of-any avail to him, because the 
persons must be found working in a factory when work is going on there, and the first: 
thing to be proved is that these sheds are factories before the presumption can: be. ` 
applied. These’sheds will not, in our opinion, come within the definition of factories. 
under the Factories Act, or the piece-workers therein workers. The burden of prov- 
ing these things, lay heavily on the prosecution, which failed to discharge it. 


' In the end, therefore, we allow all these six revision petitions and hold that the 
sheds in question are not factories, and-the workers working there are not workers 
within the meaning of the Factories Act, and set aside the convictions and sentences, 
passed on the petitioners and acquit them. The fines, if paid, will be refunded. 
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. Before we close, we want to say that it is very desirable that some rules must be 
made quickly, either by amending the Factories Act suitably, or by independent legis- 
lation for regulating these numerous establigsaments employing more than 20 persons 
‘every day, even though the workers would not be workers within the Factories Act. 
under the present definition. Obviously, the supply of drinking water and sanitary 
amenities, and provision of maternity benefits, and a muster-roll, may have to be 
‘extended co such establishments also in the interests of the public. We are only 
acquitting the petitioners because the law, as it stands, is not wide enough to book 
them. 
` Basheer Ahmed Sayeed, 7.—I am in agreement with the order pronounced by my 
learned brother. I am of the opinion that all these six revision petitions should be 
allowed. The onus lay heavily on the prosecution to prove that the concerns held 
by the petitioners came within the four corners of the definition of a “factory” con- 
tained in the Factories Act, and those who worked there came within the definition of 
the term “workers” in the Act. The evidence on this score on the side of the prosecu- 
tion has been next to nothing. It has to be held that the prosecution has miserably’ 
failed in discharging the burden which heavily lay on them to establish that these 
concerns were “factories”. 
Apart from this even applying the test that has been laid down in D. C. Works Ltd. 
v. State of Saurashtra, or the test set forth in Chintaman Rao v. State*of M.P.* the cases, 
from out of which these revisions have arisen, could not be held to come within the 
purview of the definition of “a factory” nor the persons employed in or working in 
‘these concerns could ever come within the definition of “workers” as contained in the 
Factories Act of 1948. The broad requirements for establishing that the persons 
working in such concerns are workers is that there should be a relationship of master 
_and servant and that there should bescope for the master to exercise control over the 
manner and method of the work of the servant. The evidence does not establish that 
there has been in these concerns any such control or relationship as between master 
and servant. On the other hand, what has been established is a very loose contact 
between the proprietor of the concern and the persons who go in, mostly casually,.in 
these establishments to produce either towels or bedsheets out of yarn given to them. 
The control exercised extends only to see that the yarn supplied is put to proper use. 
"The sum and substance of the relationship between the proprietors and. these weavers 
who are called “workers” seems to be that the proprietors desire to produce a cer- 
tain result in the manufacture of towels and bedsheets and they require some labourers 
to help them to produce this result in order that they might market the produce. 
_At best the relationship between the proprietors and the labourers indicated by the 
-evidence could be only that of a contract for service and not a contract of service 
Unless the prosecution succeeded in establishing that there was a contract of service 
in the type of work that the labourers did within these establishments, which amount- 
-ed to a contract of service, neither the definition of “factory”? nor the definition of 
“workers” ‘would attract itself-to these establishments and the labourers working 
therein. : i i ‘ ‘ i 
In my view the ruling which has been very elaborately and succinctly discussed 
and laid down by Balakrishna Aiyar, J., and also the principles in. the judgment in 
Writ Appeal No. 22 of 2955, dated ist July, 1956, which is not yet reported, as also 
the decisions in D. C. Works Lid. v. State of Saurashtra1, and Chintaman Rao v. State of 
M. P.®, will:apply to the facts of the present case. . That being the case, these revi- 
.sion petitions cannot but be allowed, and the prosecution quashed ahd the fine, if . 
paid, refunded. I entirely agree with the observations of my learned brother, that 
there is-every need and desirability for the State to undertake legislation in order to 
provide for securing necessary amenities and proper health conditions for the 
Jabourers in concerns and establishments of these and other kinds in the country, 
af the proprietors have not already taken steps in that direction. 


R.M. —— Petitions allowed ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Special Orfginal Jurisdiction] 
PRESENT :—Mr. JusTicE RAJAGOPALAN. 


Janab S. Ahmed Hussain & Sons, Three Lotus Beedi Factory, 
Fort, Salem and another ..  Petitioners* 


v. 
The Secretary, United Beedi Workers’ Union, Salem and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 2 (s)—‘ Workmen employed’—Who are—Firm of Beed 
Manufacturers giving raw materials to an intermediary who employs workmen to roll them—Workmen if em- 
ployed by the firm. 


Where a firm of beedi manufacturers enter into a contract with an intermediary under which 
they supplied him the necessary tobacco and beedi leaves for purposes of being rolled and delivered 
and the necessary labour for the same should be employed by the intermediary in a place to be chosen 
by him and the necessary license for the same should be obtained by him, the payment for the beedis 
rolled and delivered being made at a stipulated price less the cost of materials supplied, the relation- 
ship between the firm and the intermediary is not that of master and servant but is one of an inde- 
pendent contractor. Hence such intermediaries will not come within the definition of ‘workmen’? 
in section 2 (s) of the Industrial Disputes Act as it could not be said that the intermediary was employed 
by the firm. "As a cofisequence there could be no privity of contract express or implied as between 
the firm and the workmen employed by the intermediary to roll the beedis as such workmen are 
not employed by the firm. The disputes between the workmen and the firm cannot be an industrial 
dispute within the scope of the Industrial Disputes Act. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein,and in the affidavits filed therewith the High Court will 
be pleased to issue writs of certiorari calling for the records relating to the Orders in 
I.D. Nos. 36 and 37 of 1957,dated 27th January, 1958 on the file of the Industrial 
Tribunal, Madras, and quashing the said Orders. 


M. K. Nambiar, K. K. Venugopal and G. Govindaraja Aiyangar, for Petitioner in: 
WeP. No. 234 of 1958. : 


K.V. Venkatasubramania Aiyar and N.C. Srinivasan, for Petitioner in W.P. No. 244 
of 1958. : 


The Advocate-General (V. K. Thiruvenkatachari), the Additional Government 
Pleader (K. Veeraswami), S. Mohan Kumaramangalam and K.V. Sankaran, for Respon- 
dents in both. 


The Court mide the following 


Orner.—The petitioners in each of these two cases are the proprietors of an 
industrial concern in Salem district engaged in the manufacture and sale of beedis. 
‘The manual labour of rolling beedis was done by persons to whom it should be conve- . 
nient to refer as the beedi rollers. Between the proprietors and the beedi rollers inter- 
vened a set of persons known to the industry as “‘contractors”, but whom I shall 
refer to for the purposes of this judgment as intermediaries, a less controversial ' 
nomenclature. 


Thousand beedis rolled constituted the unit of work on the basis of which a 
beedi roller was paid for his work. Who paid that amount and who was legally ` 
bound to pay ate questions to which I shall advert later. Till October, 1956 the | 
beedi roller was paid Rs. 1-6-0 for every unit of large beedis and Rs. 1-8-0 for every 
unit of beedis of small size rolled by him. The rates were increased to Rs. I-14-0 
and Rs. 2-0-0 respectively in October, 1956. In July-August, 1957, the Government 
increased the excise duty on tobacco by 2 annas per pound. That was in due course 
reflected not in the price ultimately charged to the consumer, but in the remunera- ` 
tion paid to the beedi rollers which was cut down by 2 annas per unit. The claims 
of the beedi rollers sponsored by their Union, that that cut should not have been - 
imposed, were referred as industrial disputes for adjudication by the Industrial 
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Tribunal, Madras, under section 10 (1) (c) of the Industrial Disputes Act. The 
proprietors, the intermediaries and the Union representing the beedi rollers were 
impleaded as’ parties to these disputes. 


The main basis for the contention of the proprietors and that of the intermedi- 
aries, that what had been referred for adjudication were not industrial disputes as 
defined by the Act was the plea, that the beedi ‘rollers were not ‘workmen’ within 
the meaning of section 2(s) of the Act.’ That raised a jurisdictional issue, on the 
correct determination of which depended the further jurisdiction of the Tribunal, 
to adjudicate upon -the disputes referred to it as industrial disputes. The conten- 
tion of the proprietors and the intermediaries was that there was no jural relation- 
ship of master and servant (1) between the proprietor and the beedi rollers, (2) bet=. 
ween the proprietor and the intermediaries, or (3) between each of the intermedi-. 
aries and the beedi rollers who worked for him. “Thus the contention was that the 
beedi rollers were not “ employed ” under any one within the meaning of section: 
2 (s) of the ‘Act. 


The Industrial Tribunal disposed of both the disputes referred to it t by a com- 
mon award. The Tribunal held that the intermediaries were themselves employees’ 
of the proprietors and that the beedi rollers ‘were also the employees of the proprie- 
tors, and that the beedi rollers were therefore workmen within tĦe scope of section 
2(s) of the Act “ employed ” by the proprietors. By its award the Tribunal res- 
tored the remuneration of the beedi rollers to'the levels of Rs, 1-14-0 and.Rs. 2- 0-0 | 
that had prevailed before the cut imposed in July-August, 1957. 


Each of the proprietors applied under Article 226 of the Constitution for the 
issue of a writ of certiorari to set aside the award of the Industrial Tribunal. The 
petitioners in W.P. No. 234 of 1958 were the proprietors of the concern known as 
the Three Lotus Beedi Factory, and the petitioners in W.P. No. 244 of 1958 were - 
the proprietors of the concern known as D.C. Dewan Mohideen Saheb and Sons 
(D.C.D. for short). : It was the validity of the same award that was challenged i in 
each of these petitions. The contentions were similar, and it should be convenient 
to dispose of both the Writ Petitions: by a single order. 


The apparent organisation of the business which was more or less on EEE 
lines in the case of both the petitioners was as ‘follows. The work done 
by the beedi rollers was not done in any of the premises that belonged to or was at 
the disposal of the proprietor. That work was carried out only in the premises ~ 
that belonged to one or the other of the persons, to whom I shall continue to refer 
as intermediaries, with whom the proprietor entered into written contracts. The 
proprietor obviously wanted to keep out of the operation of the provisions of the. 
Factories Act. Premises where more than ten or more manual labourers were | 
employed would be a “ ‘factory ” within the scope of the Factories Act. The pro- ` 
prietor entered into separate contracts with each of the intermediariés. All the 
contracts do not appear to have been made part of the record before the Industrial ` 
Tribunal, but apparently the contracts-were referred to and-the terms of the con- 
‘tract which appeared ex facie the contract were not in dispute. During the arguments ` 
before.me a printed skeleton contract form was shown to me. Though the terms 
in, the contracts the Three Lotus entered into were not identical with those the, D.C.D : 
entered into, the main terms were substantially similar. The contract uae 
among other things : 


„= (1). that the proprietor should supply the tobacco and the beedi ieee 

* (2) that’ the intermediary should engage premises.of his own and obiain’- 
ie requisite licences to carry on the work of having the beedis rolled there ; 

(3) that at no time should more than nine beedi rollers work in the premises 
of that intermediary. ; . 


. (4) that the intermediary ouid meet all the incidental charges of rolling 
the beedis “including the cost of thread and the, remuneration paid to „the beedi 
rollers ; 5 ‘and ide , i 
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(5) that for every unit of 1,000 beedis rolled-and delivered by the interme- 
diary to the proprietor, the latter should pay the stipulated amount, after deducting 
the cost of the tobacco and the beedi%eaves supplied by the proprietor. : 


The contracts further provided that the intermediary should not enter into 
similar engagements for any other industrial concern. Under the contract the 
price to be paid for every unit of 1,000 beedis rolled and delivered to the proprietor 
as well as the cost of the raw materials, the tobacco and the beedi leaves, were left 
to be fixed at the discretion of the proprietor. A further stipulation in the contracts 
was that for breach of the conditions of the contract it was open to the proprietor 
to terminate the contract. There was also an express provision that the pro- 
saan had no connection with and that they assumed no responsibility for the 
eedi workers, who had to look only to the intermediary for what was payable to 
them for. rolling the beedis. ; E S 


Some features not specifically covered by the written terms of the contract, 
about the existence of which there was no real dispute, have also to be set out. The 
Tribunal accepted the oral evidence given by Mustafa, who was examined as W.W. 2 


“ We will ask for tobacco and leaves from the proprietor ; and if he likes he will give or ask us 
to come tomorrow. He will himself fix a price for the tobacco and leaves and supply them to us, 
I will take them to th® branch and give them to the workers. Every morning I will take the manu- 
factured beedis and give them to the proprietor who will take them at a fixed price such as Rs. 4-14-0. 
and then Rs, 5-2-0 and now Rs. 5 per thousand. The proprietor will then calculate on that basis, 
the amount due to me and deduct therefrom the cost of tobacco and leaves and. pay me the balance. 
I will take that to the branch and disburse the wages to the workers and what remains would be mine.’” 


In answer to a question by the Tribunal, Mustafa stated further : 


t Whatever so remains will be my remuneration. If nothing remains I will represent to the 
proprietor and he will give me Rs. 5 or Rs, 10.” 


When he was cross-examined Mustafa stated : 


“* Tf there is a large stock our proprietor will not supply tobacco and leaves on some days. On 
those days workers of my branch will not come for work.” . 
Mustafa, it should be remembered, had himself been at one time a “ contractor 
or interemediary, but he gave evidence on behalf of the Union in -the proceedings. 
before the Tribunal. Mustafa’s evidence thus established’ (1) that it was left to' 
the discretion of the proprietor to supply or not to supply further material for the’ 
manufacture of beedis, and that the other contracting party, the intermediary, 
could not compel the proprietor to ensure either that the intermediary or those that 
worked for him were provided with work, and“(2) it was out of what was payable 
to the intermediary for the unit of 1,000 beedis rolled and delivered to the proprietor 
that the intermediary had to meet all the charges, and only if anything was left could’ 
he keep that for himself. If nothing was left, anythirig he could get out of the pro~ 
prietor was really a payment ex-gratia and not a payment which under the terms 
of any contract, express or implied, the proprietor was bound to pay.. 

There were no written contracts between the intermediary and the beedi 
rollers, ` >y ' i aie ee “ae 
. If what I have set out above as the apparent basis was also the real. basis: on‘ 
which the busjness was organised, I should have little difficulty in holding. that’ the; 
persons whom I have referred to as intermediaries were not “ employed ” under 
the proprietors within the meaning of section’ 2(s): of the Act, and that the relation- 
ship between the proprietor: and the intermediary was not that of master ‘and ser- 
vant. Whether or not those intermediaries could be called: “ independent contrac-' 
tors ”, as- that expression has been understood in contradistinction to servants, it: 
will have to be held that the jural relationship of master and servant‘could not be 
spelled out under the terms of the contract to which I have adverted:- The .Tri- 
bunal, however, found that, despite the apparent tenor of the contracts, each of the’ 
intermediaries was an employee of the proprietor, placed in. charge of a branch’ 
of the industrial concern of that proprietor, to supervise the ‘work of the beedi,rol-- 
lers who were “ employed ” there by. the proprietor, and that:what was paid .to;. 


I 
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the intermediary really represented his wages. Whether there was evidence on 
record to sustain that conclusion is what I have to examine. 


The proprietors of the Three Lotus concern entered into contracts with fifty 
such intermediaries, and the proprietors of the D.C.D. had contracts with thirty 
intermediaries. That meant that the services of 450 beedi rollers were utilised for 
the manufacture of beedis marketed by the Three Lotus and 270 for rolling the beedis 
marketed by the D.C.D. The Tribunal found that the same set of beedi rollers 
worked for each of the intermediaries, and that the factual existence of that feature 
was not disputed by the proprietors duing the arguments before the Tribunal. The 
further finding of the Tribunal was, that in the premises of each of the intermediaries, 
popularly referred to as factory or branch, the beedi rollers worked under the direct 
‘control and supervision of the intermediary. The Tribunal recorded : 


“Having regard therefore to the fact that the workers undertake the manufacture of the beedis 
in the factories under the direct control and supervision of the contractors, it seems to me that they 
are regular employees of those factories and not independent contractors’. 

The Tribunal was of the view, that the terms of the contract, which enabled 
the proprietor to fix the price of the raw material and the price of the rolled beedis, 
really furnished only a basis for the calculation of the wages earned by the inter- 
mediary. The Tribunal recorded: . ° ; 
` & «a . . . the price of the raw materials and the finished product are rigidly fixed so 
‘as to furnish the basis for the calculation of the wages of the contractors. It is admitted that the 
profit which a contractor gets is only two annas per thousand and that is practically fixed and 
-does not vary.” 7 7 i i 


It should be remembered that the cost of the raw materials, tobacco and the beedi 
leaves, was not the only item that the intermediary had to find out of what was 
ultimately paid to him for the unit of 1,000 beedis. The intermediary had to pay 
the rent and the licence fees for the premises in which the beedis were rolled; and 
that constituted one of the major items of his expenses. The Tribunal considered 
this aspect also. The Tribunal however did not find that these expenses were really 
met by the proprietor. What the Tribunal recorded was: 


ye 6 . these expenses might be borne by the contractors as items in the calcu- 
‘lation of the remuneration which asI said remains constant and does not fluctuate whatever might 
be the market price for the manufactured beedis.”’ 


It is a little difficult to reconcile this finding with the evidence of Mustafa, who in 
-effect admitted that the intermediary had to meet all the charges, and that some times 
there would be no margin left to the intermediary after meeting all these charges. 
“The evidence of Mustafa, it should be remembered, was accepted by the Tribunal. 
“Thus the evidence on record was that the legal liability to meet all the charges for 
rolling the beedis in the premises of the intermediary was that of the intermediary, 
and his only legal right under the contract was to get from the proprietor payment 
at the stipulated rate less the cost of the raw materials for every unit of 1,000 beedis. 
“There was no real basis in the evidence on record for the conclusion, that one of 
the implied terms of the contract between the proprietor and the intermediary was 
that the latter should be paid remuneration of two annas for every unit of 1,000 
‘beedis, or that the remuneration paid on that basis constituted wages payable to 
‘the intermediary by the proprietor under any contract, express or implied. 


After discussing the evidence, the Tribunal summed up the position thus : 


“In these circumstances, the proper conclusion to be reached must be this : The so-called con- 
“tractors are men of straw earning not more than 14 or 2 annas per thousand beedis. Some of them 
.are or were beedi rollers themselves. They are a mere pantomine (phantom) of the proprietors, 
being themselves their poorly waged employees. The system of manufacture of beedis through the 
so-called contractors is a mere camouflage devised by the proprietors for their own sinister purposes. 
It enables the proprietor, firstly, to split up his workers into small groups with a view to escape 
the statutory requirements as to factory and other conditions and amenities to workers, That is to 
say, the workers can be made to work under any conditions of labour without giving them a legal ground 
„Jor any ‘protest, (I have italicised the passage). Secondly, by this device of intermediaries, the 
proprietor escapes the demands of labour, such as increase of wages, dearness allowance, bonus, etc., 
.and the contractors, as poor as the workers,-would remain completely unaffected by the demands. It is 
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obvious that the proprietors, for the said reasons, have put up these employees as independent con- 
tractors, as if engaged under solemn contract for the manufacture of beedis. This device on the part of 
the proprietors is, to say the least, most unfair to the workmen and the sooner the proprietors aban- 
don it and deal with the workers themselves afd in the proper way, the better would this industry 
prosper. It is otherwise difficult to understand why these indigent contractors should have been 
thought of for the manufacture of beedis ; they serve no particular purpose and disharge no 
special function. The raw materials are supplied by the proprietor, to be manufactured into 
finished product by the workers. These contractors have no other function except to distribute the 
raw materials and gather the manufactured products. It seems to me clear that those so-called 
contractors are not independent contractors, but are mere employees of the proprietors functioning 
as branch managers of the various factories, their remuneration being determined on the prices fixed 
for the raw materials and the finished product. It follows that the beedi workers are employees 
within the meaning of the Act, and they are employees of the proprietors and not of the so-called 
contractors, and the contractors themselves are mere employees or branch-managers of the 
proprietors.” 


The Tribunal nowhere found either in express terms or even impliedly that the 
contracts between the proprietor and the intermediary were sham, in the sense that 
they were not acted upon and were never intended to be acted upon. The evidence 
on record was all one way, and it sHowed that the contracts were given effect to. 
That such contracts enabled the proprietor to defeat the provisions of statutes, for 
example, the Factories Act, did not make the contracts themselves any the less real 
and binding as between the contracting parties. Whatever the commercial mora- 
lity of the transaction might be, the proprietor could claim legal right to organise his 
business within the limits of law, and if within those limits he avoided the necessity to 
employ the intermediary or the beedi roller as his servant, the proprietor was en- 
titled to do so. It should be remembered that the Tribunal itself recorded that the 
effect of the arrangement made by the proprietor was the beedi rollers could be “made 
to work undér any conditions of labour without giving them a legal ground for any 
protest”. I also find it difficult to reconcile the observation of the Tribunal that “‘the 
intermediaries serve no particular purpose and discharge no special functions ” with 
the final conclusion, that these intermediaries were employed as branch managers 
of the factories of the proprietor, and that they were the employees of the proprietor. 


.* The Tribunal stated : 


‘This device on the part of the proprietors is, to say the least, most unfair to the workmen and the 
sooner, the proprietors abandon it and deal with the workers themselves and in the proper way, the 
better would this industry prosper.” 


Possibly that observation was justified. That, however, should not solve 
the real question for determination, was the legal relation between the petitioner 
and the intermediary that of master and servant. That question had to be deter- 
mined solely with reference to the statutory definition of ‘‘ workman ” in section 
2(s) of the Industrial Disputes Act. It is for the Legislature to prevent such devices. 
by appropriate statutory provisions. Tribunals and Courts cannot ignore the 
legally enforceable contracts between the proprietor and the intermediary. 


Though in discussing the position of the beedi rollers the Tribunal was fully 
alive to the need to apply the well recognised tests to decide whether the relation- 
ship of master and servant existed, the Tribunal does not appear to have really 
considered whether under the contracts between the intermediary and the pro- 
prietor, the time of the intermediary was really at the disposal of the other contracting 
party, the proprietor, to constitute him a master. Mustafa’s evidence, to 
which I have’ already adverted, should suffice to negative the existence of such a 
` control either. under the contracts or even as a reality. Further, the proprietor: 
was under no obligation to provide work, and unless work was provided and done, 
the intermediary had no legal right to get any. payment. | 


It is true that the Tribunal relied upon Exhibits W-1, W-2, W-6, W-6(a) and 
W-8 to hold that what was paid to the beedi rollers was really regulated and 
controlled by the proprietor, The Tribunal recorded : s 


a . the proprietors were the real masters and employers, and not the contractors. 


who only act on the instructions of the proprietors ”?. > i i S 
But the economic control. exercised. by the proprietor, both in relation to the 
amount that the beedi roller got and the amount the intermediary could get or hope: 


+ 
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to get, may not be enough to satisfy the real test : had the proprietor lawful autho- 
rity to command the service of the intermediary. I had occasion to discuss this 
aspect and to refer to Zulis v. Wirth Brothers ẹPty Lid!, in my judgment in T. M. 
Abdul Rahim & Co. v. The Secretary, North Arcot Beedi Workers Union®, which I have 
just delivered. In my opinion that test was not satisfied. 


Once the position is reached, that the contracts between the intermediaries 
and the proprietors were real, that they were legally enforceable, and that they were 
in fact given effect to, I find it difficult to escape from the conclusion, that the jural 
relationship between the intermediary and the proprietor was not that of master 
and servant, and that the intermediary himself was not a workman employed by 
the proprietor in the industry within the meaning of section 2(s) of the Act. That 
the contracts were designed to and did result in the avoidance of the obligations im- 
posed on proprietors of industrial concerns by beneficial labour legislation could not 
alter the legal relationship between the contracting parties, to whom I have re- 
ferred as the proprietor and the intermediary. 


_ The position of the intermediary in the industry as organised by the petitioners 
‘was quite different from that of the agaria, whose position was considered by the 

Supreme Court in Dharangdara Chemical Works v. State of Saurashtra?. The terms, 
of the contract between the proprietor and the intermediary did not bind the in- 

termediary to render any personal services of his to the propriefor, either manual 

or even supervisory. The position of the intermediary in these cases was really 

analogous to that of the Satiedar considered by the Supreme Court in Chintaman Rao 

v. State of Madhya Pradesh*, and to that of a contractor, whose legal position was 

analysed by Rajagopala Ayyangar, J., in Abdul Khader Saheb v. State of Madras. 


The learned Advocate-General urged that in the circumstances established in 
this case the intermediary could notreally be classed as an “independent contractor”. 
‘There was really nothing entrepreneurial in his activities. The learned Advocate- 
General pointed out that even under the contracts the intermediary could only 
look to the proprietor with whom he had entered into the contract for work and for 
remuneration for that work. ‘That may not be a conclusive test. If, for example, 
a person took up the sole selling agency of a manufacturer and undertook by his 
contract not to market the products of any other manufacturing concern, that by 
itself would not make the relationship between the contracting parties that of master 
and servant. That financially an intermediary was possibly worse off than the 
beedi roller again may not help to decide the question, where that the question at 
issue, was the intermediary an independent contractor in contradistinction to 
a servant. Whether the intermediary could really be classed as an independent 
contractor may not be the real question. The real question is was the intermediary 
t employed ” within the meaning of section 2(s) of the Act. To satisfy the statu- 
tory requirements of section 2(s) of the Act there must be proof that the interme- 
diary was employed by the proprietor. That test has not been satisfied. 


In the view I have taken of the legal position of the intermediary vis-a-vis the 
proprietor, it may not be necessary to discuss at any length the question, whether 
there was the relationship of master and servant between the beedi roller and the 
intermediary. Nor is it necessary to point out anything more at this stage than 
that there was no privity of contract, express or implied, between the petitioners 
and the beedi rollers. I have already referred to one of the express terms in the 
‘contracts between the proprietors and the intermediaries, that the proprietors 
had no connection with and that they assumed no responsibility for the beedi rol- 
lers. Ifthe Tribunal was in error in holding that the intermediary was an employee 
-of the proprietor, entrusted with the task of supervising the work of the beedi 
rollers, there is no basis at all for holding that the beedi roller was an employee of 
the proprietor, and that jural relationship between the beedi roller and the pro- 
prietor was that of master and servant. 


"1, 93 G.L.R. 561 at 571. 4. (1958) S.G.J. 7539:° (1958) M:L.J. (Cri.) 
a. W.P. No. 998 of 1957. Since reported in 569. 

(1958) 2 M.L.J. 573 : (1958) M.L.J. (Crl.) 890. 5. (1956) 1 M.L.J. 574. 
3. (1957) S.C.J. 208. : 
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` In my opinion neither the beedi roller nor the intermediary was an employee 
of the petitioners, the proprietors of the beedi manufacturing concerns. The dis-. 
putes between the petitioners and beedi rollers were therefore not industrial 
disputes within the scope of seme | of the Act. The Tribunal had therefore 
no jurisdiction to direct the petitioners, as proprietors of the manufacturing con- 
cerns, to pay the beedi rollers at the rates specified in the award. That vitiates the 
award, i 
These petitions are allowed. The rule nisi granted in each case will be made 
absolute. The award will stand set aside. 


There will be no order as to costs. 

R.M. ` , : — l l Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SOMASUNDARAM AND Mr. Justice RaMASWAMI. 


P. Rajangam, Sub-Inspector of Police and others .. Petitioners* - 
fe . v ' 

State of Madras by Commissioner of Police, Madras and ' 

e others ° i f .. Respondents. 


Griminal Procedure Code (V of 1898), section 176 and Police Standing Order No. 1 57—Enquiry under— 
Uf opposed to the provisions of the Code—Constitution of India, Articles 14, 20 (3) and 21—If violated by an enquiry 
vunder-—Proceedings under—If could be quashed under Article 226 of the Constitution. : 


The Criminal Procedure Code contemplates three modes of initiation of proceedings before 

‘a Court, viz., on a complaint by the aggrieved party, on information given to the Police of the com- 

mission of a cognizable offence and on an enquiry by a Magistrate in certain special cases as con- 

templated under section 176 of the Code, as applicable to the mofussil and the City of Madras. 

“Order No. 157 of the Police Standing Orders, which are in the nature of executive instructions imple- 
‘ments the procedure contemplated for an enquiry under section 176 of the Code. 


Hence an’ enquiry ordered under section 176 of the Code, read with Police Standing Order No. 
157 does-not offend the other sections of the Code nor is it opposed to Articles 14, 20 (3) or 21 of the 
Constitution. The enquiry contemplated by these provisions is only a fact finding one and the pro- 
cedure adopted, though for particular kinds of cases, is not hit by Article 14 of the Constitution as 
there is no discrimination between persons similarly circumstanced. Nor does such a fact finding 
enquiry offend the constitutional guarantee against testimonial compulsion under Article 20 (3). 
Article 21 of the Constitution could have no application to an enquiry contemplated under section 
176 of the Code as'implemented by Police Standing Order No. 157. 
š The proceedings held in pursuance of the aforesaid provisions as a fact finding inquiry are not 
‘judicial or quasi-judicial proceedings amenable to the Special Jurisdiction of the High: Court under 
Article 226 of the Constitution.  ~ g , ' 
Per Somasundaram, 7.—Criminal Procedure Code, sections 174 to 176 in their application’ to the 
City of Madras is governed by section 4. of Act V of 1889, It is this amended procedure (adopted 
in the instant case) that is applicable. The repeal of Act V of 1889 does not affect the amendment. 
Therefore the provisions of Criminal Proceduré Code has been complied with. Assuming the 
contrary, in proceedings under section 176 of the Code there is neither a prosecution nor a defence. 
The report made in ‘pursuance of such an enquiry does not decide anything and there is no 
„order passéd binding on any party. Hence,such proceedings cannot attract the jurisdiction of the 
High Court to issue a writ. 
; “ee Curiam.—The proceedings of an enquiry under these provisions should not be given undue 
publicity: f i 
Petition ynder Article 226 of the Constitution of India praying that in thé cir- 
cumstances stated in the affidavits filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records and to quash the proceedings under 
Police Standing Order No. 157 in R.O.C. No. 1039 of 1958-D of the Fifth Presi- 
dency Magistrate, Egmore, Madras ending with the filing of a complaint by the 
‘Commissioner of Police, Madras against the petitioner under date 16th, May, 1958 
before the Chief Presidency Magistrate, Egmore, Madras, since transferred to 
Seventh Presidency Magistrate, Egmore, Madras where it is now pending as 
G.G. No. Gogo of 1958. 





* W P. Nos. 434 and 495 of 1958. Gth August, 1958. 
(15th Sravana. 1880-—Saka) . 


72 THE MADRAS LAW JOURNAL REPORTS. [1959 


M. K. Nambiyar, G. Gopalaswami and V. Gopinathan, for Petitioners in both. 

The Advocate-General (V. K. Thiruvenkatachari), the Additional Government 
Pleader (K. Veeraaswami) and the Public Prosecutor (P. S. Kailasam) on behalf of 
the first Respondent. 

The Court delivered the following Judgments: 


Ramaswami, 7.—There are two connected Writ Petitions arising in connection 
with the death of one Arumugham in Police custody and filed by two Sub-Inspectors 
Natarajan and Rajangam and four Constables P.C. Nos. 113, 1331, 2118 and 2119 
and from the alléged torture in Police custody of one Jayaraman, filed by Sub- 
Inspector Rajangam and the aforesaid four Police constables. 


The facts leading to the institution of these Writ Petitions are as follows: Sub- 
Inspector Natarajan at the material time was the Law and Order Sub-Inspector 
attached to J-3 Police Station. Sub-Inspéctor Rajangam was the Detective Sub- 
Inspector of Police, attached to the same Station. The four Police Constables were 
attached to the Crime Section of J-3 Station. ` . 


The deceased -Arumugham aged about 23 was living at No. 51, Chinnaraju 
Pillai Thottam, Kodambakkam, within the limits of the J-3 Police Station, with his 
mother Chellammal, his mother’s paramour Vedachalam, that’ Vedachalam’s wife 
Kamala and her four children. He was also keeping a concubine py name Rukmani, 
a flower vendor, aged about 18. This Arumugham was for some time living with 
that Rukmani in ʻa house separately. The Police Constables Nos. 1331, 2118 and 


‘2119 are said to have been making attempts to have illicit intimacy with that Ruk- 
mani. 


‘In these circumstances on 8th February, 1958 a complaint by one Manjani was 
registered by the Crime Section as Crime No. 122 of 1958 under sections 457 and 380, 
Indian Penal Code in J-3 Kodambakkam Station. ‘The deceased Arumugham was 
suspected in that case. He seems to have been out of view and could not be appre- 
hended immediately. Therefore, on 17th February, 1958, Chellammal, the mother of 
Arumugham, Kamala and her four children were taken to the J-3 Police Station and 
kept there with a view to put pressure on Arumugham to surrender himself. This is a 
time-honoured practice euphemistically described as keeping undersurveillance in the 
-south and as having their presence in the north. This is a practice severely sought to 
be put down by higher Police Officers but ‘still persisting albeit illegally. But this step 
succeeded in this case in that that day at about 8-30 p.m. Vedachalam accompanied 
by four other residents of the locality surrendered Arumugham to the Sub-Inspector 
Rajangam. Chellammal was sent away under the instruction of Rajangam. Veda- 
oe returned home at about 10 p.m. and after that he did not see this Arumugham 
alive. 

On 2oth February, 1958 at about 11-45 p.m. Rajangam telephoned the Assistant 
Commissioner of Police, Crime (South) that Arumugham had died of fits while 
being examined in J-3 Police Station. Thereupon the Assistant Commissioner went 
to the Kodambakkam Police Station and after an informal enquiry sought to contact 
the Chief Presidency Magistrate and finally located the Sixth Presidency Magistrate, 
Saidapet, whose turn it was to hold an inquest—the Presidency Magistrates seem to 
arrange themselves in rotation.for doing this unpleasant task by turns—to hold an 
inquest over the dead body of Arumugham in the interest of justice. The Sixth 
Presidency Magistrate came to the Police Station and held ‘the .inquest. The 
Panchayatdars returned an open verdict that “the deceased appears to have died 
on account of epileptic fits, while being interrogated by the Police. The deceased 
has fallen down on account of fits and died.” The report of this investigation held 
under section 174, Criminal Procedure Code, has been typed as Document No. 1 
in the file of typed papers supplied to us by the petitioners. The dead body of 
Arumugham was sent through P.C. No. 947 Murugiah to the Professor of Forensic 
Medicine, General Hospital, for post-mortem examination. This was on 21st 
February, 1958. 


Qn 22nd February, 1958 Vedachalam and Chellammal presented a petition 
before the Commissioner of Police (typed as Document No. 2 in the file of typed 
papers supplied to us) alleging that the death of Arumugham was caused while he was 
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in the custody of the Police at the Kodambakkam Police Station and that it was not a 
natural death and that they were keeping the dead body handed over to them by the 
Medical Authorities and praying for necessary enquiry into the cause ofdeath. The 
Commissioner of Police then, as directed by Police Standing Order 1 57; the machi- 
nery prescribed for the police officérs and embodying the executive directions for- 
warded the petition to the Chief Presidency Magistrate for necessary action. ` 


The Chief Presidency Magistrate ordered the removal of the dead body of 
Arumugham again to the General Hospital for a second post-mortem examination 
by Dr. Asirvadham. Dr. Asirvadham conducted a second post-mortem examination. 
He held that : 

“bruising of tissues was seen over the right buttock, i.e., fatty layer as well as muscles and the 
deaceased died of pulmonary fat embolism the fat having come from the injured fatty layer of the 
buttock, the fat globules entering the circulatory system and blocking the blood vessels of the lungs, 
producing acute respiratory failure resulting in sudden asphyxial death.” 

The Chief Presidency Magistrate acting under the provisions of section 176,. 
Criminal Procedure Code, as applicable to the City of Madras directed the Fifth 
Presidency Magistrate to hold an enquiry into the cause of death of Arumugham 
at Kodambakkam Police Station. , I have already mentioned that the procedure 
for the enquiry by executive directions is prescribed in Police Standing Order 157, 
as it stands now amended. The Fifth Presidency Magistrate held the enquiry and 
submitted his report to the Chief Presidency Magistrate that there was a prima facie 
case made out against the aforesaid two Sub-Inspectors and four Police Constables. 


I may point out here parenthetically that one of the grounds of complaint in 
the Writ Petition is that the enquiry was unfortunately attended by the utmost 
publicity and this caused serious prejudice to them. Itis no doubt true that the 
free-for-all enquiry came to wear an air of the atricality and naturally invited’ 
the muscling in all sensation-mongering elements and made the enquiry bear no 
resemblance whatsoever to the enquiry contemplated under section 176: 
with the limited objectives set out in In the matter of Troyloknath Biswas and 
another. It is no doubt equally true that to some extent when a local sensational 
måtter. of this nature is being enquiréd into, a certain amount of publicity is 
unavoidable. But possibly if the learned Magistrate had requested he pressmen 
to give a condensed version, as is now being done in the Harbour-firing 
enquiry, this kind of hardship complained by the petitioners could have been 
avoided. Our Madras Press is most co-operative and understanding in these matters. 
A. departmental committee in England on proceedings before examining justices 
has recently urged ban on full-scale reporting in the press resulting in complications 
at the time of the trial. This is nota matter, however, which affects in any way the 
points at issue b fore us in these certiorari writ petitions and there are other places 
and other proceedings for mitigating the evil consequences of such undue publicity 
in the later stages. ` 

To come back to the report made by the Fifth Presidency Magistrate, the Chief 
Presidency Magistrate on receipt of the same and after applying his mind to the 
facts disclosed, followed the proceduie prescribed under Police Standing Order 157 
and directed the Commissioner of Police to lay a complaint before him and this has 
been done. The learned Chief Presidency Magistrate, inasmuch as he is the prose- 
cutor, very properly directed the case to be transferred to the Seventh Presidency 
Magistrate for, disposal according to law. It is at this stage that this certiorari writ 
petition has been filed asking for the quashing of the entire proceedings of the Fifth 
Presidency Magistrate culminating in the complaint preferred by. the Commissioner 
and transferred to the Seventh Presidency Magistrate as totally illegal, void and 
‘without jurisdiction. The petitioners also applied for stay of the trial which is 
pending before the Seventh Presidency Magistrate who has taken cognizance and 
further steps for the appearance of the accused and is proceeding with the trial. 
This stay has been granted pending disposal of this Writ Petition. ; r 

I have already mentioned that there is a connected writ petition filed by one 
of the Sub-Inspectors and four Constables concerned in the prior Writ Petition, 
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in connection with the alleged torturing of one Jayaraman. How a complaint 
relating thereto is now pending before the Second Presidency Magistrate was in 
thiswise. A 

On 14th April, 1958, Jayaraman was examined as a witness in the enquiry con- 
‘ducted under section 176, Criminal Procedure Code, read with Police Standing 
Order 157 by the learned Fifth Presidency Magistrate into the death of Arumugham 
in Police custody at Kodambakkam Police Station. In that enquiry apart from giving 
evidenceabout the Police torturing Arumugham which resulted in his death, the said 
Jayaraman deposed that he himself was beaten with hands and lathis indiscri- 
minately at Kodambakkam Police Station and that he sustained severe injuries. 
The Fifth Presidency Magistrate brought this to the notice of the Chief Presidency 
“Magistrate who ordered the Fourth Presidency Magistrate to hold an enquiry under 
section 176, Criminal Procedure Code, read with Police Standing Order 157 and 
submit a report with a view to eventually action being taken by him, if necessary. 
‘The Fourth Presidency Magistrate held the enquiry and he submitted a report 
holding that Sub-Inspector Rajangam and the four Police Constables appear to 
have committed offences punishable under sections 330, 331 read with section 34, 
Indian Penal Code. On these findings the learned Chief Presidency Magistrate in 
accordance with the procedure laid down in Police Standing Order 157 directed 
the Commissioner to file a complaint and the Commissioner has done so on the 
foot of the following facts. 


‘On 11th February, 1958, at about 5-30 hours near Kodambakkam Railway 
Station, Jayaraman was arrested by the Kodambakkam Police under sections 54 
‘and 550, Criminal Procedure Code, and taken to the Kodambakkam Police Station. 
At the Police Station, P. C. Jagannathan and two other Police Constables made 
him lie down, tied his hands and legs with a rope and beat him on his legs with 
lathis. Rajangam who was then the Detective Sub-Inspector attached to Kodam- 
bakkam Police Station came at 7 a.m. and he also beat Jayaraman on all parts 
of his body indiscriminately with a lathi. Two other Police Constables beat him 
with lathis on his back and his buttocks. He was then taken before the Commis- 
sioner of Police for remand and Police custody was obtained till 16th February, 
1958 and Jayaraman was brought back to the Kodambakkam Police Station and 
again Sub-Inspector Rajangam and other Constables beat with him lathis till 16th 
February, 1958. They took him before the Commissioner of -Police on 17th 
February, 1958 and took further Police custody till 24th February, 1958. Asa result 
of the confession or information given by the said Jayaraman consequent on the 
torture by the Police between 11th February, 1958 and 17th February, 1958, 
the Police were able to discover various items of property being the subject-matter 
of cases against Jayaraman pending before the Sixth Presidency Magistrate. 
Between 17th February, 1958, and 24th February, 1958, he was not beaten as he had 
already a large number of injuries and could not walk about and could not answer 
calls of nature without the help of others. _On the night of 2oth February, 1958, he 
was taken to the Saidapet Jail and locked up and produced before the Sixth Pre- 
sidency Magistrate on 25th February, 1958. He was convicted by the Sixth Pre- 
sidency Magistrate on his pleading guilty to the charges and sentenced to rigorous 
imprisonment for six months in each case. The said Jayaraman has sustained 
injuries on his left shoulder, hand, back, legs, buttocks and other parts of his body. 
The Police did not send him to any doctor for treatment of his injuries and for the 
first time he got treatment at the hands ofthe Jail Doctor at the Central Jail, 
Madras, on 27th February, 1958. On 4th March, 1958, an x-ray was taken at the 
General Hospital which revealed a fracture of the collar bone and on 17th March, 
1958, he was also examined by a Doctor. 


This complaint laid before the Chief Presidency Magistraté was properly direc- 
ted by him—because he was in effect the prosecutor in the case—to be transferred 
to the file of the Second Presidency Magistrate. He has taken it on file, for offences 
punishable under section 330, 331, read with section 34, Indian Penal Code, and 
has taken further steps to get along with the trial. It is at this stage that this Writ 
Petition (W.P. No. 435 of 1958).has.been filed by the Police Officer for similar re- 
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liefs as in W.P. No. 434 of 1958. These complaints are now pending before the 
Seventh Presidency Magistrate and the Second Presidency Magistrate numbered 
as C.C. Nos. 6090 of 1958 and 5073 of 1958 respectively. The learned advocates 
‘for the petitioners who seek the calling for records relating to the enquiry held by 
the Fifth Presidency Magistrate culminating in the complaints filed by the Com- 
` missioner of Police before the Chief Presidency Magistrate, and for quashing them by 
the issue of a Writ of certiorari, urged that the enquiry was held under Police Stand- 
ing Order 157,-that the enquiry as prescribed under Police Standing Order 157 is 
ultra vires that by reason of certain principles embodied in Police Standing Order 
157 contrary to the provisions of section 176 of the Criminal Procedure and 
‘Articles 14. and 20 (3) and 21 of the Constitution of India, the proceedings cong- 
tituted a nullity and that therefore on the foot of null and void-proceedings the 
complaints cannot be filed. 


‘The learned advocates for the petitioners, Mr. Nambiyar, developes his argu- 
ments as follows : 


(a) Section 5 of the Criminal Procedure Code directs that all offences under 
the Indian Penal Code shall be investigated, enuqired into, tried and otherwise dealt 
with according to the provisions of the Criminal Procedure Code. The Code pro- 
vides for a scheme®of investigation into cognizable offences ; and sections 156 and 
173 lay down ‘the procedure to be followed by an officer in charge of a police sta- 
‘tion. After investigation, he is responsible for placing the accused on trial and his 
report is taken cognizance of by the Magistrate under section 190 (1) (b). When 
a person, however, dies while in custody of police, an enquiry into the cause of death 
is prescribed to be held by a Magistrate, instead of by the Police Officer. When 
he does so, the Magistrate has all the powers which he would have in holding an 
enquiry into an offence ; and the Magistrate holding the enquiry is empowered 
-to record the evidence taken by him in the manner provided by the Code. These 
are judicial proceedings subject to the safeguard of the revisional powers of the 
High Court under section 435 and 439 Criminal Procedure Code. If the 
Magistrate arrives at the conclusion that an offence has been committed he could 
take cognisance of the same under section 190 (1) (c) of the Code. There is no other 
‘provision in the Code for holding a magisterial enquiry into the cause of death 
of a person who died while in the custody of the police. The Code being exhaustive 
and section 5 thereof being explicit that the enquiry shall be held or investigated 
for an offence under the Indian Penal Code only in the manner provided for in 
‘Criminal Procedure Code it is not open to Government of a State to override the 
law of the land, substitute or prescribe a different procedure apart or different from 
:what has been prescribed under the sections of the Code. Police Standing Order 
.157 is thus violative of sections 5 and 176, Criminal Procedure Code. 


(b) Police Standing Order 157 is only an executive and administrative ins- 
truction. It has no legal force and is founded on no statutory authority. It is not 
‘competent for the Government by an executive instruction to direct an inquiry 
affecting the life, limb, liberty or property of a citizen. unless it is authorised by law, 
particularly when it involves the compulsory attendance of citizens as witnesses to 
testify on oath. Such powers can be exercised only by virtue of any law. Police 
Standing Order 157 and all proceedings held thereunder including the submission 
-of findings and the filing of the complaint are totally illegal, void and non est. 


(c) Under the scheme formulated in Police Standing Order 157 the enquiry 
envisaged is purely informal and the proceedings non-judicial. But section 176, 
Criminal Procedure Code, prescribes a judicial enquiry. It is not open to the 
‘Government to substitute a non-judicial inquiry and circumvent the provisjons of 
section 176, Criminal Procedure Code, thereof. The Sixth Presidency Magistrate 
who held the inquiry under section 176, Criminal Procedure Code, does --not 
appear to have implicated the petitioners as having committed any offence in 
connection with the death of Arumugham ; and if this be right it is note com- 
-petent for the Chief Presidency Magistrate to direct another Magistrate to embark 
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` upon an inquiry not envisaged by the Criminal Procedure Code and compel the 
filing of complaints before him. 


(d) Police Standing Order 157 havéng been found inadequate to compel 
the attendence of any witness, the Government conferred further powers under sec- 
tion (2) of the Madras Revenue Enquiries Act, 1893, and it was in exercise of such 
powers that the Fifth Presidency Magistrate compelled persons to testify at the 
enquiry on oath and arrive at his findings. The petitioners submit that it is not 
open to the Government to invest a Presidency Magistrate who is a statutory autho- 
rity under the Criminal Procedure Code with any power under the provisions of the 
Madras Revenue Enquiries Act, which is intended to subserve a different object and. 
a different purpose. Such conferment of powers on a Magistrate is totally alien 
to the scheme of the Revenue Enquiries Act, and is therefore ultra vires the powers of 
the Government under the Revenue Enquiries Act. i 


(e) Neither the Chief Presidency Magistrate nor the Fifth Presidency Magis- 
trate is an authority created by the Government of Madras, under the Revenue 
Enquiries Act of 1893 : nor is it competent for the Government to authorise officers 
in general with powers under the Revenue Enquiries Act. The proceedings so 
held and the evidence so obtained are illegal and liable to be quashed. 


(f) Police Standing Order 157 is also inconsistent -with® section 190 of the 
Criminal Procedure Code. Section 1go leads Chapter XVI of the Criminal 
Procedure Code and is headed “The condition and requisite for initiation of pro- 
ceedings ” and section 190 (1) empowers a Magistrate to take cognizance of an 
offence, only in one of the three ways specified therein, viz., 


(a) upon receiving a complaint of facts which constitutes an offence ; 
(6) upon a report in writing of such facts made by any police officer ; 


(c) upon information received from any person other than a police officer ; 
or upon his own knowledge or suspicion that such offence has been committed. 


(g) Section 190 (1) (c) read with seciion 176 empowers the Magistrate 
holding the enquiry to take cognizance of an offence and proceed in accordance 
with the provisions of the Code. But Police Standing Order 157 renders these provi- 
sions ineffective and cripples the enquiring Magistrate from taking cognisance on 
his own, in so far as it compels him to forward his findings to the Chief Presidency 
Magistrate and disables him from taking cognisance of the offence himself. Police 
Standing Order 157 is therefore in conflict with section 190 (1) (e) of the Code. 


(h) When a cognisable offence is suspected to be committed investigation 
has to be conducted into and the enquiry or trial held only in the manner pres- 
cribed by the Criminal Procedure Code ; and as stated earlier, apart from a com~ 
plaint from a private individual, there can only be two ways in which the offender 
could be brought to trial. 


(a) On a police action report; i 
(6) By the enquiring Magistrate himself. 


There is no provision in the Code empowering the Chief Presidency Magis- 
trate to direct the Commissioner of Police to file a complaint before him as in the 
present case. The Chief Presidency Magistrate has no jurisdiction to direct the 
Commissioner of Police, to file the complaint against the present petitioners and 
such direction is not authorised by the Code and in sò far as Police Standing Order 
157 authorised such a procedure it is ulira vires and invalid. When a statute says. 
that a certain thing shall be done in certain way, it should be done in that way and 
no other. When the Code directs that cognisance shall be taken only according to 
the conditions prescribed it is not competent for the Magistrate to take cognisance 
in a different way altogether ; 


The conditions prescribed by clauses (a), (6) and (c) are distinct, separate and 
mutuålly exclusive. Cognizance under one cannot be cognisance under the other. 
The complaint that is contemplated under‘section 190 (a) is a complaint emanating 
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from the knowledge of a person other than a Magistrate taking cognisance and 
cannot be identical either with a police report or one which has its source from the 
knowledge or suspicion of the Magistrate himself. What has happened herein is 
that the complaint has been directed to be filed by the Chief Presidency 
Magistrate himself who forwarded to the Commissioner, a copy of the findings of 
the Fifth Presidency Magistrate. That complaint therefore is not based on the 
knowledge or suspicion of the Commissioner, but dictated or directed by the 
Chief Presidency Magistrate, on his own’ knowledge. The petitioner submits 
that the procedure prescribed by section 190, Criminal Procedure Code, 
directs a complaint to be filed in accordance with its terms ; and the knowledge 
is to be imported by the complainant: to the Magistrate not vice versa. The 
present complaint does not come within the provisions of sub-divisions (a) (b) 
or (c) of section 190 (1), Criminal Procedure Code, which prescribes the requisite 
conditions for the initiation of proceedings. To take cognisance under section 190, 
Criminal Procedure Code, is a procedure entailing serious consequences to a 
citizen; and its provisions cannot be defeated or rendered nugatory by a 
Magistrate by compelling a complaint for purpose of taking cognizance of what the 
Magistrate is already cognisant of. Section 190 should be conformed to not 
merely in form but also in substance. 


(i) Nor is it? competent for the Commissioner of Police to file a complaint 
merely as a conduit pipe of the Chief Presidency Magistrate. The Commissioner 
of Police is a statutory authority and can enable the Magistrate to take cognizance 
of an offence only in the manner prescribed by the Code. His duty is only to file 
a report ; and in filing the police report he must exercise his own personal judg- 
ment after investigation into the alleged offence and must take full responsibility 
for placing the accused for trial before the Magistrate. The Code does not 
contemplate a complaint to take the place of police reports, much less could such a 
complaint be filed on dictation of or as the mouthpiece of an outside authority 
however high it may be unless ‘expressly authorised by the Code. The present 
complaint directed by the Police Standing Order 157 and filed by the Gommis- 
sioner under the orders of the Chief Presidency Magistrate is not a complaint 
omprehended by the Criminal Procedure Code. 


(j) Further Article 20 (3) of the Constitution and section 342 of the Criminal 
Procedure Code prohibit the person accused of an offence being compelled to testify 
on oath. Article 20 (3) of the Constitution directed that no person accused of any 
offence shall be compelled to be a witness against himself. The Fifth Presidency 
Magistrate who held the enquiry under Police Standing Order 157 should have been 
quite aware of the fact that all the petitioners were the accused persons against 
whom a complaint was filed by the relations of deceased Arumugham. Never- 
theless they were compelled to give evidence even though the enquiry was in 
effect into an offence alleged to have been committed by them. The Police 
Standing Order as amended by the G.O. No. 2349, Public (General-A) Department, 
dated 5th August, 1957 instead of being framed in consonance with the Article 
20 (3) authorises the Magistrate to violate the same. The proceeding, so held, the 
findings so arrived at, and the complaints that ultimately emanated are all void 
and unconstitutional. 


(k) In an enquiry where a person accused of an offence is questioned, under 
section 342, no oath may be administered to him. The Police Standing Order 157 
as amended, which empowered the administration of oath on the petitioners and 
compelled them to give evidence violates the Criminal Procedure Code. : 


(D) Even if Police Standing Order 157 is intra vires and valid, the petitioner 
submits that the enquiry by the Magistrate resulting in the complaints by the Com- 
missioner of Police is totally unwarranted by the provisions thereof. As stated earlier 
a complaint was filed before the Chief Presidency Magistrate by the relations of the 
deceased. According to Police Standing Order 157 ‘clause (3) where a complaint 
is filed before the Judicial Magistrate, the Revenue Divisional Officer-or his 
counterpart in the Presidenigy Town should keep his findings confidential pending 
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the result of the judicial enquiry or the trial emanating from the complaint.. 
Police Standing Order 157 therefore clearly contemplated that once a complaint 
has been filed before the Judicial Magistrate to take cognisance of the same and 
proceed with the trial and that the findings of the Revenue Divisional Officer 
should be subject to the result of the trial and not vice versa. When the 
complaint was filed before the Chief Presidency Magistrate it Was his duty in 
consonance with Police Standing Order 157 to take immediate cognisance of the 
complaint and proceed with the enquiry or trial and not direct the Fifth Presidency 
Magistrate to hold the enquiry as if such complaint had not been filed at all. Even 
under Police Standing Order 157, the findings of the non-judicial enquiry are. 
intended not to prejudice a judicial trial. The learned Chief Presidency Magis- 
trate erred in re-reversing the process and directing the enquiry and enabling the 
findings to be arrived at under glaring press publicity and such publicity may 
tend in no small measure to embarrass and prejudice a fair trial. 


The petitioners therefore submit that the entire proceedings of the Fifth Pre- 
sidency Magistrate culminating in the complaints preferred by the Commissioner 
of Police under the Police Standing Order 157 are: totally illegal, void and 
without jurisdiction. The proceedings being entirely void, the complaints filed 
before the Chief Presidency Magistrate and the taking. cognisgnce of by him is 
void, and the transfer of the said complaints to the Seventh’ Presidency Magistrate 
and the proceedings. contemplated in pursuance thereof are equally illegal and 
without jurisdiction. i 


The petitioners have no other remedy’ under law but to approach this: 
Honourable Court for the issue of a writ of certiorari or any other appropriate writ 
order or direction to call for the records relating to the enquiry held by the Fifth 
Presidency Magistrate under Police Standing Order 157 culminating in the, 
complaints filed by the Commissioner of Police, to the Chief Presidency Magis-, 
trate on gth May, 1958 and 16th May, 1958 and transferring them .to the 
Second and Seventh Presidency Magistrates and to quash the same and for swch, 
other relief as may be appropriate. 


On the other hand, the contention of the iearwed Advocate-General is that’ 
the enquiry which was held was one under section 176, Criminal Procedure Code 
as applicable to the City of Madras and that that fact-finding enquiry is intra vires, 
that Police Standing Order 157 consisting of executive directions to effectuate 
the carrying out of the provisions of section 176, Criminal Procedure Code, as 
applicable to the City of Madras is neither repugnant to the provisions of the’ 
Criminal Procedure Code nor to Articles 19 and 20 (3) and 21 of the Constitution 
of India and that such fact-finding enquiry involving no decision and no adjudica. 
tion of rights and which is not binding on the parties cannot be made the subject- 
matter of a writ of certiorari. 


The position taken up by the learned Advocate-General will be found amplified 
in the following extract from the counter-affidavit filed by- the Commissioner of 
Police in these proceedings : 


“The complaints have been taken on file by the Chief Presidency Magistrate and transferred 
to the file of the Seventh Presidency Magistrate and Second Presidency Magistrate and these were 
numbered as C.G. No. 6090 of 1958 and G.G. No. 5073 of 1958 respectively. ‘ - 


T submit that these petitions are not maintainable in law arid ought to be.dismissed in limine. 
It is incorrect to state that the petitioners have no other remedy under law but to approach this Court 
for the issue.ofa writ. I submit that the petitioners have ample rémedies under the Code of Criminal 
Procedure to set aside the proceedings initiated by my complaint if such proceedings are illegal. 


I submit that this Court has no jurisdiction to interfere. by way of writ of Certiorari with the 
proceedings of a Court subordinate to it, when such proceedings are subject to the ordinary appellate 
and revisional jurisdiction of this Court. 


I submit that an enquiry held under Police Standing Order No. 157, is not ultra vires. These 
orders make provisions for any enquiry in the nature of a preliminary investigation by a responsible 
officer who will be free from police influence to enable the authorities to satisfy themselves as to whether 
there is a case to go before the Court. i 3’ 
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I submit that Police Standing Order 157 does not override the law of the land or substitute or 
prescribe a procedure apart or different from that under the Code. {Police Standing Order 157 makes 


it quite clear that the powers, exercised therein d@not derogate from the general powers underCrimina I 
Procedure Code which being ofa judicial nature will always take precedence Police. Standing Order 157. 
is only an executive and administrative instruction. The enquiry thereunder does not affect the 
life, limb, liberty or property of a citizen. The only inquiry that can have such an effect is the pro+. 
posed enquiry under the Code. : ee . ; 


I submit that the enquiry under Police Standing Order 157 does not circumvent the provisions. 
of section 176, Criminal Procedure Code. The two enquiries are independent and the findings arrived 
in either of them cannot in any way influence the ultimate enquiry or trial launched against thé- 
accused persons. I submit it is irrelevant whether the Sixth Presidency Magistrate has or has not, 
implicated the petitioners. No Court is bound by the opinion of a Magistrate under section 176,. 
Criminal Procedure Code, in arriving at a conclusion as to the guilt or innocence of an accused per~ 
son at any enquiry or trial where such guilt or innocence is directly in issue. In an enquiry, 
under section 176 no one is arraigned as an accused as it is an open enquiry to arrive at the true facts. 

I submit that-the Government has full authority to invest Magistrates with powers under the- 
Revenue Enquiries Act. 2 i ` 


I submit that Police Standing Order 157 is not inconsistent with section 1c0, Criminal Procedure: 
Code. My, complaint falls under section 190, Criminal Procedure Code. The complaint is based 
on the knowledge of facts contained in the report of the Fifth Presidency Magistrate. 


I submit that Police Standing Order 157 does not render the provisions of sections 176 and 190- 
of the Criminal Procedure Code ineffective. In fact Police Standing Order 157 makes it clear that the- 
Judicial Proceedings, if pending, must take precedence. Police’ Standing Order 157 states that no 
action can be taken thereunder while any judicial proceedings is pending. In this case there were- 
no judicial proceedings pending at the time I filed the complaints. i : 


Aspersions cast against me are misconceived and ill founded. I am bound by the Government: 
instructions in Police Standing Order 157, under which the Chief Presidency Magistrate directed 
me to prefer a complaint on the findings of the Fifth Presidency Magistrate. On receipt of the orders- 
of the Chief:Presidency Magistrate, I was bound to file the.complaint, even though I might not have- 
investigated. or supervised the investigation into the offence. Nor could any blame be cast on me 
for doing so, since the Police Standing Order requires me to file the complaint on the direction of the; 
Magistrate. It is respectfully submitted that it is not open to the petitioners to impugn the validity, 
of a complaint filed under Police Standing Order 157 which is intra vires and. within the powers of the- 
Govtrnment of Madras to promulgate. The attack against the validity of this said Police Standing, 
Order is unwarranted and unsustainable. a 
Isubmit that there has been no violation of Article 20 (3) of the Constitution. At the time of the: 
examination of the petitioners they were not accused persons. Section 342 of the Criminal Procedure - 
Code has also not been violated because any enquiry. under Police Standing Order 157 is neither an. 
‘enquiry’ nor a “ trial” under the provisions of the Criminal Procedure Code. - i ite 

I most respectfully submit that in any event it is always open to me file a complaint or lay such’ 
information before a Magistrate as will enable the latter to enquire into or try a cognisable offence... 
Such a power is quite independent of the enquiry under: Police Standing Order 157. I submit that: 
itis quite immaterial for the purpose of the complaint to the Court whether that complaint is the 
result of an enquiry under Police Standing Order 157 or not. The power of the Magistrate to pro-- 
ceed with the case springs from the complaint or information giving him knowledge of the commise- 
sion of a cognisable offence and ‘not the antecedent enquiry. a 0 


I submit that it is open to me to make a report in writing relating to any offence under section 190, 
Criminal Procedure Code, notwithstanding that an enquiry has been held by a Magistrate under - 
section 176, Criminal Procedure Code and the Magistrate has on his, conclusions not proceeded to 
take cognizable under section 1go (1) (c) read with section 191, Criminal Procedure Code. I submit 
that my power to file a complaint under section 190, Criminal Procedure Code, is not conditioned or- 
affected by anything done or not done by a Magistrate under section 175, Criminal Procedure Code, . 
or under Police Standing Order.157. The true object of section 176, Criminal Procedure Code, is to 
authorise a Magistrate to conduct an enquiry in the case specified therein so that the Police who are 
ex hypothesi involved or interested may not hush’up the matter. It is an enabling provision iù the’ 
interest of booking offenders without giving the Police Officers a chance of shielding a comrade. 


It should be subversive of the object and policy of this section to say as the petitioner claim that. 
when a Police Officer is responsible for the death’ of a person in: custody a case cannot be taken cog-- 
nizance- of except through section 176, Criminal Procedure Code. The Magistrate may default. 
or he may come to perverse conclusion in an enquiry under section 176, Criminal Procedure Code,. 
that does not preclude a complaint under section 190, Criminal Procedure Code. The accused 
cannot be prejudiced as the present ‘cases will be dealt with judicially on the evidence therein by 
competent Courts subject to revision by this Court. 

I submit that if the present complaints, dated 15th May, 1958 and gth May, 1958, are defgctive- 
for any reason, it does not preclude me from making a fresh complaint or file a charge sheet under 
section 190, Criminal Procedure Code.” 
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Before entering into the respective contentions of the learned advocates for 
the petitioners‘and the learned Advocate-General we must bear in mind the pro- 
visions of section 176, Criminal Procedure Gode, as they are applicable -to the 
mufussil and as they are applicable to the City of Madras and the contents of Police 
Standing Order 157 as it now stands. 


Section 176 (1), Criminal Procedure Code, is as follows : 


“ When any person dies while in the custody of the Police, the nearest Magistrate empowered 
to hold inquests shall, and in any other case mentioned in section 174, clauses (a) (b) and (c) of sub- 
‘section (1), any Magistrate so empowered may hold an inquiry into the cause of death either instead’ 
of, or in addition to, the investigation held by the Police Officer and if he does so, he shall have all 
the powers in conducting it which he would have in holding an inquiry into an offence. The Magis- 
trate holding such an inquiry shall record the evidence taken by him in connection there with in any 
of the manners hereinafter prescribed according to the circumstances of the case.” 


In regard to the City of Madras originally there was a Coroner as in the case 
of Bombay and Calcutta. That office was abolished by Act V of 1889. Section 4 
of the said Act V of 1889 enacted that sections 174, 175 and 176 of the Code of Cri_ 
minal Procedure shall in their application to the town of Madras, be read as follows. 


“176, Provisions with respect to inquiries by Presidency Magistrates and the disinterment of 
dad bodies : (1).—-The Chief Presidency Magistrate or such other Presidqacy Magistrate as the 
“Chief Presidency Magistrate may depute in this behalf, shall, when any person dies while in the cus- 
tody of the Police or in prison, and may in any other case mentioned in section 174, sub-section (1), 
clause (a), clause (b), or clause (c), hold an inquiry into the cause of death either instead of, or in 
addition to, the investigation under either of the two last foregoing sections ; and, where he does so 
he shall have all the powers in conducting it which he would have in holding an inquiry into an offence 
and shall record any evidence taken by him in the course of the inquiry as nearly as may be in the 
manner prescribed in section 362. : s 


(2) Whenever the Commissioner of Police or a Presidency Magistrate considers it expedient 
for the discovery of the cause of death of a deceased person whose body has been interred, that an 
examination should be made of the dead body, such Commissioner or Magistrate as the case may 
be may cause the body to be ‘ disinterred and examined ”’ 


(For rules for the guidance of Police Officers in the City of Madras in côn- 
ducting inquests, see Notification No. 87, Fort St. George Gazette, 1889, Part I, 
page 366). It would no doubt have been better if this section 176 substituted for 
the city of Madras had been numbered as section 176-A. But this makes no 
difference and that this substituted or amended section 176 alone is applicable 
to the City of Madras will be evident from the following analysis made by the 
learned Advocate-General which cannot be controverted : 


Section 157 of East India Co., Act, 1793, 33 Geo. Coroners appointed for Cities of Bombay 


TIT. Ch. 52. Calcutta and Madras. 
Coroners Act IV of 1871 ` 
Coroners Act amended by Applied to the three Presidency Towns. 


Act X of 1881. 


Criminal Procedure Codes. 
1861 
1872 


1882 Section (1) (e) “Nothing in sections 194, 17s. 
and 176 shall apply to the Police in ae pane 


of Madras”’. 
Act V of 1889 ie Abolished office of Coroner of Madras, by 
igs “Madras” in Coroners Act IV of 
Section 4 zit 2 Clauses. 


(1) repealed Clause (e) of section 1 of Criminal 
Procedure Code, 1882. 


(2)... . ‘Sections 1 175 and 176 of 
that Code (X of 1882) shali in hair applica. 
tion to the area comprised wihin the loca- 
limits of the ordinary Original Civil jurisdicl 
tion of the High Court of Judicature at . 
Madras, be read as follows :— 
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Criminal Procedure Code, 1898 .. .. i o3 chua. © Section 3 (1) ‘References in other: enactments 
to Code of 1882 shall as far as. practicable 

i ; ae be taken to be made to this Code or corres+ 

e ae en AEA ponding chapter or section. ` 


The Repealing Act, 1938 (Act I of 1938) In list of repeals Act See sections 3. and 4 
X of 1881, Act V (Section 4 is sub- 
Pie 3% e of 1889. . stantially ‘the ‘same 
one as section 6-A inser+ 
ted in 1936 into 

: General’ Clauses. y, 
By Act V of 1889 i ee In rae of 1 a geographical area. (Madras 
1% City) sections 174 to 176 of Criminal Pro» 
_ cedure, Code were to be read as.in the newly 
provided text, at the same time, the provi- 
sion in the Code that sections 174 to 176 do 
not, apply to’, Madras City was repealed 5 
' the ‘enactment therefore is that sections 1774 
aD) ek OT a es nt . ve to 176: in' amended or substituted from are 

. : : : / tor apply, to: the City of Madras. 


That, this i is the correct legal, position’ in regard to section 176, Criminal Pro-. 
cedure Code, i is set out in the following standard commentaries’on:the Criminal 
‘Procedure,:,In G.*P. Boys’ (later Justice). Code or oe Procedure, Volume 
II, at page 320,it is pointed out a 


ee As to Madras, see ActV of 3889, section 4 aac to abolish he office of Cotoner ‘of 
Madras.” oho Peo ee he A 


In Dr. S: ‘Swaminathan’s š, “Code of Criminal Procedure, at page 308, Note’ 1, 
under section 176, states that the section is not ‘applicable to Madras, City so far as 
the area comprised within the ordinary original civil jurisdiction of the High Court 
of Judicature. at Madras is concerned and that this section is replaced by section 4 
of Act V of 1889.. Sohoni’s Code of Criminal Procedure (rath ae, page 398; under, 
section 176, has the following to-sayt 


** Section not applicable to Madras City. , So, far as retarde. the area. comprised within the 
ordinary original civil jurisdiction of the High Court of. J udicature, at Madras is concerned, this section, 
is replaced by section 4, Act V of 1889”. pat i 


M.L.J.’s Commentaries on the, Code of Criminal Procedure, Third Edition, at 
page 613: 

_ “The office of the Coroner in the Presidency, town of Madras was abolished by Act v of 1889 
and sections 174 to 176 of this Code slightly modified, are in force there ”. 
S. Ranganatha Aiyar’s Code of Criminal Procedure, ' 7th Edition, page 638 : 


“ This section is not applicable to the City of Madras. Section 4 of Act V of 1889 enacts that 
inquiry is to be held by the Chief Presidency Magistrate or such Presidency Magistrate as he deputes 
and power to disinter bodies is given to the Commissioner of Police or a Presidency Magistrate.” 

In regard to Police Standing Order 157, the following constitute the sum total i 

of that order : 

Ai ie s “ GOVERNMENT OF. MADRAS. 

serè : ABSTRACT. Yeas i i 
Police Standing ‘Order, Volume I—~Charges of tortures, etc., against the Police Procedare—Amendients: t 10 
Order No. 1 ile a è 

; sone Home DEPARTMENT.” OE p 
G.O. Ms. No. 2854. T : itn 
Dated, the 12th October, 1955. 
Read the following :— 

Read again— 

(1) Memorandum, No. 6232/ 55-3, Public (G-IA) Department, dated the 19th October, 1958. 
2, -G.O. Ms. No. 409, Public (General-A) Department, dated the: gend March, 1954. 0 
Read the following : — 
1. From the Commissioner of Police, Rc, No. 61 /F[1/53, dated the 16th May, "1953. 
II y 
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2 Endorsement of.the Inspector-Gernal of Police, Re. No. 1233/Crimes/53, dated the 23rd 
June, 1953. os 
g3. From the Inspector-General of Police, RÊ No. 2487/Crimes/53, dated the 12th January, 
1954. : 
"Orders, , a MNES 
The Government direct that the. following orders shall be substituted for the existing orders 
in Police „Standing Order, 157. 


ash The. following procedure is prescribed in respect of charges of torture or of causing 
death or grievous hurt, against the Police Officials :— 


$ % ' + 2 


' r 
a5 Bip fe E In THE MOFFUSSIL. 

; (1) (a) A Gazetted Police Officer'to whom a complaint of such an offence is made or who 
otherwise ‘hears of such an occurrence ‘should immediately start an informal investigation into the 
occurrence and should also.report the case at once to the Revenue Divisional Officer concerned. 
Any such investigation should be subject’ to the instructions in paragraph (2) below. 


(b) ‘When information of the commission of any such offence is received by a Police Officer 
below the rank of/Assistant or Deputy Superintendent of Police, he should not make any regular 
investigation himself but should at once report the case to the Revenue Divisional Officer and the 
Assistantor Deputy Superintendent of Police to whom he is'subordinate and send a copy of such 
report to the District Superintendent of Police direct. . ae 


t _@ r oth y 

{2) On receiving information about any such occurrence either from a Police Officer as indi 

cated in paragraph (1) above or otherwise, an informal inquiry into the occurrence should be-con* 
ducted by the Revenue Divisional Officer to see whether there are grounds for launching a criminal 
prosecution and to fix the responsibility on individual police efficers. - There is no objection to a 
Gazetted Police Officer being associated with such an inquiry but there should be no parallel investi: 
gation by the police, referred to, in paragraph (1) above or otherwise, and any information gathered 
by a Gazetted Police Officer should promptly be reported to the Revenue Divisional Officer. The 
Revenue Divisional Officer should’ complete the informal inquiry in the manner indicated in 
paragraphs (3) and (4) below, `- A Oa ay ay ee cd 
(3) When a complaint of torture has been filed in the Court of a Judicial Magistrate by the 
affected party, the Revenue Divisional Officer conducting the informal inquiry under paragrafh (2) 
above should not terminate it but should continue it and arrive at his own findings on the incividual 
responsibilities of each Police Official ; such findings should, however, be kept confidential pending 
the result of the judicial inquiry or trial emanating from the complaint. ‘On‘ the completion of sech 
Judicial inquiry, the Revenue Divisional Officer should decide on the further course of action to ke 
followed, in the light of the Judicial decision and take appropriate steps. a : 


(4) When the affected party files no such complaint in the Court of a Judicial Magistrate, 
the Revenue Divisional Officer should complete his investigation and arrive at specifice findings 
as to whether there are grounds to launch criminal proceedings and as to the individual responsibility 
of each of the Police Officers concerned and submit a report to the Collector, If any prosecution 
for the offence is considered necessary as a result ofsuch findings, the Collector should .issue ‘instruc- 
tions to the Revenue Divisional Officer for laying a formal complaint, for the offence or offences 
disclosed, before the Court of the First Class Judicial Magistrate having jurisdiction. 


Crry Or MADRAS., , tis 


(5) The procedure prescribed in paragraphs (1) to (4) will apply mutatis mutandis in respect 
of the charges of the same nature against the Police in the City of Madras, with the following 
modifications :— ‘ : i ‘ 


Every reference to the Revenue Divisional Officer in those paragraphs will be construed as refering 
to the Chief Presidency Magistrate. The report to the Collector referred to in paragraph (4) above 
need, not however, be sent by the Chief Presidency Magistrate to‘any other authority. The Chief 
Presidency Magistrate may direct any of the Presidency Magistrates to hold the informal inquiry into 
the occurrence. Such Presidency Magistrate should conduct the informal inquiry and record findings 
on the questions referred to in Paragraph (2) above in the matter and forward the same to the Chief 
Presidency Magistrate. If any prosecution for the offence is considered necessary in consequence 
of these findings, the Chief Presidency Magistrate may issue instructions to the Commissioner of 
Police for laying a formal complaint in such Court of the Presidency Magistrate he may specify, 
other than the Presidency Magistrate who conducted the informal inquiry. iors ia 


' GENERAL. 


(6) When the complaints of torture, etc.. against the Police subordinates-are received by a Police 
Officer either in the mofussil or in the city through the media of telegrams from non-c ficial sources or 
anonymous or pseudonymous petitions and letters or even by vague rumour, the cfficer receiving the 
same, should immediately inform the Revenue Divisional Officer concerned in the mofussil and the 
Chief Presidency Magistrate in the City of Madras of the fact that a complaint has been received and 
that he is trying to verify the veracity or authenticity of the information and that the result of the 
verification will be communicated to the Revenue Divisional Officer or the Chief Presidency Magis 


-~ 
t 
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trate as the case may be as early as possible. He should not, however, register the complaint as a 
First Information Report until after such verification. ' . , . 


(7) It is left to the Revenue DivisionalgOfficer concerned in the mofussil and the Chief Presi- 
dency Magistrate in the City either to wait for the result of the Police verification of the authenticity 
of the report or cause to be made such verification as-he considers necessary. The Revenue Divisional 
Officer of the Chief Presidency Magistrate as the case may be should not, however, start the 
informal investigation under paragraph (2) above, before satisfying. himself as to the authenticity of 
the anoymous or pseudonyméus communications containing the complaint 


. * (8) Such cases as are referred to in paragraphs (1). (a) and (b) above should receive 
special mention’ in Part I of the weekly report prescribed by Police Standing Order, Volume I, 
Order No. 147, by both the Assistant or Deputy Superintendent of Police concerned and the District 
Superintendent of Police in the. mofussil and the Commissioner in the City of Madras. 


(By order of the Governor of Madras.) ' 
` i Y. StvaramMa MENON, 
Deputy Secretary to Government. 


es 


"GOVERNMENT OF MADRAS. 
PUBLIC (GENERAL-A) DEPARTMENT. 
: > G.O. Ms. No. 2349, 5th August, 1957- 


Law and Onder—Gharges of torture or of causing death or grievous hurt against police officials—Inquiry 
under Police Standing Order 157 by Presidency Magistrates and Revenue Divisional Officers—Powers to summon 
‘witnesses and take evidence on oath—Investiture with powers under section 2 of Madras Revenue Inquiries Act, 


‘1893. Ko ia, 
Read—the following paper : 
eae ou "G0, Ms. No. 2854, Hoine, dated 12th October, 1955. 
Bea Orper.—No. 2349, Public (General-A), dated 5th August, 1957. 


’ Before the Judiciary was separated from thé Executive, the procedure prescribed in Police Standing 
Order 157 in regard to an inquiry into a charge of torture or of causing death or grievous hurt 
against a police official, in substance, was that the Sub-Divisional Magistrate concerned should take 
cognizance of the offence, únder the relevant clause of sub-section (1) of section 190 of the Criminal 
Procedure Code and thereafter inquire into the case and dispose of it according to the provisions of the 
same Code. The inquiry was thus a judicial one in which the Sub-Divisional Magistrate, had powers 
under the Criminal Procedure Code to summon witnesses, to compel the production of a document 
or a.thing and to examine witnesses on oath. i 


After separation of the’ Judiciary from the Executive, the inquiry under Police Standing Order 
‘157’has ‘shed its judicial character. The revised Police Standing Order 157 issued with G.O. 
No. 2854, Home, dated 12th October, 1955, contemplates an inquiry‘of a non-judicial character by 
the Revenue’ Divisional Officer who should arrive at a:finding on the point whether there are 
grounds for launching a criminal prosecution against the police officials concerned and report his 
findings to the Collector of the district. If any prosecution for the offence is considered necessary, 
the Collector will issue instructions to the Revenue Divisional Officer for laying a formal complaint 
in the Court of the appropriate Judicial Magistrate. In Madras City inquiries into charges of police 
torture will be’ conducted by a Presidency Magistrate. If it is decided io prosecute the police 
official concerned the Commissioner of Police will be directed to lay a formal complaint in the 
Court of a Presidency Magistrate other than the Magistrate who held the inquiry under Police 


$ 


Standing. Order 157." ? . ; ; ; 
'  Theinquiry contemplated by the revised Police Standing Order being a non-judicial one, neither 
a Presidency. Magistrate nor a Revenue Divisional Officer has the power to compel the attendance 
of witnesses before him or take evidence, on oath when he conducts the inquiry. In order to remedy 
this draw-back the'Government have decided to invest Presidency Magistrates and'Revenue Divisional 
Officers with powers under séétion 2 of the Madras Revenue Inquiries Act, 1893. In virtue of the 
powers thus conferred Presidency Magistrates and Revenue Divisional Officers will have by law, 
the authority to receive evidence whenever they proceed to conduct an inquiry under Police Stand- 
ing Order 157. The authority to receive evidence also carries with it ipso facto the authority to 
administer oaths, by virtue of section 4 of the Indian Oaths Act, 1873. BP ai aece * 


The following notification will be ‘published in the Fort St. George Gazette :—~ 


NOTIFICATION. 


In exercise of the powers'conferred by section 2 of-the Madras Revenue Inquiries Act, 1893 
(Madras Act V of 1893) the Governor of Madras hereby invests each of the Officers mentioned in 

- the Schedule below with power ‘to summon any person to appear before such officer or to produce 
-any document or thing in the possession.or under. the control of such person, the production ‘of 
.which in.the, opinion of such officer, is necessary to the conduct of an inquiry into a gharge of 
torture or of causing death or grievous hurt against any Police Official under Police Standing Order 


157 l 


84 . ¿i THE MADRAS LAW JOURNAL REPORTS. [1959 


ScHEDULE. 


(i) Presidency Magistrate including the Chief Presidency Magistrate. ' 
(ii). Révenue Divisional Officers. : e 


ein Hc Le os ' GOVERNMENT OF ‘MADRAS. 
i l Ri © Pusu (GENERALA) DEPARTMENT. 
: G.O. Ms. No. 2666, 12th September, 1957. 


Law and Order—Charges of torture or of causing death or grievous hurt against Police Officials—Inquiry 
under Police Standing Order 157 by Presidency Magistrates and Revenue Divisional Officers —Examination 


of Police Officials against whom charges has been made and’ of General Diary amd other Police Station records 
——JInstructions issued.‘ rr. “tg 5 A cy 


Read the following paper : :— 


' G0. Ms. No. 2854, Homė, ‘dated 12th October, 1955. 
' ORDER : No. 2666, Public (General-A), dated 12th September, 1957. 


In Police Standing Order 157, the Government have laid down the procedure, which Presidency 
Magistrates and Revenue Divisional ‘Officers ‘should folldw, while conducting inquiries into charges 
against police officials, of torture or of causing death or grievous hurt, in their official or in their 
private capacity. The question has been raised whether during the course of such an inquiry, 
the inquiry officer should examine the Police Official against whom the charge has been made. The 
Government have considered the point and they are of the opinion, that, as an inquiry under Police 
Standing Order 157 is not a full-scale judicial inquiry or trial, there is n@ obligation on the part 
of'the inquiring officer, to invariably examine the’ accused Police Official. The Government, 
however, direct that the inquiring’ officers should specifically consider the need for examining the 


accused Police Official in each case and if they decide not to examine accused, they should record the 
reasons for the same. pirun 


There have been cases in the past,where a Revenue Divisional: Officer, conducting the i inquiry 
under Police Standing Order’ 157, has allowed the accused Police Officer to cross-examine the 
complainant. The object underlying the inquiry is to ascertain whether there is sufficient eviderice for 
_ prosecuting the accused. Police Official, in,a Court of Law. In other words proceedings under Police 
_ Standing Order i57 is more or less in the nature of an investigation with this difference, viz., that the 

. investigation, so called, is conducted not by a Police Officér but by a Magistrate of thé First Class. 
The Government are of the view that thé accused Police Official should not be allowed to cross aren 
the complainant during the inquiry. ‘Since a Gazetted Police Officer willbe associated with 
nquiry, any point in favour of the accused Police Officer will not’ be lost sight. “The Governnitat 
hereforé direct’ that i in future Police Officials should not be allowed to cross examine tlie complainant. 


Tt happens, not infrequently, that the death ofa person in police custody or of torture or grievous 
. hurt sustained by, a person while he. is under, such custody, is the result of wrongful confinement of the 
“person concerned. It is essential that the inquiring officer should consider all pieces .of evidence for 
„and against the Police Officer. The Government direct that whenever a, Presidency. Magistrate 
or a Revenue , Divisional Officer conducts an inquiry under. Police Standing; Order’ ,157,,,he 


should, invariably examine the General Diary and other Police Station records, patos to the: case 
before arriving at his finding. i ates CTA TA or) 


SEAS VE ED Bok TY A ee eal AD " By Order'of the Governor: , 


toi . ons : W. R. 's. SATIHTANADHAN, i 
ci feat z Sia Cis ae » San Chief Secretary.” 


` I must’ point out here that the Madras Police Standing Orders published. by 

ı authority are comprised under three heads ;:Orders marked with asterisk. are.issued 
‘by the Inspector-General of Police'under ‘section 9 of the Madras District Police 
Act, 1859, with the approval of the Government; Orders and’amendments printed 
in bold ‘types are verbatim reproductions from orders of the. Government or of any 
- higher authority or from feds and Manuals. and other. departments of the Govern- 


ment. © | ' i 

"Heving now indicated the contents of section 196: of the Code of Criminal Pro- 
cedure as applicable to the City of Madras and the executive directions issued for 
effectuating the enquiry under that section and constituting Police ‘Standing Order 
157, I shall, before proceeding ‘to examine the contentions of the learned 
advocates for the petitioners; examine the scope: of tortion 176.. 


, 


The scope. of section 176, Criminal Procedure, Code, ‘has now to,be considered: 
The object of section _176 is that:an-enquiry .into a suspicious death should not 
depend -merely upon ‘thie opinion the ‘police may form but that there -should 
be’ å further ‘check by enabling ‘a Magistrate to iold an independent enquiry ; 
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In re Lakshminarayana Timmanna Karkit. Inthis connection it has to be noted that 
the object of section 174, Criminal Procedure Code, is merely to ascertain the cause 
of death ; hence the enquiry under the®section should be confined to that purpose 
only and should not be extended for the purpose of finding out the persons who 
caused the death: Chaman Lal v. Emperor.* . 


In In the Matter of Troylokhanath Biswas and Ram Churn Biswas a Bench of th 
aa High Court (Markby and Prinsep, JJ.,) observed at pages 750-751 as 
ollows' ; i 


E ae ag, SE I think that it may be fairly argued that prima facie when a Magistrate holds 
a judicial enquiry and has power to take evidence, we should expect that it was intended that some 
result should be arrived at. But though that is‘so at first sight, I think, on further consideration, it is 
by no means clear, even upon a general view of the Act independently of the exact language of the 
section itself, that that was the intention of the Legislature. The object of these enquiries may be 
three-fold. The object may be to, calm any alarm that had been created in the mind of the public 
on the occurrence of a violent or unnatural death, and to allay any unfounded suspicion ; or the 
object may be to put in force the law against a particular individual ; or it may be merely to gain 
information to be'used by the authorities according to their discretion. Now, looking at the general 
character of.this section and. the sections which precede it, I cannot myself see that, merely for the 
purpose of putting the law in force against particular individual,there was any necessity for this section 
atall, As far as I can see, the powers of a Magistrate under law, if he suspects any person of having 
‘committed any particular offence, are ample without having any recourse to this section. Therefore , 
the enquiry, or inquest as it is sometimes called, must be to inform either the officers of Government 
or the public at large as to what has really occurred or is suspected to have occurred: ip 


“In In re Laxminarayan Timmanna Karki}, a Bench of the Bombay High Court 
(Mirza and’ Patkar, JJ:), held that the proceedings of a Magistrate under section 
176 are an “ inquiry ” as ‘defined by section’ 4 (1) (k) and a “judicial proceedings ” 
as defined: by section 4 (1). (m)and that the High Court has power to revise pro- 
ceedings of a Magistrate under section 176, either under section 435 or section 439, 

apart. from’ its inherent powers under-section 561-A, Criminal Procedure Code. 


"In! Surendra ‘Nath v. Police Sergeant’, it was held that an independent inquest by 
angther ‘Magistrate cannot take the place of enquiry or investigation under section 
202 and consequently it is illegal for a Magistrate to postpone issuing process upon 
a complaint before him in order to enable him to obtain the result of inquest held 
by ariother' Magistrate and subsequently to dismiss the complaint on result of such 
inquest. ' os 


EAEE EITS $ Y ` ee 
In Emperor v. Mahamed Yusuf®, Beaumont, C. J., held that an inquiry before the 
Coroner, although it may be a judicial proceeding, is not a proceeding between 
the prosecutor and the accused and that the proceedings before the Coroner are 
merely an inquiry into the circumstances leading to the death of the person whose 
‘ death is under inquiry, and it is impossible to say that the Crown is a party to those 
‘proceedings, evén if it can be said that the accused is a party on the ground that 
he was during those proceedings a suspect and that hence the evidence given by 
a witness before a’ Coroner is not admissible under section 33 of the Indian 

Evidence Act, if such witness dies prior to enquiry before Magistrate. 


,_- In Inre Veerappan®, decided by a single Judge of this Court, it was held that 
where a Magistrate holds an inquiry under Police Standing Order 157, revision 
lies against an order relating.to such inquiry when statements of witnesses are taken 
on oath, In this case the facts were :.The petitioner sent a telegram to the Assistant 
. Superintendent of Police of. Hosur complaining that his brother and himself were 
tortured by the Pennagaram Police. The Assistant Superintendent forwarded the 
telegram to, the Sub-Divisional Magistrate of Dharmapuri as required by Police 
Standing Order 157, for inquiry. The Sub-Divisional Magistrate conducted the 
inquiry, held that the allegations were not proved and ordered that no action be taken. 
It was to revise this order that the petition was filed before the Additional District 


e 


ee 
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Magistrate, who held that the inquiry by the Magistrate under Police Standing Order 
157 was only a departmental one, that no, revision lay against an order relating to 
such inquiry and dismissed the petition. Thi? decision has to be construed as a revision 
against the order made under section 176, Criminal Procedure Code, though it has 
been stated in the head-note of the report thatit wasa revision against Police Stand- 
ing Order 157 on account of the fact that Police Standing Order 157 is only 
an executive instruction for carrying out the provisions of section 176, Criminal Pro- 
cedire Code. Under the Code of 1898, as it stood before the amendment of 1923, 
proceedings under section 176, Criminal Procedure Code, could not be revised. 

Tt: was, however, held in numerous decisions that where the Magistrate purporting 
to act ‘under section 176 acted really. without jurisdiction and not in conformity 
with the requirements. thereof, the proceedings were really not.one within that sec- 
tion and could consequently be revised under section'435, Criminal Procedure Code. 
There was also a difference of opinion’ as to whether a Chartered High Court could 
interfere with an order under section 176, Criminal Procedure Code, by virtue of its 
powers of superintendence under section 107 of the Government of India Act, 1915. 

Sub-section (3) :of section 435 has been omitted by Act XVIII of 1923, and it is now 
clear that such proceedings are open to revision, ‘Proceedings under section 176 were 
not proceedings under the unamended section 435. But now with the repeal of 
clause’g of that section they are: see A.I.R. commentaries on the Criminal Procedure 
Code, Fifth Edition, Noté 11, Point 8, under section '435 ; Sir John Woodroffe: 
Criminal Procedure i in India, page, 196 ; B.B.,Mitra: Code of Criminal Procedure, 
twelfth edition, page: 669, citing.. Laxmi ‘Naryanana, In re.1 Itis not, necessary 
therefore to canvass: ‘the correctness of this decision. further. , sos oy 


Bearing in mind the content-and scope of section 176, Criminal Procedure. Code 
and Police Standing Order, 157, I shall examine the contentions of Mr. Nambiar 
under two heads, viz., the nullity of the proceedings before the Fifth Presidency Magis- 
trate resulting in the filing of the complaints in that firstly, Police Standing Order 
157 coristitutes á violation of the ‘principles of the Criminal Procedure Code and 
secondly in that Police Standing Order’ 157 constitutes a violation of the Fuħda- 
mental Rights guaranteed under Articles 14, 20, 30 (3) and 21 of the Constitution. 


The contention of the learned advocate , Mr. Nambiar, that Police Standing Order 
157 constitutes a violation of the principles of the Criminal Procedure Code is based 
upon a misapprehension of the achem of that Code in regard y to initiation of 
proceedings thereunder: : 


The Criminal Procedure Code envisages three eae: of i intitiation of proceed- 
ings which are embodied in section igo. ‘ 


Any aggrieved person may seek to set the Criminal Law in ‘motion ‘by filing , a 
complaint before : a Magistrate. A complaint i is defined in section 4 (1) (h), as mean- 
in the allegation made orally or in writing toa Magistrate with, a view to, his taking 
action under the Code that some person, whether known or unknown, has committed 
an offence, but it does not ‘include the report ç ‘of a Police Officer. The general rule is 
that any person having knowledge of the commision of an offence may set the law in ` 
motion by'a complaint even though he isnot personally interested or affected ‘by the 
offence or. has no ‘personal knowledge of it. A complaint need nct be in writing but 
may be'oral. It need not contain the particular provision of law, such as the section 

-of the Indian Penal Code but must only contain astatement of the ‘facts relied on as 
constituting the offence and it is'for the Magistrate receiving the complaint to deter- 
mine, on the facts stated, what offence is prima Jacie made out. A report of a Police 
Officer is not included in the term “complaint” but any report which a Policë Officer 
makes in a non-cognizable- offence to a Magistrate with a view to action being taken 
on it, may-amount-to a ‘complaint as has been held by all -the High Courts now: and 

‘the Police Officer can be treated also as the complainant. 


The other mode of initiating proceedings is information to the Police of the 
commission of a cognisable offente in which case the Police have:to register it and 
start investigation. When information is given to a Station Tonie, Officer o the 
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commission of a non-cognizable offence within the limits of his station, the procedure 
is that he shall-enter the substance of such information in‘a book kept in'the station 
usually called the Station Original Diaw and refer the informant to the Magistrate 
as the offence is a non-cognizable one. In such cases it is:‘the-intention of the Legisla- 
ture that'aggrieved persons should be allowed: direct access to the Magistrate without 
the.intervention of the Police. A Station’ House: ‘Officer is empowered to investi- 
gate any cognizable case without the order of the Magistrate having jurisdiction over 
the local area. ‘The power conferred by section 156 is in the most general terms and’ 
no Magistrate has power to restrain the Police in their investigation. It has also to 
be noticed that if an aggrieved party ima cognizable offence goes straight to the Magis- 
trate he cannot refuse to exercise ‘jurisdiction simply: because he might have had re- 
course to the Police. The Magistrate'has also powers.under sub-sections (3) of sec- 
tion 156 or under section 202 to call in the assistance of the Police in having an investi- 
gation made. The procedure to be followed by the Station House Officer is laid 
down in section 157. He shall forthwith send a report of the same to the Magistrate 
empowered to take cognizance of the offence for the purpose of ensuring proper su- 
pervision and control of the Magistrate over the Police, .. With the sending of the 
report to the Magistrate begins the real connection. between the Police:and the. 
Magistrate which continues till the submission of the charge-sheet or the referred. 
charge-sheet. On fhe receipt of the former the Magistrate proceeds with the enquiry 
or trial and on the receipt of the latter he awaits the informant to appear before, him 
and claim a judicial enquiry or pass orders agreeing with the’ Police refusing to. 
proceed further in the matter. ©‘ AL 


In addition to these two. modes. of initiation of proceedings, we have dnother-in- 
which there has got to be a balancing between the interest of the aggrieved on the 
one hand and the accused on the other hand. :These are provided for in those sec- 
tions where the Magistrate cannot.take cognizance except on the complaint of some 
person aggrieved, ¢.g.,.in the case of adultery by the husband; in the case. of offences. 
against public justice, on the complaint of the public servant or with the previous’ 
sanction of Government in the case of offences under the Indian Arms' Acts In‘the 
case of deaths resulting from torture in Police: custody ‘the Legislature has had to 
balance the interests of the public as against those of‘the-agency for maintaining Law 
and Order. One'‘consideration is that it is.very difficult- for aggrieved persons in such’ 
cases to complain and substantiate what happened within the closed doors of a Police: 
Station and the second is that malefactors and: their relatives are easily -prone to 
make false.accusations. ` This is-well brought dut in the following'extract from Prof. 
Lewie Mayers: “The American Legal System” (1955), (Harper and. Sons, N.Y.) 
at pages 108-109. eh a r T Ae iei aT 


‘The methods used by the Police to compel disclosure’ of information or confession’ by the 
prisoner may range from mere prolonged and repeated questioning to physical brutality or more, 
refined forms of torture, such as keeping the prisoner awake for unendurable periods. ‘To all 
unlawful practices of this type the term the ‘third degree’ is commonly applied. ‘The extent to which + 
it is resorted, to, of course, varies with the tradition and practices of the particular police force involved, 
as well as with the ‘type of suspect involved and, doubtless to an extent in some parts of the country, - 
with the race of thé suspect. i ' Da i s : 


In the nature of the case, an accurate picture of the prevalence and character of the use of thë- 
third degree is almost impossible to obtain. The’unlawful acts of the police in this field are carried 
out for the most part with due precaution against the possibility that the suspect may be able to esta- 
blish a charge of physical violence. Even where he able to establish the facts, he is unlikely to wish to 
institute an action for damages ; and if he does he will encounter the unwillingness of jurymen to - 
return. a substantial verdict against, a police officer whom they believe to have been engaged in an 
honest, though perhaps extra-legal, attempt to convict a malefactor. Indeed the unformulated récog- 
nition, by the man in the street, of the difficulties which the police encounter in dealing with 
the professional criminal, if they confine, themselves to strictly lawful.methods, is doubtless responsible 
for the tolerance with which the use of unlawful methods by the police is so widely regarded. That 
such methods, once sanctioned, are likely to be used against the innocent as well as the guilty, and 
as well against the unfortunate citizen who may ‘by chance find himself wrongly suspected by the 
police as against the professional burglar, is all too casually over looked.” : : 


‘Section 176, Criminal Procedure Code, implemented by Police Standing Order 
157 represents therefore the initiation of proceedings after passing ‘the’ material 
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through a double-sieve as it were in order to ensure that there shall no hushing up 
anda Magistrate instead of a Policeman is made to investigate thereby protecting 
the public interests and this material collected in-the city of Madras is submitted to 
the highest ranking Metropolitan Magisterial Authority, viz., the. Chief Presidency 
Magistrate and it is for the Chief Presidency Magistrate to decide whether he should 
take cognizance or not and if he takes cognizance, the machinery . for. initiating 
proceedings for him is the Commissioner of Police being placed under-his orders to 
lay a complaint. In other words, section 176, Criminal Procedure. Code, is the root 
and Police Standing Order 157 is the fruit of this double safeguard provided in the 
interests of the public and the concerned Police Officers. .I need not point out that 
this third mode is without prejudice to the first and the second and it would be still 
open for a private aggrieved party, like the mother of the deceased Arumugham in 
this case, to initiate proceedings and also for the Commissioner of Police to initiate 
proceedings on his own.. In fact the executive instructions provide for such possi- 
bilities and against overlapping, Sa din hd 


The all-comprehensive section 190, Criminal Procedure Code, enumerates how 
a Magistrate may’ take cognizance of an offence upon receiving a complaint or a 
. charge-sheet or upon information received: from any person other than the Police 
Oficer or upon his own knowledge or suspicion that an offence has been committed. 
The present complaints would fall either under section Igo (a) or section 190 (c). 


Viewed in this light the initiation of proceedings in this. case is by 
one of the three prescribed methods for initiating proceedings and there is no repug- 
nance between it and the provisions of sections 5 and 156 to 173, Criminal Procedure 
Code. The fact-finding enquiry held by the Sixth Presidency Magistrate is in accor- 
dance with section 176, Criminal Procedure Code. : It was not necessary, ‘at’ least 
so far as the Metropolitan City of Madras is concerned, where the enquiry under sec- 
tion 176 is made by the Chief Presidency Magistrate or by a Magistrate deputed. by 
him, to be armed with powers under section 2 of the Madras Revenue Enquiries Act, 
1893. It may probably be different in the mofussil in the case of-enquiries being held 
by Revenue Divisional Officers who have not been invested with Magisterial powers. 
In this State the Revenue Subordinates are ex-officio Magistrates of various classes. 
` Therefore, the question of empowering the Chief Presidency Magistrate or the 
Magistrate deputed by him with powers under section 2 of the Madras Revenue 
Enquiries: Act, 1893, does not arise; Section 176, Criminal Procedure Code, itself 
arms them with sufficient powers for receiving evidence. Inan enquiry held under 
section 176 by the Chief Presidency Magistrate or the Magistrate deputed by him, 
the drawbacks stressed by the learned advocate, Mr. Nambiar, as being appurtenant 
toan enquiry under Police Standing Order 157 retailed in the petitioner’s affidavit 
reproduced above, do not arise. The problem of questioning under section. 342, 
Criminal Prodcedure Code, does not arise at this stage. In this enquiry also, no, 
Police Officer can be compelled to incriminate himself by reason of his being entitled: 
to invoke the privilege under section 132 of the Evidence Act, apart from the fact that 
at this stage of collection of materials in fact-finding the invitation to give evidence if 
he chooses to do so would only be eagerly availed of in order to show up the falsehood. 
of the accusation or the removal of any suspicion that might have been thrown on the 
Police Officers connected with the Station. This privilege, ziz., an opportunity to 
explain that the accusation or suspicion is unfounded is conferred upon the Police 
Officer because in the event of a report being made, it would be wholly unfair to do so 
without giving an opportunity to all concerned persons to come out as cléan as a 
hound’s tooth, and which is in pursuance of our maxim that no one shall be 
condemned unheard. 


The net result of this analysis is that the enquiry conducti aider section 176; 
Criminal Procedure Code, read with Police Standing Order 157 does not 
offend the other sections of the Criminal Procedure Code and is founded upon the 
immutable principles of truth and. justice. 

Equally devoid of substance is the contention that these proceedings constitute a 
violation of Articles 14, 20 (3) and ar of the Constitution. r : 
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Article 14 of the Constitution states that the State shall not deny to any:person 
‘equality -before the law, or: the equal protection of the laws.within the territory.of 
India. The following.extract from .Sei N. R. Raghavachariar’s “‘ Constitution.6f 
India ” sums up the well-settled principles for application of this Article, 


‘* That all citizens are equal before the law is a fundamental of every civilised Constitution, and 
that'is what has been given expression to in Article 14. Article 14 simply means that the State shall 
not state to any particular person that the law will treat him as an inferior to another when all the 
relevant considerations are equal as between them. The clause regarding the equal protection of 
the laws in the American Constitution has been the subject of numerous rulings of the Supreme Court 
of the United States which may be summarised as follows :— i 


As between two persons similarly circumstanced with equal qualifications and credentials, the 
law shall not discriminate in favour of one against another; nor is it a valid law which works harshly 
upon an individual or group. of individuals in comparison with another individual or group, when 
such differential treatment sounds in or smacks of a partiality on the part of a state between citizens 
and citizens on improper considerations, Thus so far as Indian Union is concerned, ‘the State shall 
not make a law to the detriment of one person with a view to favour another, or pass an order which 
betrays an interition on the part of the powers-that-be to treat particular persons 'more favourably 
than others, which would nullify the equal protection of laws vouchsafed under this Article. Thus, 
no person on the ground that he belongs to this or that community,.or on the ground that he comes 
of this or that stratum of society, can legitimately claim a superiority and a favoured treatment, and 
whatever justification there might have been for any such claim in the hoary past, when due to 
other conceivable cogsiderations necessitated by the then conditions of sociéty, such treatments 
might have een justified, those considerations have absolutely no ¡place in a modern democratic 
State in which every man is equal before the lJaw—(page 37), ` i 


The prohibition against the denialof equal protection of laws does not require that the law should 
have an equality of operation on persons as such, buton persons according to a relation, disti nguishing 
selecting and classifying objects of legislation within a wide range of discretion and according to the 
needs and circumstances of society from time to time are both necessary and permissible, provided 
the distinction is baséd‘on some reasonable and intelligible ground. Reasonable classifications made 
and imposed by law do not amount to a denial of equal protection. “All that can be said is, that the 
classification must not be arbitrary, capricious or colourable selection which no reasonable man would 
make, but must rest upon some difference which bears a reasonable and just relation to the act in respect 
of which the classification is made. As Justice Douglas observed in Skinner v. Oklahoma! ‘Under our 
constitutional system the States in determining the reach and scope of particular legislation need not 
provide abstract symmetry. ‘They may mark and set apart the classes and types of problems according 
to the needs and as dictated and suggested by experience’. A classification must not be arbitrary, 
artificial or evasive, and there must be a reasonable, natural and substantial distinction in the nature 
of the class or classes upon which the law operates. In respect to such distinctions, a legislative body 
has a wide discretion, and an act will not be held invalid unless the classification is clearly unreasonable 
and-capricious.”* ie : oe TR E aes 
These principles show that in the instant case the State has not denied these petitioners 
either equality bcfore law or equal protection of laws as between persons similarly 
circumstanced as the petitioners there is no discrimination. Section 176, Criminal 
Procedure Code, implemented by the executive instructions, embodied in Police 
Standing Order 157,is based upon reasonable classfication bearing a reasonable and 
just relation to the act in respect of which the classification is made. That classifica- 
tion is based upon the object-set out in In the matter of Trylokhnaih Biswas and Ram 
‘Churn Biswas®, by the Bench of the Calcutta High Court. It cannot be stated there- 
fore that the particular procedure prescribed under section 176, Criminal Procedure 
Code, implemented by Police Standing Order 157 and in regard to which all 
persons similarly-circumstanced like the petitioners are equally amenable isan 
infraction of Article 14 of the Constitution. l 


Article 20 (3) of the Constitution which states that no person accused of any 
. offence shall be compelled to be a witness against himself, is based on the maxim 
némo ‘tenetir prodere accussare seipsum (no man is bound to accuse himself), a maxim 
which received prominence in. England in the sixteenth century as a protest against 
the inquisitorial methods of the ecclesiastical Courts. The present clause follows the 
language of the Fifth Amendment of the American Constitution, but the rule laid 
down in our Constitution is narrower.than the American rule as expanded by inter- 
pretation. Thus, the words “accused of an offence’” make it clear that the” priv ilege 
under our Constitution isconfined to.an accused in a criminal proceedin gand ‘does 
-. - . e 


: ; ee 


te, 316 U.S. 535. -ioe o Let LLR. 3 Cal. 742. 
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not apply-to witnesses or to civil proceedings. It may be noted in this connection that 
‘the existing Indian Law relating to witnesses differs from.the English Law. Under 
the English law, not only an accused.in a créminal proceeding; but a.witness in any 
proceeding is protected from answering questions which may tend him to a: criminal 
prosecution, or any other penalty or forfeiture. But, in India, a mere witness. to. any 
proceeding has no such protection. Under section 132 of the Evidence Act, no 
witness is excused from answering any question on the ground that it would: expose 
him to criminal liability or penalty or forfeiture; but at the same time the law gives. 
him indemnity from any criminal] liability for such evidence except for perjury, It 
should be noted that the privilege conferred by Article 20 (2) of the Constitution will 
notaffect the existing law relating to witnesses. ‘The:expression ‘accused of an offence” 
also indicates that the privilege is confined to a proceeding before a criminal Court 
under the Criminal Procedure Code, where a person is charged with having committed 
an act which is punishable under the Indian Penal Code or any special or local law. 
The Court issues process againstthe accused if it does not dismiss the complaint un- 
der section 203, Criminal Procedure Code. A person against whom no process has been 
issued is not an accused. The word “accused” in the present clause will, acordingly, 
mean the accused who is on trial in the proceeding to which the provision is sought 
to be applied. i A ee , ' 
- -The word ‘compelled’ suggests that the prohibition is against compulsion. - This, 
the above constitutional bar would not affect the existing law such as the provisions 
contained in sections 337 and 339 of the Criminal Procedure Code. An accused can 
waive his privilege in lieu of pardon or immunity, It is also open to an accused by 
reason of the recent amendment to section 342, Criminal Procedure Code and section 
5, of the Oaths Act, to offer himself as a witness for the defence in confotmity with the 
general proposition enacted in section 118 of the Evidence Act that ail persons shall be 
competent to testify, It will be remembered that in England under the Criminal 
Evidence Act, 1898, an accused is competent to be a witness on his own behalf. The 
only inhibition is that an accused cannot be compelled to testify and the failure of the 
accused to testify cannot be commented upon in any case. Similarly, under sectton 
‘342, Criminal Procedure Code, an accused at the close of the prosecution can be 
invited to explain the circumstances in the evidence appearing aginst him and if he 
takes advantage of that invitation his answers can be taken into consideration. 
Therefore, the freedom that is guaranteed under Article 20 (3) is ffom his:being 
compelled to be a witness against himself against his will, in short, testimonial com- 
ulsion. See Basu’s ** Commentry on the Constitution of India” Second Edition, 
page 149 and following A.S. Chaudhri’s “Constitutional Rights and Limitations”, 
Volume 1, page 729 and following. ay: i 
“o Imthe instant case it is doubtful whether in a fact-finding enquiry of this nature 
‘this Article will apply. Sir John Woodroffe in the ‘Code of Criminal Procedure” 
page 196, points out that the form:of an enquiry under section 176 is directed more 
‘to elucidate the facts of an ‘unnatural death before there is reasonable suspicion. 
of the commission of an offence and that when such grounds do exist the enquiry 
Jcomes under another protion of the Code (Per Prinsep, J.)*. But it is not necessary 
for me to canvass-this position further and I shall assume that Article 20 (3) applies. 
What follows ? In this case the report of: the Magistrate:clearly shows that it was. 
made clear to these Police Officers that it was open to them to give evidence or not. 
The Magistrate has shown his awareness of Article 20 (g) and the constitutional 
freedom against testimonial compulsion and there is no reason to doubt that the ` 
“Magistrate, has indicated this awareness to the Police Officials of J-3 Police Station. 
Secondly, it is equally arguable whether these petitioners could be considered as. 
accused at this stage because the object of the enquiry was to collect materials regard- 
ing. the blameworthy conduct, ifany, or all or some of the Police officials of J-3: 
“Police Station. It is unnecessary to pursue this matter further because I shall pro- 
ceed on the assumption that as against these particular. Police Officers there ‘were 
“ averinents which would make them suspected persons at that stage. In view of the 
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invitation given to.them to-testify .or not, there can be no question of testimonial 
compulsion. That there was-no:testimgnial.compulsion ‘is‘further evident from the 
fact that all these petitioners are. ‘experienced: Police Officials who'knew full well 
that under section 132 of the Evidence. Act they could.claim privilege: The proof 
of the pudding is after all in-the eating. - In this‘case none of the petitioners-has given 
‘any evidence incriminating himself; apart from the fact that-their statements cannot 
be used as evidence against them, not tg speak of the report made by the Magistrate 
being equally, inadmissible in subsequent proceedings. ‘Therefore, Article 20 (3) is 
being invoked in vain as well as prematurely: ` That'is why in Dalmia’s case} it ‘is 
mentioned in the judgment: ' Pla ae oe F E 

” “ Lastly a point is raised that the notification is bad because it violates Article 20 (3) of the Con- 
stitution, It is. frankly stated by the learned counsel that this point is. rather premature at this 
stage and that he desires to reserve his.client’s right to raise itinflture.”? > “o V Ka, 

`` Then finally turning to Article 21 of the Constitution which states that no 
person shall be deprived of his life of personal, liberty except according to procedure 
established by-law, this follows the Fifth Amendment of the American Constivution 
which declares “No-person' shall be.: . . . deprived'of . his’ life, liberty or 
property, without due process-of law ” with essential variations as pointed’ out in 
Gopalan’s Gase?, gs ` a she g S rt es 
This Article is not intended to be a constitutional limitation upon the powers ofa 
Legislature otherwise conferred by the Constitution. Its object is simply to serve as a 
restraint upon the executive so that it may not proceed against the life or personal 
liberty of the individual savé under the authority of some law and in conformity with 
the procedure laid down therein, which again must be in conformity with Article 22. 


The expression ‘deprived of life’ will take in-also mutilation, etc. 


The term ‘personal liberty’ has been construed as follows : Liberty is a very 
comprehensive term and let alone it would include ‘not -merely freedom ‘to move 
aboyt unrestricted but such liberty of conduct, :choice‘and action as the law gives and 
protects., But by qualifying the word liberty by the word: ‘personal’ the import of 
the word liberty in Article 21.is-narrowed down to the meaning given in English Law 
in the expression ‘liberty of the person’ or ‘personal freedom’, i.e., the right not to bë 
punished, imprisoned or coerced ‘except according to‘ the ‘procedure’ established 
By lawo oe ge oe ue, i a o a e Bie a "ee ; 


” The word ‘deprived” has been construed ds total loss of personal liberty which is 
sought to be protected by Article 21 as distinguished from restriction or partial 
control of che right to move freély which is ‘Yéferred to in Article 19 (1) (d) 1ead-with 
clause. (§)-of that Article. sate Ae p Su eee 

In regard to the phrase . ‘established by law’ by the use of these words our Consti- 
tution ‘accepts the English. principle of supremacy. of the law, in preference ‘to the 
American doctriné of judicial review of legislation. ‘ Liberty, according to this view, 
is a liberty confined and controlled by law.’ Law in this expression means state- 
made‘or enacted law:and not the general principles of ‘natural justice. Patanjali 
Sastri, J., (as. he then was:) in Gopalan’s case? has stated.. ‘+ oe 


_ “ Procedure established by law, may well be taken to mean what the Privy Council referréd 
to in Emperor y.-Benoari Lal as the ordinary and well-established criminal procedure; -that is to say, 


those settled usages and normal modes of proceeding sanctioned ;by the Criminal Procedure 


Code, which is the general law of'criminal procedure in ‘the country.” a ase a 
This, procedure established-: by law means,'the manner and form of enforcing the 
law. .. Article 21 simply means that you cannot déprive a man of his personal liberty, 
unless you follow, and act according to the.law which provides for the. deprivation, 
of-such liberty. : Our- Constitution ‘does not gurantee the right to any ' particular 
procedure for the deprivation of life or‘personal liberty besides those'containéd in, 
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Article 22. Courts have no power to invalidate a legislation on the ground that the 
procedure provided therein is arbitrary, or unreasonable according to .them. 
There is under our Constitution no guarantee of any right to trial in the ordinary 
‘Courts of law or the indefeasible right of access to the ordinary Courts. See 
Durga Das Basu’s “Commentary on the Constitution of India” Second Edition, page 
155 and following. A.I.R. Commentaries “The Constitution of India” 1954 
edition, Volume 1, page 517 and following. 


Bearing these principles in mind, if we examine section 176, Criminal Procedure 
‘Code, implemented by the effectuating provisions in Police Standing Order 157 we 
find that there is no room for the application of Article 21 of the Constitution either. 


The final point remaining to be examined is whether these petitions are not 
amenable to the writ of certiorari as contended by the learned Advocate-General. 


Article 226 of the Constitution of India confers on the High Court the right to 
issue high prerogative writs of certiorari, prohibition, etc. The names of these writs are 
in Latin for the English Courts were issuing them in Latin when they originally came 
into existence. ‘Certiorari? means ‘to be certified’, while ‘prohibition’ has the 
‘same sense in English as well. In England the writ of certiorari is an ancient writ 
frequently employed both on the common law side and on the equity side of the 
Superior Courts. It is the process by which the King’s Bench Division, in the exer- 
-cise of its superintending power over inferior jurisdictions, requires the Judges or 
-officers of such jurisdictions, to certify or send proceedings before them into the King’s 
Bench Division, whether for the purpose of examining into the legality of such proceed- 
ings, or for giving further or more satisfactory effect to them than could be done by the 
‘Court below. This writ is available, for the removal of judicial act, or quasi- 

judicial act of any inferior Court or jurisdiction. 


= “The Privy Council described the nature of certiorari in Ryots of Garabbandho v. 
Kamindar of Parlakimedi+ as follows :— 


‘© The ancient writ of certiorari in England is an original writ which may issue out of a superior 
‘Court requiring the record of the proceedings in some cause or matter pending before an inferior 
‘Court should be transmitted into the superior Court to be there dealt with. The writ isso named 
because in its original Latin form, it required that the King ‘should ‘be certified’ of the proceed- 
‘ings to be investigated and the object is to secure by the exercise of the authority of superior Court, 
-that the jurisdiction of the inferior tribunal should be properly exercised. This principle has 
been transplanted to other parts of King’s Dominions and operates within- certain limitsin British 
India”. i 


A prohibition is a writ issuing properly only out of the Court of King’s Bench, 
being the King’s prerogative writ ; but, for the furtherance of justice, it may now 
also be had in some cases out of the Court of Chancery, Common Pleas, or Exchequer 
directed to the Judge and parties to a suit in any inferior Court, upon a suggestion, 
that either the cause originally, or some collateral mattér arising therein, does not 
belong to that jurisdiction, but the cognisance of some other Court. 


Atkin, L.J., has explained the nature and scope of the writs of certiorari and prohi- 
bition in Rex v. Electricity Commissioners*. In an oft-quoted passage he observed as 
follows : í 


“ Both writs are of great antiquity, forming part of the process by which the King’s Courts res- 
‘trained Courts of inferior jurisdiction from exceeding their powers. Prohibition restrains the tribunal 
-from proceeding further in excess of jurisdiction ; certiorari requires the record or order of the Court 
to be sent up to the King’s Bench Division, to have its legality inquired into, and if necessary to have 
the order quashed. Itisto be noted that both writs deal with questions of excessive jurisdiction, 
and doubtless in their origin dealt almost exclusively with the jurisdiction of what is described in 
ordinary parlance as a Court of Justice. But-the operation of the writs has extended to control the 
proceedings of bodies which do not claim to be, and would not be recognised as Courts of Justice. 
‘Whenever any body of persons having legal authority to determine questions affecting the rights of 
subjects, and having the duty to act judicially, act in excess of their legal authority they are subject 
-to the controlling jurisdiction of the King’s Bench Division exercised in these writs.” 

. : . 


“4. (1943) 2 M.LJ. 254 : LL.R. 1944 Mad. 164 (P.C.). ` 
457: L.R. 70 LA. 129: ADR. 1943 P.G. : 2. L.R. (1924) 1 K.B. 171,204. 
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Referring to the distinction between certiorariand prohibition the following observa- 
tions are made at page 206: : 


“I can see no difference in principle between certiorari and prohibition, except that the latte 
may beinvoked at an earlier stage. Ifthe proce@dings establish that the body complained ofis exceed 
ing its jurisdiction by entertaining matters which would result in its final decision being subject to being 
brought up and quashed on certiorari, I think that prohibition will lie to restrain it from so exceeding 
its jurisdiction.” i 

Conversely, if the proceedings could have been stopped by writ of prohibition. 
they can be quashed by certiorari if not prohibited earlier. When the subject-matter: 
is within the jurisdiction of a tribunal, prohibition will not be granted, but certiorari 
may be granted, for instance, to have it removed to a higher Court when complex and 
difficult questions are involved. 


The requirements for a writ of certiorari or prohibition are the same in (a) Eng- 
land (b) Australia (c) United States of America and (d) India. 


(a) England. 


‘Halsbury’s Laws of England (Sirnonds Edition), Volume 11, page 55 (para. 114) 
has the following to say : 


“* The orders of certiorari and prohibition will lie to bodies and persons other than Courts stricto 
sensu. Any body of persons having legal authority to determine questions affecting the rights of 
subjects, and having the duty to act judicially, is subject to the controlling jurisdiction of the High 
Court of Justice, exercised by means of these orders. It is not necessary that itshould be a Court : 
an administrative body in ascertaining facts or law may be under a duty to act judicially notwithstand- 
ing that its proceedings have none of the formalities of, and are not in accordance with the practice of, 
a Court of law. It is enough if it is exercising, after hearing evidence, judicial functions in the sense 
that it has to decide on evidence between a proposal and an opposition. A body may be under a duty, 
however, to act judicially (and subject to control by means of these orders} although there is no form 
of lis interpartes before it ; itis enough that it should have to determine a question solely on the facts. 
of the particular case, solely on the evidence before it, apart from questions of policy or any other 
extraneous considerations . . 4 a’ 


Again, at pages 134-135 (paragraph 251) : 

** Certiorari will issue to quash the determinations of any body of persons having legal authority 
to determine questions affecting the right of subjects and having the duty to act judicially. Cer- 
tiorart lies only in respect of judicial, as distinguished from administrative acts. A proceeding may 


be a judicial proceeding, and subject to certiorari although it is subject to confirmation or approval 
and the approval has to be that of the Houses of Parliament . . 


What is meant by Court is discussed in title ‘Courts’ Volume 9, page 342 and foll. of 
Halsbury : R. v. Electricity Commissioners, R. v. Manchester Legal Aid Committee 
Ex parte, R. A. Brand and Go., Lid®., see also R. v. Minister of Health Ex parte Davis?, 
R. v. Minister of Health, Ex parte Villier*, Nakkuda Ali v. Fayaraina®, R. v. London 
County Council Ex parte Entertainment Protection Association Lid.*, per Scrutton, L.J., 
R. v. City of Westminster Ex parte Grosvenor House (Park Lane Ltd.)7, R. v. Statutory 
Visitors Gaterkam8, go la me 


Schwartz in his “Law and the Executive in Britain”, (1949 edition), at page 
160, states. : 


“Tt will be recalled that both certiorari and prohibition ‘ in their origin dealt almost exclusively 
with the jurisdiction of what is described in ordinary parlance as a-Court of Justice’. And even 
to-day the writs are not available against ‘other than judicial acts’, This requirement has, however 
been very liberally construed. Certiorari, said Fletcher . Moulton, L.J., in an important case, ‘is 
frequently spoken of as being applicable only to judicial acts’, but the cases by which this limitation 
is supposed to be established show that the phrase ‘ judicial Act’ must be taken in a very wide sense, 
including many acts that would not ordinarily be termed ‘ judicial’. As further explained by Scrutton 
LJ. : ‘It is not necessary that (the body reviewed) should be a Court in the sense that this Court 
is a Court ; it is enough if it is exercising, after hearing evidence, judicial functions in the sense that 
it has to decide on evidence between a proposal and an opposition ; and it is not necessary to be 
strictly a Court ; if it isa tribunal which has to decide. rights after hearing evidence and opposition, 
it is amenable to the writ of certiorari............. 27 . 


1. LR. (1924) 1 K.B. 171 C.A. at pp. 204 5. LR. 1951 A.C. 66 (P.C.) at P. 75. 
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» Signor,Galeotti in his comparative study under the title “ The Judicial Control 
of Public Authorities in England and in Italy” at page 66, has the following to say : 


“ Again both the English and the Italian systgn know a method of judicial control! leading to 
the effect of setting aside, or quashing an administrative decision. The prerogative order of certiorari 
as the usual weapon to quash an unlawful act in England, whereas the decree of annulment by the 
Consiglio di Stato has the same result in Italy. Both these methods are subject to limits in their scope 
though arising from a different source; certiorari is subject to the condition that the decision to which 
it applies be one of a quasi-judicial character ; the foundation and the extent of this category are 
considered elsewhere ; but, it may be safely said that, in spite ‘of a rather large interpretation by the 
Courts of such a category, the scope of certiorari does not cover all kinds of administrative acts ; those 
acts which are described as ‘ ministerial’ and (semble) the acts “f where the administration may 
-act in summary fashion without notice and hearing’ are not amenable to this method.” > . > > 


(b) Australia. 


“Wynes in his “Legislative, Executive and Judicial Powers in Australia” (Second 
.Edition) at page 606 states that for the issuance of the writs of prohibition which are 
issued at an earlier stage than certiorari; the leading statement of principle is found in 
R., v. Electricity Commisioners1, and that = 


“the writ issues not of course, but, subject to certain limitations; ‘goes as of right when the 
prosecutor is directly affected by the course pursued by a tribunal to which the writ lies and the prose- - 
-cutor shews satisfactorily that the tribunal is about to act to his detriment in excess.ofits authority.” 


He: cites the Australian decisions R. v. Connell®, ‘and Reg. v. Wright®, for 
the proposition that writs of prohibition lie only in respect.of acts to be done judicially 
and that acts which are ministerial in.their nature or administrative'only, or amount 
to the exercise of a subordinate legislative power are not subject to the writ, even 
though what is done involves an excess of authority; i ; 


Nicholas in his Australian Constitution (Section Edition) at page 383 refers to 
R. v. Nickman*, and R, v. Drake Brockman®, for the proposition that ‘prohibition’ 
goes wherever officers of the Commonwealth, having legal authority. to determine 
questions affecting the rights of subjects and having the duty to act judicially, act in 
excess of their legal authority . . j ; 


(c) United States of America. 


Ferris in his “Extraordinary Legal Remedies” at -page 181 points out that at 
common law certiorari lies only to review judicial, and not legislative, or discretionary 
or ministerial acts, or to review the case on the merits, that the difficulty is in deter- 
mining the character of the action and that judicial action is an adjudication. upon 
the rights of parties who in general appear or are brought before the tribunal by 
notice or process, and upon whose claims some decision or judgment is rendered. The 
Taw in the United States of America is stated by Ferris & Ferris at page 178 as follows: 


“The object of the writ is to curb excess of jurisdiction, to keep inferior Courts and tribunals 
within their bounds. Its purpose is to bring for review before a superior Court the proceedings and 
judgments of inferior Courts and tribunals clothed with authority to act judicially, where no appeal 
or other adequate remedy is available, and is appropriate in all such cases where the substantial 
rights of an applicant have been so far'invaded as to préjudicially affect him if the proceeding or 
judgment remains unreversed..........4- ?? ` x i i 


Fa 


(d) India. ` : 

_. _. The case law in India has been expounded in the following standard text-books : 
A.T. Markose’s “Judicial Control and Administrative Action in India” (M.L.J. 
publication) chapter X, page287 and following “‘ Province of writs of certiorari and 
prohibition involving classification of administrative action for the purpose.of judi- 
cial control”; A.S. Chaudhri’s “High Prerogative Writs” Volume 1, Chapter 11, 
Chapter V, (Page 160 and following), “Prohibition and certiorari ' when issued;” 
K. Venkoba Rao’s “ Law of Writs” in India, Chapter VI, (page 324 and following), 
Certiordri'? Prem’s “Law of Habeas Corpus, certiorari, Mandamus and Emergency 


? 
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Legislation”, Chapter XI (page 247 and following): Certiorari :. Aggarwala’s Funda- 
mental Rights and Constitutional’ Remedies, Volume II, page 938 and following ; 
and ‘G. C. Venkata Subbarao’s henge Writs and Fundamental fights’, First 
Edition, page 101, and following. 


‘ The substance of these expositions can be stated thus: The writ of cortlorart is 
drawn up for the purpose of enabling the High Court to control the action of inferior 
Courts and to make it certain that they shall not exceed their jurisdiction. The 
writ is intended to bring into the High Court the decision of the inferior tribunal, 
in order that the High Court may be certified whether the decision is within the 
jurisdiction of the inferior Court. There has been a great deal of discussion and a 
large number of cases extending the meaning of “Court”. It is not necessary that it 
should-be a Court in the sense in which 'the High Court is a Court and it is enough if 
it is exercising after hearing -evidence, judicial functions‘in the sense ‘that it has to 
decide on evidence between a proposal andan opposition and it is not necessary to be 
strictly a Court ; ifit isa tribunal which has to decide rights after hearing evidence 

and opposition, Ät is amenable to the writ of certiorari, The four conditions under: 
. Which a writ of certiorari will issue are: whenever any body of persons, firstly: 
having legal authority; sécondly, to determine questions, affecting the- rights.of 
‘sbjects, thirdly, having the duty to act judicially, and fourthly, act in excess of their 
legal authority, thty are subject to the. controlling. Prono of the High Court 
exercised in these writs of prohibition -and certiorari. ed 


In this’connection the following important decisions of the Supreme Court . 
Province of Bombay v. Khushaldass+, Venkataraman’s -case*, Brajanandan’ Sinha*, (C.A. 
Nos. 455 to 457 and 656 to 658 of 1957), Dalmia’s case and of the Nagpur High 
Court in M. V. Rajwade v. Dr. S. M. Hasan’ can also be usefully referred to. --- 


On the foot of these principles set out above, it was held in these decisions that if 

r the person inquiring into was not a Court and that the proceeding was not a judicial 

preceeding, the consequences attached to judicial and cues judicial prcecromae® ofa 
Caqurt or Tribunal-do not’ arise. 


The, Supreme Court has held in Province of Bombay vi Khuskaldas Advani, that 
when the executive authority has to form an opinion about an objective matter as a 
preliminary step to the exercise of a certain power conferred on it, the determination 
of the objective fact and the exercise of the power based thereon are alike matters of 
an administrative cliaracter and are not amenable to the writ of certiorari. On this 
basis it was-held by majority, reversing P. V. Rao and Others v. Khushaldas®; . that the 
‘decision of Government about a public purpose under the Bombay Land Requisition 
Ordinance, 1947, contains no judicial element in it, and therefore a writ of certiorari, 
cannot issue. It was observed in this case. 


., “The inquiries mentioned in sections 10 and 12 are only permissive and the Government is 
not obliged to make them. Moreover, they do not relate to the purpose for which the Jand may 
‘be required, They are in respect of the condition of the land and such other matters affecting. 
Jand. ‘The words of section 3 read with the Proviso and the words of section 4 taken along with 
the scheme of the whole Ordinance, do not impart into the decision of the public purpose the 
judicial element required to make the decision judicial or quasi-judicial. The decision of the 
Provincial Government about public purposs i is therefore, an administrative act, and there is no 
scope for an application for a writ of certiorari” 


In S.A. Venkataraman v. The Union G India and another’, we find the following 
observations, 


“< As the law stands at Drsni, the only purpose, for which =z an enquiry under Act XXXVII of 
1850 could be made, is to help the Government to come to a definite conclusion regarding the mis- 
behaviour of a public servant and thus enable it to determine provisionally the punishment which 
Should be imposed upon him, prior to'giving him a reasonable opportunity of showing cause, as is 

ae B R 
1. (1950) 2 M.L.J. 403 : : (1950)-S.C.J. 451: M.LJ. S.C. 67: 1959 1 An.W.R. S.C. 67. . 
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required under Article 311 (2) of the Constitution. An enquiry under this Act isnot at all compul- 
sory and it is quite open to the Government to adopt any other method if it so chooses. It is a matter 
of convenience merely and nothing else. It is against this background that we will have to examine 
the material provisions of the Public Servants (Inquires) Actof 1850 and see whether from the nature 
and result of the enquiry which the Act contemplates it is at all possible to say that the proceedings 
taken or concluded under the Act amount to prosecution and punishment for a criminal offence.”’. 


On the foot of these principles it was held in Brajnandan: Sinha v. Jyoti Narain*, that 
the Commissioner appointed under the Public Servants (Inquiries) Act XX XVII of 
1850, is not a Court within the meaning ofsection 3 of the Contempt of Courts Act 
XXXII of 1952, approving the Privy Council decision in Shell Co. of. Australia v. 
Federal Commissioner of Taxation®. defining “judicial power” at page 295, and the 
previous decisions of the Supreme Court in Bharat Bank, Ltd., Delhi v. Employees 
of Bharat Bank Ltd., and Magbool Hussain v. The State of Bombay*, where the test of a 
judicial tribunal as laid down in a passage from Cooper v. Wilson®, was adopted by the 
Supreme Court. It was concluded (p. 159) : i 


* A true judicial decision presupposes an existing dispute between two or more parties, and therr 
involves four requisites : (1) The presentation (not necessarily orally) of their case by the parties 
to the dispute ; (2) if the dispute between them is a question of fact, the ascertainment of the fact 
by means of evidence adduced by the parties to the dispute and often with the assistance of argu- 
ment by or on behalf of the parties on the evidence; (3) if the dispute between them is a question 
of Jaw, the submission of legal arguments by the parties ; and (4) a decision which disposes of the 
whole matter by a finding upon the facts in dispute and an application of thé law of the land to the 
facts so found, including where required a ruling upon any disputed question of law ”. 


. The definition of a Court given in Royal Aquarium and Summer and Winter Garden 
Society Ltd. v. Parkiason®, and Dawkins v. Lord Rokeby’, was referred to znd the position 
summarised in the following passage in Halsbury’s Laws of England, Hailsham 
Edition, Volume 8, page 525, was set out : 7 


“ Many bodies are not Courts, although they have to decide questions, and in so doing have to 
act judicially, in the sense that the proceedings must be conducted with fairness and impartiality, such 
as assessment committees, guardians committees, the Court of referees constituted under the unem-` 
ployment Insurance Acts to decide claims made on the insurance funds, the Benchers of the Inns of 
Court when considering the conduct of one of their members, the General Medical Council, when 
considering questions affecting the position of a medical man’’. 


an Ramakrishna Dalmia’s case’, it was found that the enquiry by the Commission 
was neither a judicial nor a quasi-judicial proceeding attracting the issue of appro- 
priate writs under Article 226 of the Constitution, on the foot of the following 
principles : ' 


E agauas As has been stated by the High Court itself in the latter part of its judgment, the 
only power that the Commission has is to inquire and make a report and embody therein its recom- 
mendations. The Commission has no power of adjudication in the sense of passing an order which 
can be enforced proprio vigore. A clear distinction must, on the authorities, be drawn between a 
decision which, by itself, has no force and no penal effect and a decision which becomes enforceable 
immediately or which may become enforceable by some action being taken. Therefore, as the 
Commission we are concerned with is merely to investigate and record its findings and recommenda- , 
tions without having any power to enforce them, the inquiry or report cannot be looked upon as a 
judicial inquiry in the sense of its being an exercise of judicial function properly so called...... ss 
An inquiry necessarily involves investigation into facts and necessitates the collection of material 
facts from the evidence adduced before or brought to the notice of the person or body conducting 
the inquiry and the recording of its findings on those facts in its report cannot but he regarded as 
ancillary to the inquiry itself, for the inquiry becomes useless unless the findings of the inquiring body 
are made available to the Government which set up the inquiry. It is, in our judgment, equally 
ancillary that the person or body conducting the inquiry should express its own view on the facts 
found by it for the consideration of the appropriate Government in order to enable it to take such 
measure as it may think fit to do. The whole purpose of setting up of a commission of Inquiry 
consisting of experts will be frustrated and the elaborate process of inquiry will be deprived of its 
utility if the opinion and the advice of the expert body as to the measures the situation disclosed calls 
for cannot be placed before the Government for consideration notwithstanding that doing so cannot 
be to the prejudice of anybody because it has no force of its own. In our view the recommendations. 
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of a Commission of Inquiry are of great importance to the Government in order to enable it to make 

up its mind as to what legislative or administrative measures should be adopted to eradicate the evil 

found or to implement the beneficial objects it has in view. From this point of view, there can be no 

objection even to the Commission 'of Inquiry recommending the imposition of some form of punish- 

ment which will, in its opinion, be sufficiently deterrent to delinquents in future. But seeing that 

the Commission of Inquiry has no judicial powers and its report will purely be recommendatory 

and not effective proprio vigore and the statement made by any person before the Commission of 
Inquiry is, under section 6 of the Act, wholly inadmissible in evidence in any future proceedings, 

civil or criminal, there can be no point in the Commission of Inquiry making recommendations for 

taking any action ‘ as and by way of securing redress or punishment’, which, in agreement with the 

High Court, we think, refers, in the context, to wrongs already done or committed, for redress or ’ 
punishment for such wrongs, if any, has to be imposed by a Court of law properly constituted exer- 

cising its own discretion on the facts and circumstances of the case and without being in any way 

influenced by the view of any person or body, howesoever august or high powered it may be....... 


In M. V. Rajwade v. Dr. S. M. Hason! it fell to the Nagpur High Court to find out 
whether a Commission set up under the Commissions of Inquiry Act, 1952, was a 
Court and its proceedings were judicial proceedings. It was held by that Court ;, 

: “Section 4 of the Commissions of Inquiry Act, 1952, only clothes the Commission with certain 
powers of a civil Court but does not confer on it the status of a Court. 


Under section 5 (4) of the Commissions of Inquiry Act, 1952, the Commission is fictionally 
a civil Court only for the purpose of the contempts punishable under sections 175, 178, 179, 180 
and 228 of the Indian Penal Code subject to the condition that it has not the right itself to 
punish contemners, a ¥ight which other Courts possess under section 480 of the Criminal Procedure 
Code. The fiction relating to the proceeding before the Commission is confined to offences that are 
punishable under sections 193, 228 of the Indian Penal Code and does not extend beyond this limit. 
The Commission is only a fact-finding body and meant only to instruct the Government without 
producing any document of a judicial nature. The Commission hence is not a Court within the 
meaning of the Contempt of Courts Act, 1952”. 

Bearing these principles in mind, if we examine the instant case, it will be 
found that the proceedings of the Fifth Presidency Magistrate which are sought to be 
quashed by the writ of certiorari, are not judicial or quasi-judicial] proceedings amena- 
ble to a writ of certiorari in that those proceedings constitute nothing more than a 
fact-finding enquiry and have none of the characteristics of judicial or quasi-judicial 
proceeding, that it is only optional for the Magistrate holding the inquiry under sec- 
tion 176 to make a report or not, that the object of the enquiry is nothing more than 
to furnish materials on which action might be taken or not, that the report by itself 
would purely be recommendatory and not one effective proprio vigore, that it does 
not dispose of the right of parties and in fact neither the report nor the s.atements 
recorded therein would be admissible in evidence in any future proceedings. 
Therefore, I find myself in entire agreement with the contention of the learned 
Advocate-General that in these circumstances a writ of certiorari cannot issue. 


Therefore looked at from any point of view these petitions have got tg be 
dismissed and are hereby dismissed. 


I wish to express finally my great indebtedness to the learned advocate Mr. 
M. K. Nambiar and the learned Advocate-General for their exhaustive analytical 
and lucid expositions which were of great assistance to me in the disposal of these 
petitions. . ` 


Before parting witk this case I wish to record that the intense publicity discussed 
aboveif it had left an unfortunate impression that such instances constitute the 
approved pattern of investigation in the metropolitan area, it would be unjustified. 
Government and the higher Police Officers have been sparing no efforts. to 
condemn third-degree methods. The instant case is but one instance which has 
yet to be tested and proved in a Court of law. 


Somasundaram, J.—I had the privilege of perusing the judgment of my learned 
brother and I agree with the order proposed by him. But in view of the importance 
of the question, I would like to add a few words. The facts have been fully set out 
in the judgment of my learned brother that it is unnecessary for me to re-state or 
repeat them here. I will confine myself to the questions of law raised for the purpose 
of invoking the jurisdiction of this Court to issue a writ. ' . 
E T eee 
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:The contention of the learned counsel, Mr. Nambiar; is that under section 5 of 
the Code, all offences under the Indian-Penal Code shall be investigated, enquired 
into, tried and ovherwise dealt with according to the provisions hereinafter contained. 
The proceedings in question, according to te contention, did not conform to the 
. provisions of the Code of Criminal Procedure and, therefore they are null and void ; 
and the complaint now laid and pending before the Second Presidency Magistrate is 
without jurisdiction and, therefore, the proceedings and the complaint must be 
‘quashed. . 


_ At the outset, I must point out that these proceedings which are undoubtedly in 
the nature of an enquiry or investigation do not relate to an enquiry into an offence 
under the Indian Penal Code. If enquiry into an offence under the Indian Penal 
Code has got to be conducted by a Magistrate, then he must take cognizance of it under 
any one of the clauses mentioned in section 190 (1) of the Code of Criminal Procedure 
and dispose of the case in the manner provided by the Code. He has either to dis- 
miss the case under section 203, Criminal Procedure Code, if there is no sufficient 
ground for proceeding, or, if the offence disclosed is one for which the procedure is the 
procedure for the trial of a summons case, then the provisions of Chapter XX must be 
followed ;'but, if the offenc: is one for which the procedure is the one for trial-of a 
warrant case, then the provisions of Chapter XXII will have to ke followed ; and if 
the offence is one which is exclusively triable by the Sessions Court, then the procedure 
provided under Chapter XVIII of the Code of Criminal-Procedure will have to be 
followed ; and, if it is a summary trial, then the procedure in Chapter XXII will 
have to be followed. In all these cases the Magistrate passes a final order, either dis- 
charging the accused or acquitting the accused or convicting the accused and senten- 
cing him according to law or committing him for trial to the Sessions Court, accord- 
ing to the nature ofthe case. The very argument of Mr. Nambiar that after recording 
the evidene in this case, the Magistrate who Conducted the enquiry should have taken 
cognizance of the offence under section 190 (c) pre-supposes that the Magistrate who 
was conducting these proceedings had not taken cognizance of any offence. Section 
5 on which Mr. Nambiar relies is confined only to investigations, enquiries on trials for 
an offence under the Penal Code. The enquiry not being an enquiry into an offence, 
does not fall within the scope of section 5 and, therefore, there is no disobedience o 
section 5 or any of the provisions of the Code. À N: 


The proceedings in question relate to the death or torture of a person who, it is 
stated, was in the custody of the Police at the relevant time. They purport to be 
conducted in pursuance of Police Standing Order 157. These Police Standing 
Orders are based either on the instructions given by the Inspector-General of Police 
‘or on Government Orders issued to them. In cases where the-death occurs when the 
person is in the custody of a Police Officer, there is no presumption that the death is 
due to an offence committed by the Police Officer. The death may be due to natural 
causes. The person brought to the Police Station for the purpose of interrogation 
may suddenly die of heart failure or may die as a result of shock without his being 
beaten but solely on account of his being brought to the station and kept in custody. 
‘It may also be due to the illness which he might have developed either before and 
resulting in his death as soon as he was brought to the Police Station, or due to illness 
subsequently. The death may also be due to beating by the Police. There may, 
therefore, be several causes for the death of the person while in the custody of the 
‘Police: Inasmuch as the Police may be interested in hushing up if an offence were 
committed, it has been considered fit and wise to ask a Magistrate to conduct an 
enquiry to ascertain the cause of death in such cases. It is only after the enquiry 
and after receipt of the information as to how the person died,.the authority will 
be in a.position either to.prosecute or not to prosecute any Police Officer in whose 
‘custody the person: was alleged to have been, during the time of his death. . For 
such a purpose, Government, with a view to satisfy the public have instructed certain 
officers other than Police Officers. to conduct an enquiry in such cases. ‘The Legis- 
lature*also has- inserted provisions in-the Criminal-Procedure -Code to. enable a 
Magistrate to find out the truth in such cases. One such provision is section 176 
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of the Code. of GriminalProcedure. . Accarding to this provision, when 'any person ’ 
dies while in the custody of the Police, the nearest Magistrate ‘empowered to hold 
„an inquest shall, and, in any other cases mentioned: in section 174, clauses (a), (b) 
.and..(c) of sub-section (1); any- Magisteaté so empowered may hold an inquiry into 
the cause of death either iristead-of, or in addition to, the irivestigation held by the 
Police Officer, and if he does so, he shall ‘have all the powers in conducting it which: 
‘he would have in holding an inquiry into an offence.. The Magistrate holding 
such an inquiry shall record the evidence taken by: him in connection therewith 
in any of the manners hereinafter prescribed according to the circumstances of the ` 
‚case. Then power is given to disinter corpses. The section confers on the Magis- 
trate powers which he would have if.he holds an enquiry into an offence. This 
itself suggests that when he is holding an enquiry under section’176 into the cause 
-of. death of a person in Police custody he is not enquiring:into an offence : he is 
-only holding an enquiry into:the cause of death and -this is either instead of, or, in 
addition to, the investigation by the Police. . na 
Section 176, Criminal Procedure Code, as it is found in the Code, does not apply 
to the City of Madras. : By section 157 of the Edst ‘India Company Act, 1793 (33 
‘Geo. III,-Chapter 52), Coroners were appointed for the Cities of Bombay, Calcutta 
and Madras. Then the Coroners’ Act IV of 1871 was passed which was applicable 
to the three Presifiency-Towns of Bombay, Calcutta and Madras. Then the Code 
-of Criminal Procedure came into force. Under section 1 (e) of the Code of 1882, 


` * Nothing in sections 174, 175 and 1 76 shall apply to the Police in the City of Madras.’ 


By Act V of 1889 the office of Coroner of Madras was abolished, by omitting 
“ Madras ” -in Coroners:Act IV of 1871. Section (1) of Act V of 1889 repealed 
-clause (e) of section 1 of the Criminal Procedure Code, 1882, and clause (2) of sec- 
tion 4 of Act V of 1889 is as follows :— 


EE Sections 174, 175 and'176 af that Code (X of 18827 shall, in their application 
sto the area comprised within the local limits of the ordinary original civil jurisdiction of the High 
‘Court of Judicature at Madras; be read as follows :— > » f - 


~ “Section 174. se mes. os oa i 
_ Section 175 ee.. esee... 


Section 176 ieee es ee ee e- 


p 


“The Chief Presidency Magistrate, or such other Presidency Magistrate as the Chief Presidency 
-Magistrate may depute in this behalf, shall, when any person dies while in the custody of the Police 
or in prison, and may in any other case mentioned in section 174, sub-section (1), clause (a), 
clause (b) or clause (c), hold an enquiry into the cause of death either instead of, or in addition to, 
-the investigation under either of the two last foregoing sections ; and, where he does so, he shall 
have all the powers in conducting it which he would have in holding an enquiry into an cffence, 
-and shall record any evidence taken by him in the course of the inquiry as nearly.as may be in the 
smanner prescribed in section 362....... Pees gee 


-Act’V:of 1889 thus amended section 176 of the Criminal Procedure Code so far 
-as the City of Madras is concerned. It is the amended section 176 that is appli- 
cable ‘to the City of ‘Madras. There are thus two provisions one section 176 
as it is found in the Code applicable to the Presidency of Madras: and the other as 
-amended by Act V of 1889 applicable to the City of Madras. Under the provisions 
of the amended section the Chief Presidency Magistrate may either hold the en- 
-quiry himself or-direct another Magistrate to hold the enquiry. It is contended 
«by Mr. Nambiar that this provision is not now in force, as Act V of 1889 has itself 
:been repealed by Act.I of 1938 : Does the repeal of Act V of 1889 repeal the amend- 
ment also? - Section 4 of Act I of 1938 and section 6(2) of the General Clauses Act, 
1897, save this amendmént notwithstanding the repeal of Act V of 188g. The conten- 
tion of Mr. Nambiar ‘is that section .176 as amended by. Act V of 1889, for the City 
-of Madras, has not''been incorporated in’ the main Act, and, as`it is not incor- 
porated in thé main Act it must ‘be construed only to be a provision’ in Act V of 
1889 ‘and when’ Act V of 188g'is repealed 'by Act I'of 1938, the section as amended 
is also repealed.’ ‘I arn-unable to agree with his contention. When an Amending 
_Act‘says' that the provisioris of the ‘Act ‘amended. will be 'réad''as follows for a‘parti_ 
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cular area, it means this is an amendment of the original Act which was amended . 
and it must be deemed to have been incorporated in that Act. The fact that this 
provision was not actually incorporated does not, in my opinion, affect the question. 
The error may have been due to oversight oa the part of the authorities who was 
concerned in publishing these Acts. But that error on his part cannot affect the 
validity of the provision even if it had not been incorporated in the main Act. A 
reading of section 4.(2) clearly shows that the provisions in sections 174 to 176 of the 
Criminal Procedure Code, 1882, must be read as mentioned therein for the City 
of Madras. It is clearly an amendment which should „have been incorporated 
in the main Act itself and, as already stated, the mere omission to have it so incor- 
porated does not affect its continued validity. I hold (agreeing with my brother) 
that section 176, as amended by Act V of 188g is still in force for the City of Madras. 
The Chief Presidency Magistrate may, therefore, either himself enquire into the 
cause of the death or depute any one of the other Presidency Magistrates to enquire 
into it. This proceeding relating as it does to the cause of death of a person in 
the custody of the Police in the City of Madras, it is section 176 as amended by 
Act V of 1889 that is applicable. The Chief Presidency Magistrate, therefore, if 
he does not hold the enquiry himself is well justified in asking the other Magistrate 
to hold the enquiry into the case. So far, therefore, for the City of Madras, the 
provisions of the Criminal Procedure Code have been complied with when the 
Chief Presidency Magistrate has directed the Fifth Presidency Magistrate to 
conduct an enquiry into the cause of the death of the person while he was in Police 
custody.. The Legislature after providing that the investigation, enquiry or trial 
for offences under the Indian Penal Code should be in accordance with the 


‘Sey Stee 


the Pojice Standing Order provides for it. As to what should happen after con- 
-ducting an enquiry under section 176 the Act is silent. It is true that after finishing : 
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an enquiry the Magistrate in the moffussil or a Presidency Magistrate or Chief Pre- 
sidency Magistrate, as the case may þe, may take cognizance of an offence under 
section 190 (1) (c). This is what Mr. Nambiar contends should-have been. done. 
But the Magistrate is not bound to take cognizance of an offence of which he may 
havé gained knowledge during the conduct of this enquiry. It is not the bounden 
duty of a Magistrate to take cognizance of all offences which come to his knowledge, 
or of which he acquirés knowledge in some form or other. A Magistrate may be 
going along the street and he may be informed of a murder being committed. He 
may have all the powers to take cognizance of that offence but he is not bound to 
take cognizance of that merely because he has knowledge of the offence committed. 
There may be so many.ways in which the Magistrate may come to know that an 
offence has been committed and it is not obligatory on the Magistrate to take cog- 
nizance of all such offences. Section 190 simply says “‘ may take cognizance of 
the offence”. Clause (c) stands on an entirely different footing from clauses (a) 
and (b) to section rgo(1). The Magistrate, therefore, even if he comes to know or 
‘acquires knowledge that an offence has been committed is not, in my opinion, bound 
to take cognizance of it. Further, the statute itself does not provide for any final 
order to be passed by him when he conducts an enquiry into the cause of the death 
of the person while in Police custody. Under section 176 either as applicable’ to 
the Presidency of Madras or to the City of Madras, it is silent on the sub ect. So 
far as section 176 as applicable to Madras is concerned, when the Chief Presidency 
Magistrate deputes another Presidency Magistrate to conduct the enquiry 
according to instructions he must send a report to the Chief Presidency Magistrate. 
This does not seem to be in any way inconsistent with the provisions of the Criminal 
Procedure ‘Code. Where a Code is silent and is not against the sending of the 
report, I am unable to see how the sending of the report to the Chief Presidency 
Magistrate without his taking cognizance under ‘section 190 (1) (¢) in any way 
offends the provisions of the Code. The proceedings, therefore, looked at from 
any point of view do not offend the provisions of the Criminal Procedure Code. 


The argument of Mr. Nambiar is that the proceedings are not in consonance 
‘with the provisions of the Code of Criminal Procedure, as they should be according 
to the provisions of section 5, and therefore, they are null and void. In my opinion, 
this must fail as in one view they are not proceedings to enquire into an offence under 
the Indian Penal Code and in the other view the provisions of the Code of Criminal 
Procedure with regard to the death of the person while in Police custody as appli- 


cable to the City of Madras (section 176 as amended by Act V of 1889) have been 
followed in this case. : 


Assuming for a moment and for purposes of argument that these proceedings 
are not in conformity with the provisions of the Code of Criminal Procedure, then 
the next question to be considered is whether a writ lies against these proceedings 
and the report of the Magistrate. It is a well-settled principle that writs lie only 
against the decisions or determination of rights of parties by either a judicial or quasi- 
judicial tribunal. It is the contention of Mr. Nambiar that the reports of the Fifth 
Presidency Magistrate and Fourth Presidency Magistrate with their findings amount 
to a decision and, therefore, a writ lies against them. Do these reports therefore 
constitute decisions or determine rights of parties? In these proceedings there was 
no Prosecutor nor any defence. There were no parties. The enquiry, as stated 
earlier, is only to find out the cause of death. The report by its very nature does not 
decide anything. There is no order passed which is binding on any party. In these 
circumstances it seems to me that these proceedings resulting in the report cannot 
attract the jurisdiction of this Court to issue a writ. An examination of the case- 
law will support the above view. @ +5 


In In re the Grosvenor and West-End Railway Terminus Hotel Ltd.1, Lord Esher, 
M.R., at page 337 dealing with an enquiry under section 56 of the Companies 
Act of 1862 says as follows :— __ $ : ae 


r 





1. (1897) 76:L,T. 337. ` 
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“The examination- is to be.made for the purpose of making a report and that report when made 

„has no legal effect with ‘regard to any one and cannot be used as evidence against any one. The 

enquiry held by the Inspector is not a judicial eriquiry and has nothing in the nature of a judicial determination 

WEA The report will not be evidence in a Court of Justice of the existenceʻof. any fact mentioned 

in it. It.binds no one and has no effect upon any one or any company. It isnot a -judicial 

enquiry and even if he should overstep the authority which he has, he is not liable to a writ.of 
prohibition’’.- (Italics is mine). k 


.In Rex v. Electricity Commissioners, ‘London Electricity Joint Commitee Co. sa , (1920) 
. Ex partet, Bankes, L.J., observed as follows : aA ET 


“Tn short, there must be the exercise of some Tight or chity to decide in ‘ties to: provide 
scope for a writ, of certiorari at common law.” ; ; 


- At page 205, Lord’ Atkin, L. J.» observed as liowa's 


‘* Wherever any body of persons having. legal authority to determine questions affecting the 
rights of subjècts and having the duty judicially, act in excess of their legal authority hey are subject to the 
controlling jurisdiction of the King’s Bench Division exercised in these writs.’ (Italics is mine), 


- In Hearts of Oak Assurancé Company, Ltd. v. Attorney-General”, z Lord ‘Thankerton, 
observes as follows : 


“It appears to me to be clear that the object of the examination is ‘merely to recover information 

as to the company’s affairs and that tt is in no sense a judicial proceeding for the purpose of trial of an offence; 
it is enough to point out that there are no parties before the Insbector, that he aloge conducts the enquiry, 
and that the power to examine on oath is confined to the officers, members, agents.and servants of 
the company. The information so gained by the Commissioner, either by himself or from -the 
report of an Inspector, will enable him to decide whether to take action under sub-section (2) of 
section 17. If he takes so serious a view of the situation as, in the case of a society to award 
-dissolution or, in the case ofa company, to petition for winding up, the society or company 
respectively will have the opportunity of having the whole matter judicially investigated in the 
case of a society in an appeal, and, in the case of a company, by opposing the petition.” (Italics. 
“is mine). 


At page 400, “Lord Macmillan states as follows : 


“Tt will thus be’seen that in the case of an industrial assurance company the Commissioner 
can take effective action on the inspection and report only by means of an application to the Court, while in 
the case of a collecting ‘society his action may be reviewed by the Court, so that in either case’ the 
inspection may ultimately be followed by judicial proceedings.” (Italics is mine). 


Coming to the decisions of our Courts, in S. A. Venkataraman v. The Union-of 
India and anether®, their Lordships of the Supreme Court referring to the inquiry 
under Act XXXVII of 1850 by a Commissioner of Police observa at Base pad 
as follows : 

SS AS omai appointed under this Act has no daty to investigate any aas Which is 
punishable under the Indian Penal Code or the Prevention of Corruption Act and he has . abso- 
lutely no ) jurisdiction to do so. The subject-matter of investigation by him is the’ truth or 
otherwise of the imputation of misbehaviour made against a public servant and it is only as in- 
stances of misbehaviour that the several articles of charge are investigated, upon which disciplinary 
action might be taken by the Government if it so chooses.- The mere fact that the word * prose- 
cution’ has been used, would not make the proceeding before the Commissioner one for prose 
cution of an offence. As the Commissioner: has to form his opinion upon legal evidence, he has 
been given the power to simmon witnesses, administer oath to them and also to compel produc: 
tion of relevant documents. ‘These may be some of the trappings of a judicial tribunal, but they 
‘cannot make the proceeding anything more than a mere fact-finaing enquiry.......... ~. At thé 
clost of the enquiry’. the Commissioner has to submit a report to the Government regarding his: 
finding on. each one of the charges made. Thisis a mere expression of opinion and it lacks 
both finality and authoritativeness which are the essential tests of a judicial pronouncement. |The 
opinion is. not even binding on the Government.” Fa 


‘In the above case the enquiry was against a particular individual for acts which” if 
proved will amount to an offence. Witnesses were examined on oath, and a 
report was submitted to Government with an - expression of | the .opinion of the 
Inquiring Officer. Still as it lacked finality and auhoritativenea. it, was not 
considered a judicial pronouncement, . > g 


In Brajnandar Sinka v. Jyoti Narain* their Loriiships at’ page 158 referred to sihé 
case in Shell Co. of Australia.v, Federal aka OF. Loran änd:state as follows: 


F ` ‘ 





iy 
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1) RAJANGAM v. STATE OF MADRAS (Somasundaram, J.). 103, 
_ "The Privy Council in, thé case of Shell Co. of “Australia v., Federal Commissioners *; thus ‘defined 
‘Judicial Power’ at page'295 i, a eee a 
Is, this right, 2 ‘What is ‘Judicial Powe’? Their Lordships are of opinion that one of. the 
best definitions is that given by Griffith, C.J., in Huddart, Parker & Co. v, Moorehead*, where he says: 
* I. am of opinion that the words ‘ Judicial Power’ as used in section 71 of the Constitution’ mean the 
power which every sovereign authority.-must of necessity have to decide controversies between its 
subjects, or between itself and its subjects, whether- the rights-relate to life, liberty or property. The 
exercise of this.power does not begin tintil:, some tribunal which has . power to give a binding and 

authoritative’ decision (whether subject to appeal or not) is called: upon to taken action’.”’ - ' 
In Sri Ramakrishna ` Dalmia’s case? their Lordships held in Civil -Appéals Nos. 
455 to 457 and-655 to 658 of-1. 57, that the enquiry: by a Commissioner was neither 
judicial nor quasi-judicial proceedings to attract the’writ jurisdiction under Article 


226 of the Constitution. They-state as-follows:  - - 


El... a AS bås beeri stated ‘by the High Court itself in the latter part of its judgment, the 
only power thatthe Commissioner has isto inquire and make a: report and embody therein’ its 
recommendations, The Gommission has no power of adjudication in the sense, of passing an order 
which can be enforced proprio vigore. A clear distinction must, on the authorities, be drawn between 
a decision which, by itself, has no force and no penal effect and a decision which becomes enforceable 
immediately or which may become enforceable by some action being taken. Therefore, as the Coni- 
mission we are concerned with is merely to investigate and record its findings-and recommendations 
‘ without having any power to enforce them, the inquiry or report cannot be looked upon as a judicial 

3D 


inquiry in the sense of its being an exercise of judicial function properly so called............ 
The above decisions clearly establish the position that unless the body or the 

Tribunal which investigates or holds an enquiry-is, by law, entitled to giye a decision 

on the material placed before them, any finding arrived at by such body will not 


be subject to the writ jurisdiction of this Court. i : : 


Halsbury mentions in his Laws of England, volumie 9 at page 859, paragraph 
1450, another class of cases to which writs will be refused. He states : / 
“There are some acts on the part of Tribunals with regard to which, upon grounds of-public 
policy, the writ will be refused irrespective of the question whether such acts are of a judicial or of a 
ministerial character. Thus, the order of a Court of quarter sessions granting exclusive audience 
to barristers will not be removed, because Courts of Justice possess inherent rights with regard to the 
regulation of their own procedure. The ‘decision of justices to commit a defendant for trial or to 
admit him to bail will not be removed, inasmuch as to grant the writ in cases of this kind would cause 
delay and embarrassment in the administration of.the law. Certiorari will not lie to remove assessments. 


to the land-tax; because to remove them would occasion grave public’ inconvenience,” ot 
Applying the above principles to the proceedings in question, the Magistrate 
first-of all does not enquiré into the offence ; secondly, after enquiry into the pro- 
ceedings hë sends a report. - He does not give any. decision or determine the rights 
of the parties. As pointed out earlier, during the-whole of this enquiry there was 
no Prosecutor, and there was no accused: to defend himself. It is, as pointed out 
in one of the decisions cited above, a. fact-finding enquiry; an enquiry to ascertain 
‘the cause of the death of the person and to report to the Chief Presidency Magis- 
trate the opinion of the enquiring officer. Since such’a report does not amount to. 
a decision or the determination of the rights of parties by the Fifth or the Fourth 
Presidency Magistrate, there is no’scope for the issue of a writ. ' 


-Mr. Nambiar relied on, the decision of Kuppuswami Aiyar, J., in Veerappan, 
In re4, as showing that. proceedings ynder section 176 of the Code of Criminal Pro- 
cedure are judicial proceedings and are subject to revisional jurisdiction of the High 
Court. This decision has overlooked an important circumstance, namely, that under 
section 435, Criminal Procedure Code, the High Court can call for and examine 
the record of any-proceeding, only of an inferior Criminal Court. It Kas not been 
contended before us that this enquiry by a Magistrate under section 176 is by a 
Court. - As it isnot a Court, the records of it cannot be called for by the High Court 
under section 435. In our view the decision of Kuppuswami Aiyar, J., is not correct. 

The learned counsel relies upon’ the definition of judicial proceedings in sec- 
tion:4(m) of the Code of Criminal Procedure to show that these’ proceedings béfore 


1 LR. (1931) A.C. 275. 1 M.L.J. (S.C.) 67: (1959) 1 AnW.R, (S.0.) 67. 
2s ` (2909): 8..C.L.R. 330, 357. “eomma. (1943) 2 M.L.J. 182: AIR i54 Mad.. 
3e Since reported in (1949) S.C.J. 147 è (1959) 37- 
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the Fifth Presidency Magistrate and Fourth Presidency Magistrate are judicial pro- 
ceedings. It is true that clause (m) defines judicial proceedings as including any 
proceeding in the course of which evidenceds or may be legally taken on oath, It 
only means wherever the expression ‘ Judicial Proceeding’ is used, it is a procee- 
ding in the course of which evidence is or may be legally taken on oath. The 
converse is not always the truth. All men are mortals, but all mortals are not men. 
A judicial proceeding may be one in which evidence is or may be legally taken on 
oath; but all proceedings in which evidence is taken on oath do not necessarily 
mean judicial proceedings. These proceedings not being judicial proceedings, I 
do not see how Article 20(3) can be invoked, That applies to a case in which the 
„accused is compelled to be a witness against himself. There is no accused in this 
case till the facts are ascertained. It may be that some of the Police Officers who 
were examined may or may not subsequently turn out to be accused. But at the 
time when the enquiry was conducted there was no accused charged with any 
offence. Even otherwise warnings were given to the Police Officers that they are not 
bound to give evidence except in the case of one to whom it is not clear that the 
-warning was given before he was examined. A Police Officer is not bound to give 
evidence himself and under section 132 of the Indian Evidence Act he can very well 
‘seek protection by refusing to answer: questions which will incriminate himself. 
- “There -isy-no question of Article 20 (3) of the Constitution*being offended by 
-these proceedings ; and, therefore, the proceedings are not ultra vires the Consti- 
tution. The regular judicial enquiry against these accused is yet to start. Only the 
complaint has been filed and it has been transferred by the Chief Presidency Magis- 
trate to the Second Presidency. Magistrate and the question, therefore, of the 
application of Article 21 does not arise. The regular procedure is being followed 
for enquiring into the offences. Sen 

Another minor point which was also laid stress on is that the Chief Presidency 
“Magistrate should not have directed the Commissioner of Police to file a complaint 
before him. According to the contention of the learned counsel; he had acquired 
‘knowledge of the commission of the offence and he could have acted under sectfon 
190 (1) (c) and this direction to the Commissioner of Police to file a complaint is 
artificial. This is doing a thing indirectly which ought to be done directly. Here 
again the argument overlooks the fact that if he takes cognizance on the report, he 
will have to act under section 191, Criminal Procedure Code and this is what he 
‘has done after asking a complaint to be filed before him. As regards asking the 
‘Commissioner of Police to file a complaint, I do not see there is anything illegal 
in this. Instead of acting on his own, he has asked the Commissioner to file a 
‘formal complaint. It seems to me that the rights ofthe accused have not been 
„affected in any manner by such procedure. 


G 


~ Apart from all these consideration, I do not see how a complaint which is now 
‘before the Court can be quashed, unless there is a bar under any of the provisions 
-of sections 195 to 199 of the Code.of Criminal Procedure to the Court taking 
cognizance of it. There is no such bar. In the absence of such a bar I do not “see 
“how the Second Presidency Magistrate to whom the complaint has been forwarded 
.can refuse to take cognizance of the offence. , Now that he has taken cognizance of 
the offence, in the absence of any provision prohibiting him from doing so, ,I do 
-not see how. the enquiry can be stopped. ` 


There are no grounds to interfere with the proceedings in the Court of the 
‘Second Presidenċy Magistrate and, for the reasons already mentioned, no case 
“has been made out for the issue of a writ. These petitions are, therefore, 
dismissed. 


I agree with my learned brother that these proceedings should not be given 
-such publicity as has been given in this case. In future the Magistrates will bear 
this in mind when they conduct such enquiries. No costs. 


RM. ‘Petition dismisséd. 


1] KAMALAMBAL 0. KRISANASWAMI VANDAYAR (Ramachandra Iyer, F.). i05 


IN THE HIGH COURT- OF. JUDICATURE AT MADRAS. 
Present :——Mr. Justicy RAMACHANDRA IYER. 


Kamalambal. . . 5 of oy .. Petitioner*® 
Krishnaswami Vandayar `.. Respondent. 


Madras Cultivating Tenants Protection Act (XXV of 1955) and Amendment Act (XIV of 1956), section 
4 (5)— Effect on orders of Civil Courts for possession and possession taken in execution in respect of areas to which 
the Act did not originally apply. , 


The Madras Cultivating Tenants Protection Act, 1956, before its amendment by Act XIV of 1956, 
did not apply to areas governed by the Tanjore Tenants and Pannayal Protection Act of 1952. 
The expression ‘ date aforesaid’ in Explanation IT to section 4 of the Act, introduced by Act XIV of 
1956, refers only to the date of the Amending Act and not the original Act of 1955. 


Hence where a tenant had been dispossessed in execution of an order of a civil Court before the 
extension of the Act -to such areas, he could not claim the benefit of section 4 (5) of the Act. Where 
in execution of a civil Court decree the property had been delivered, the record of such delivery 
would establish the factum thereof and it would be binding not only on the parties but also on the 
Revenue Court. It would not’be open in such a case to the Revenue’ Court to investigate whether 
in fact there, was delivery, or not. 7 


Petition undeg section 115 of Act V of 1908 praying the High Court to revise the - 


‘Order of the Court of the Revenue Court of Tanjore, dated 27th June, 1957 and 
made in Petition No. 152. of 1957. -7.' - i 


1 


T. S. Kuppuswami-lyer, for Petitioner. -: 
V. Venkataraman, for Respondent. 
‘The Court delivered the following 


Jupcment.—The landlord is the petitioner in this Civil Revision Petition. The 
Civil Revision Petition is directed against an order of the Revenue Court passed’ under 
section 4 (5) of the Madras Act XXV of 1955 restoring possession of the lands to the 
r&pondent.’ The petitioner, landlord got a decree in ejectment against the res- 
„pondent and obtained delivery of ‘possession on 6th Septémber, 1956, through the 
process of the Civil Court. That delivery has been’ duly recorded in the execution 
- proceedings.of the decree in ejéctment and it would not be open to the parties to 
challenge the truth or otherwise of the delivery except by way of appeal from that 
order recording delivery. The record of the Civil Court showing that delivery has 
been effected on 6th September, 1956 is conclusive on the question as between the 
parties as to whether in point of fact property was’ delivered over to the landlord or 
not but unfortunately the Revenue Court did not. appear‘to' have felt bound by the 
adjudication bythe Civil Court and has proceeded: to: investigate the question 
whether really there was any Celivery ‘in the Civil-Court. The record of delivery 
in the Civil Court is, in my opinion, binding not only on the parties but also on the 
revenue Court. 


As stated already the application for restoration of possession was filed under sec- 
tion 4 (5) of Act XXV of 1955. ‘That section as originally ‘enacted did not apply to 
the areas to which the’ Tanjore Tenants and Pannaiyal Protection Act (Act XIV 
of 1952) applied. The land in the present case is situate in Tanjore district and was, 
therefore; governed by the provisions of the Tanjoré Tenants and Pannaiyal: Protec- 
tion Act. Madras Act XXV of 1955 was amended by.the Madras Act XIV of 1956 
which introduced Explanation II to section 4 of Act XXV of 1955 in these terms: 


Explanation I1.—‘In relation to areds where thé'Tanjore Tenants and Pannaiyal Protection Act 
1952 (Madras Act XIV of 1952) and to‘areas where the South Kanara; Cultivating Tenants Protec- 
tion Act, 1954 (Madras.Act VI of 1954) were ‘in force immediately before the date of coming into 
force of the Madras Cultivating Tenants Protection (Amendment) Act, 1956 the expression ‘com: 
mencement of this Act wherever it occurs, in this Act” shall be construed as referring to the daie 
aforesaid?” + - a 3 a HVS. oe pom Pace ea GE 
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By reason of this Explanation the tenant would be entitled to claim restoration of 
possession if on the date of coming into force of the Madras Act XIV of 1956 or 
. thereafter he was dispossessed but as state@l already he was dispossessed on 6th 
September, 1956, that is sometime before coming into operation of the Madras Act 
XXV of 1955 as amended by Act XIV of 1956 in regard to areas to which Madras 
Act XIV of 1952 applied. Act XIV of 1956 received the assent of the President on 
2gth September, 1956. It is, therefore, clear that the tenant-respondent cannot claim 
the benefit of section 4 (5) of Act XXV of 1955. Mr. Venkataraman on behalf of the 
respondent argued that the words in the Explanation, namely, “the expression com- 
mencement of this Act shall be construed as referring to the date aforesaid” would 
‘only refer to the date of coming into force of the Madras Act XXV of 1955 in its. 
original form. I think this contention is not well founded. A reading of Explanation: 
II clearly shows that the “date aforesaid” refers only to the date when the Act XIV 
of 1956 came into force. The order of the lower Court cannot, therefore, be sus- 
tained and the respondent would not be entitled to restoration of possession as he is 
not entitled to the benefit of the Madras Act XIV of 1956.. 


The Civil Revision Petition is, therefore, allowed with costs and the application 
before the revenue Court for restoration of possession will stand dismissed. 


R.M. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE RAMACHANDRA IYER, 


Patel Bros. : .. Petitioners? 
v. ii 


Vadilal Kashidas Ltd. i ©. „Respondents. 
Contract Act (IX of 1872), section 28—Contract to exclude the jurisdiction of one of two competent 
Courts—Interpretation of. ` 
Ouster of jurisdiction of a Court to which a person is entitled to resort to under Civil Proce@ure 


Code or any other Statute cannot be a matter of presumption, but should be proved by express words. 
of the contract or at least by necessary or inevitable implication. 


Where a contract merely contained a printed clause that the transaction is subject to Bombay 
jurisdiction, it cannot be implied that the jurisdiction of all other Courts are excluded. Such a clause 
cannot also amount to a contract between the parties agreeing to have Bombay as the venue for 
settling all disputes. 4 . 


Hemchandra Sahu v. Messrs. Sirdarlall Kerarimall and Go., G.R.P. No. 1010 of 1953, followed. 


Petition under section- 115 of Act V of 1908 praying the High Court to revise the 
Order of the second Judge of the Court of Small Causes at Madras, dated roth 
October, 1957 and made in S.C.S. No. 7610 of 1956. 


V. C. Viraraghavan and D. Lakshmi Narasimhan, for Petitioners. 
Kesavlal Tarwady, for Respondents. 


The Court delivered the following 

_ Jupcment.—This is a Revision Petition filed at the instance of the plaintiffs in 
S.G.S. No. 7610 of 1956 on the file of the Small Causes Court at Madras. The suit 
is for recovery of a sum of Rs. 281-4-0 as damages for breach of contract for non-deli- 
very of goods contracted to be sold by the defendants. The plaintiff, a firm carrying, 
on business at Madras-enttered into a contract for the purchase of one bale of cotton 
cloth with the defendants. The defendant is a limited liability company carrying on 
business at Bombay. According to the plaintiffs delivery was to be made at Madras. 
The defendants contested the claim and one of the objections was that the Madras 
Court ‘had no jurisdiction over the subject-matter of the suit. Beyond filing the 
contract Exhibit P-1, ‘Exhibit P-2 being a translation of a portion of Exhibit P-1 
which is in Hindi, no other evidence was let in, in the case. The learned Judge held. 
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that a part of the cause of action arose at Madras and that therefore the suit would be 
entertainable by the Madras Court. But referring to a statement at the top of Exhi- 
bit P-1 which contained the words, “Subject to Bombay jurisdiction,” he held that 
there was a contract excluding the jurisdiction of the Madras Court and investing the 
same only upon the Bombay Courts. In that view he held that the suit was not main- 
tainable at Madras and returned the plaint for presentation to the proper Court. 
The plaintiffs have come forward with this Civil Revision Petition against that order. 
Exhibit P-1 a bill issued by the defendant to the plaintiff is stated to evidence the 
contract. At the top of the bill, words, “Subject to Bombay jurisdiction” are men- 
tioned and underlined. Thereafter the name of the defendant firm, address, etc., 
are given and the document runs as follows : “Purchaser : Patel Brothers. The un- 
dernoted goods Ready/Forward are sold on the conditions mentioned overleaf : 7 
Godown Street, Madras. One Bale at Rs. 0-15-6: per yard. Medium. To be 
despatched to Madras by goods train”. Then it is signed by some person on behalf of 
the defendant. It is admitted that the contract was entered into at Bombay and the 
defendants are carrying on business at Bombay. There is however a controversy as 
to where the cause of action or a part of it arose. Having regard to the fact that the 
contract was made at Bombay it cannot be held that the whole of the cause of action 
arose at any other place. The only question-is whether a part of the cause of action 
arose at Madras. Mr. Keshavlal Tarwady appearing for the defendants has contend- 
ed before me that no part of the cause of action arose at Madras and that the finding of 
the lower Court in that regard is erroneous. I am unable to agree with this con- 
tention. There is nothing to indicate in the contract itself that the delivery was 
to be made at Bombay. The document stated that the goods were'to be despatched 
to Madras and specific mention is also made to “No. 7, Godown Street, Madras.’” 
Presumably that-was the place where the goods were to be consigned. There is no 
evidence as to how the price was to be realised by the plaintiffs. The usual procedure 
followed by the merchants is to despatch the goods and then send a railway receipt to 
their own bankers who would collect the money against the delivery of the railway 
rectipt. In such a case the property does not ordinarily pass to the purchaser before 
he paid the money. There is no evidence in the case as to the method adopted for the 
payment of the price. Nor is there any evidence to show as to when the properties in the 
goods were intended to pass tothe buyer. The averments in the plaint would seem 
to suggest that the delivery was intended to be at Madras. That is consistent with the 
terms of Exhibit P-1. Mr. Keshavlal Tarwady refers me to paragraph 3 of the 
plaint in this connection and says that it should be implied that celivery was intend- 
ed to be at Bombay. There is no warrant either in the pleading (plaint) or in 
the evidence for such a suggestion. Paragraph 3 of the plaint does not either ‘ex- 
pressly or impliedly admit that delivery was intended to take place at Bombay. I am 
therefore of the opinion that the learned Small Cause Judge is right when he held 
that part of the cause of action arosé at Madras. The question then is, whether 
under the agreement between the parties there is an exclusion of the jurisdiction of 
the Madras Court. On behalf of the respondents reliance is placed upon the decision 
in Hoosen Kasam Dada (india), Ltd. v. Motilal Padampat Sugar Mills Co., Lid. That 
was a case where the terms of the contract contained this clause : 
“ All disputes in respect of this contract shall be settled by arbitration failing which shall be 
‘settled in the Court of seller’s jurisdiction where this contract shall be deemed to have been entered. 
into’’. : : 
The learned Judges held that 
“ Where there are two competent Courts which can deal with the subject-matter of a litigation 
it is open to the parties to a contract to agree that disputes in respect thereof should be adjudicated 
upon by one of the two competent Courts and such an agreement is perfectly legal and not contrary 
to section 28 of the Contract Act.” 
As may be seen from the terms of the contract in that case, that was a case where 
there was a specific mention in the contract itself that one Court shall have juris- 
diction and the other Courts\shall not have such a jurisdiction. Mr. Keshavla 
Tarwady in a strenuous argument contended that the mention of “Bombay juris- 
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diction ” impliedly meant an exclusion of the jurisdiction of the Madras Court and 
referred me to the decision in A. K. Kaliyappa Chettiyar @ Sons v. Currimbhoy - 
Laljee Sajun & Co.4, That was a case fi which there was a clause in a Bill 
of Lading stating that Bombay Courts alone shall have jurisdiction. The learned 
Judges held that such an agreement was not void under section 28 of the Indian 
Contract Act. Even in that case there was a specific exclusion of all other Courts 
except the Bombay Court. In the present case there is no such exclusion. Exhibit 
P-1 says that the transaction is “ subject to Bombay jurisdiction”. But it does not 
exclude the jurisdiction of any other Court. In my opinion ouster of jurisdiction of 
a Court to which a person is entitled to resort to under the Civil Procedure Code or 
any other statute cannot be a matter of assumption or presumption but one to be 
proved by express words contained in the contract or at least by necessary or inevi- 
table implication. It cannot be said that this test is satisfied in this case. On the 
other hand I find a decision of Balakrishna Iyer, J., in Hemchandra Sahu v. Messrs. 
Sirdarlall Kerarimall @ Co.*, wherein the learned Judge has held in an almost identical 
situation that the jurisdiction of the Madras Court cannot be taken away because in 
the letter-head of the defendant he had printed the words “‘subject to Berampur juris- 
diction ”. The learned Judge held that those words were ‘not sufficient to consti- 

. tute a contracting out of the jurisdiction of the Madras Court. I respectfully agree 
with that view. I am also of the opinion that the mere printing-of the words “subject 
‘to Bombay jurisdiction ” in Exhibit P-1 cannot amount to a contract that both the 
parties agreed to have Bombay as the venue for the settlement of disputes. By , 
way of analogy one may refer to cases where interest is stated to be payable in the 
trademens bills when goods are sold on credit. Such statements have been held not 
to amount to a contract to pay interest: see the decision in Civil Revision Petition 
‘No. 260 of 1923.3 I am of opinion that, that principle would apply to the present 
‘case as well. Mr. Keshavlal Tarwady next referred to the decision in Sheik 
Dawood Rowther v. The South Indian Railway Co., Lid.*, where under the agreement 
‘the consignor agreed to pay rate according to goods tariff. By mistake the concession 
rate which was no longer in force was charged. The contract also providede for 
‘the rectification of mistakes. It was held that it was subject to the tariff rates and 
‘that the carrier was entitled to collect higher rate. But that was a case where 
there was a specific agreement saying that the transhipment was agreed to subject 
to the tariff rates and that would incorporate the tariff rates into the contract. 
‘But in the instant case there is only a question of a mere recital on the top of the 
-bill and it cannot be incorporated as a term of the contract. 


- In this view the order of the Jower Court is not correct and is set aside. - The 
suit will be entertained by the lower Court and disposed of according to law. There 
“will be no orders as to costs. 


R.M. ; : — , Petition allowed . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice. RAMACHANDRA IYER. 


“V. Dhandapani ..  Appellant* 
v. ; 
Salem Co-operative Whole-sale Stores Ltd., by Secretary .. ‘Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), section 41—Effect of an order under declaring 
«a termination of service as illegal—Right of employee to get his wages during the period when he was not in 
„actual service. i 

The effect of setting aside inan appeal under section 41 of the Madras Shops and Establish- 
_ments¢Act by the Commissioner of an order ofthe employer terminating the services of his 
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em loy ec as ille is that the employee must be deemed to have continued in seryice. The 
einination ine Ail the employee will be entitled to his salary during the period when he 
was prevented from doing his work by the wrongful act of the employer. 


Balasundara Mudoliar v. Ellappa Mudaliar, (9957) 1 M.LJ. 7, referred. 


Appeal against the decree of the District Court of Salem in A.S. No. 360 of 
1954. preferred against the Decree of the Court of the District Munsif of Salem in 


O.S. No. 323 of 1953. ; a 
A. Ramachandran for Messrs. Row and Reddy, for Appellant. 
T. M. Chinnayya Pillai, for Respondent. 


The ‘Court delivered the following Xa 
Juvoment.—This Second Appeal arises from the decree of the District Judge 


' of Salem in' A.S. No. 360 of 1954 affirming the decree of the District {Munsif of Salem 


1 


in O.S. No. 323 of.1953. - z 


The plaintiff is the appellant. He filed a suit out of which this appeal arises 
for recovery of a sum of Rs., 1,183-7-4 representing the arrears of salary from 18th 


-November, 1951 to 8th February, 1953 and bonus payable to him for two years, 
-1950-1951 and 1951-1952. Ao 


The appellant was employed as a godown keeper in the respondent Society 
since October, 1943. His service was terminated by an order dated 17th November, 
1951 by the Society. There was an appeal at the instance of the appellant to the 
Assistant Commissioner for Workmen’s Compensation, Madras under section 41 
of the Madras Shops and Establishments Act, and, that officer set-aside the order 
of the respondent as illegal. Thereupon the respondent Society re-entertained 
the appellant from 8th February,.1953. The appellant has filed the present suit 
for the recovery of the amount aforesaid for the period during which he was no 
allowed to be in service by the wrongful order of the respondent. . 


The respondent contested the claim on the ground that the order of the rein- 
stftement did not entitle the appellant to claim arrears of salary for the period. Both 
the lower Courts have held that the appellant would not be entitled to the arrears 
of salary claimed except for a small sum of Rs. 78 and dismissed the suit. The 
appellant has filed the present appeal. ` ` 


Mr. A. Ramachandran on behalf of the appellant contends that the order of 
the respondent-Society terminating the service of the appellant having been set aside 
as illegal by the authority constituted under the Madras Shops and Establishments 
Act it should be deemed to be non-existent and the appellant should be deemed to 
have been in the service of the respondent Society, It may be that he was not actually 
doing service: under the Society, but that was the result of the wrongful act of the 
respondent and not attributable to any default of the appellant. , Therefore, he 
contends, the appellant is entitled to the. amount claimed. ; a, 


' On behalf of the respondent Mr. ‘Chinnayya, Pillai contends that the service of 
the appellant was only a temporary one and that‘as the order of the Commissioner 
did not provide for the payment of arrears of salary, he would not be entitled to any 
relief. , - l 


I cannot-agree with this contention. The effect of setting aside the order of 
the respondent Society terminating the service of the appellant was that he continued 
to be in service. If he continued to be in service he should be paid his salary. It 
is not the case of the respondent that they terminated his service by any other 
order except the impugned one. , In this connection I may refer to a decision of 
this Court reported in Balasundara Mudaliar v. Ellappa Mudaliar’. Iam of opinion 
that the termination in the present case being wrongful the employee must be 
deemed to have continued in service without a break and that he would be entitled 


to the salary for which he filed the suit. The result is that the appellant will be. 


« 
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entitled to the decree as prayed for with costs throughout. Court-fee due to the 
Government to be paid by the respondent. : 


Leave refused. A 
R.M. -_— Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Ramaswamt1. 


Mohan (minor) and others .. Petitioners* 
v. 


R. Balaram and others .. Respondents. 

Madras Court Fees and Suits Valuation Act (XIV of 1955), section 66 (1)—Application for leave to appeal 
in forma pauperis—Rejection of and direction to pay Court-fee within time fixed—Further direction for rejection — 
of appeal in default of payment—Payment of part of Court-fee payable and failure to pay balance within time 
and extended time—Application for refund of Court-fee paid on ground of inability to pay balance and oñ 
ground of appeal becoming infructuous—Maintainability. 

Where an application for leave to appeal in forma spauperis is rejected and the applicant is directed 
to pay Court-fee within a fixed period, in default of which the appeal is to stand rejected, but the 
applicant pays only a part of the requisite Court-fee and fails to pay the balance within the time fixed 
or within a further extended period and applies for refund of the Court-fee paid on the memorandum 
of appeal on the ground ofinability to pay the balance of the Court-fee and the appeal having thereby 
become infructuous, it is a fit case in which the Court should direct the issue df a certificate of refund 
of Court-fee paid for enabling the applicant to apply to the revenue authorities for ex gratia refund as 
in the case of spoilt stamps, the appeal not having been numbered. 

Rachakonda Nagaratnam, In re, (1950) 1 M.L.J. 222 and Krishnamurthi v. Krishnamurthi Mudaliar, 
(1958) 1 M.L.J. 183, followed. = y 

Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to grant a certificate for the refund 
of Court-fee of Rs. 300 already paid towards the stamp payable on the memorandum 
of appeal in S.R. No. 17754 of 1957 appeal sought to be preferred to the High Court 
against the Decree of the Court of the Subordinate Judge, Vellore in O.S. No. 33 


of 1955. š . ° 
Á. Sundaresan, for Petitioner. 


V. Ramaswami for the Additional Government Pleader (K. Veeraswami) on 
behalf of the State. 


The Court madè the following 


Orver.—This is an application for the issue of a certificate for refund under 
the following circumstances: 

S. R. No. 17754 (First appeal against O. S. No. 33 of 1955 on the file of the 
Sub-Court, Vellore) was sought to be filed in the pauper form. That application 
was rejected and the petitioner was directed to pay the requisite Court-fee and 
_ prosecute the appeal for which time was given and it was also made clear that’ if 
the Court-fee was not paid within the time prescribed, the memorandum of 
appeal will stand rejected. The petitioner made a part payment of Rs. 300 
towards the Court-fee payable which came to Rs. 8g1-1-0 and then an application 
for extension of time for paying the balance of the Court-fee was made. This was 
ordered on 23rd January, 1958, in C.M.P. No. 469 of 1958 and two weeks time 
‘was granted for the payment of the balance of the Court-fee due*on the memo- 
randum of appeal, on the failure of which the appeal was to stand rejected. 
Unable to pay the balance of the Court-fee the appellants now apply for refund of 
the Court-fee paid on the memorandum of appeal on the ground that they were 
not able to pay the balance of the Court-feewithin the time allowed and therefore 
the appeal has become infructuous. : 

The point taken is covered as conceded by the learned advocate Mr. 
Ramaswami, appearing on behalf of the Government by my decision ‘in Krishna- 
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murthi v. Krishnamurthi Mudaliart. This is a fit case for the issue of refund certificate 
for enabling the petitioners to apply to the Revenue authorities for ex gratia refund 
as in the case of spoiled stamps as the appeal has not been numbered. I may point 
out here that the policy of the legislate that refund in’such cases is just and equi- 
table is indicated by section 66(1) of the Madras Court-fees and Suits Valuation 
Act, 1955. In-the case cited I have followed the decision in Rachakonda Nagarainam, 
In re?, . i pay 


This petition is ordered and a certificate for réfund of Court-fee paid is directed 
to be issued as prayed for. : ` 


_P.R.N. ol Petition. ordered. 
_IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mnr. P. V. RayaMannar, Chief Justice AND Mr. Justice: GANAPATIA 
Pura. l i . 


K. Parthasarathy . . , .. Appellant* 
) v. l ; l i 
G. Nataraja Odayar and others ay .. Respondents. 


Representation of the People Act (XLII of 1951), sections 33 (2), 36 (4) and 100 (a)—Nomination paper 
of candidate for election® ta seat reserved for scheduled castes—Adi-Dravida candidate merely describing himself 
as Hindu Harijan—Defect—If “substantial” within meaning of section 36 (4)—Application to set aside election 
on ground of improper acceptance of nomination paper—Competency. 

It is not every defect which will warrant the rejection of a nomination paper under section 36 (4) 
of the Representation of People Act, 1951. The defect must be of a substantial character. There 
is no hard and fast rule to find out whether any particular defeet is or is not of a substantial character. 


A nomination paper of a person who is admittedly an Adi-Dravida, for a seat reserved for the 
scheduled castes cannot, be rejected merely because he has described himself as Hindu Harijan. 
Though the term ‘Harijan’ would include an ‘Adi-Dravida’ which is a caste included in the scheduled 
castes in the President’s Notification under Article 341 of the Constitution of India, it is not one of 
the castes included in the list published with the notification of the President, and, therefore, the omis- 
sion on the part of a candidate to specify in the declaration that he is an ‘Adi-Dravida’, as required 
byesection 33 (2) of the Act, is a patent defect in the declaration in the nomination paper. Merely 
describing himself as Hindu Harijan, is not a sufficient compliance with section 33 (2). 


But the defect, namely, error in the description of the particular-caste to which the candidate 
belongs, is only a technical defect and not of such a subtantial character as to invalidate his nomi- 
nation or to justify the rejection of his nomination paper under section 36 (4). : 


_ His election, therefore. cannot be challenged under section 100 (a) of the Act on the ground 
of improper acceptance of his nomination paper. 


Lakshmana Pillai v. Chengam Pillai, (1952) 2 Elec. Law. Reports 103, approved. 

Appeal under section 116-A of the Representation of the People Act (XLIII 
.of 1951) against the Order of the Election Tribunal, Nagapattinam, dated goth 
November, 1957 and made in Election ‘Petition No. 397 of 1957. 


K. S. Champakesa Iyengar and K. C. Srinivasan, for Appellant. . 
V. P. Raman, for Respondents 1 and 2. i oy 


The Order of the Court was made by 


Rajamannar, C.7.—This appeal arises out of a petition filed by the appellant 
before us, before the Election Commission of India in connection with the election 
of two members to the Madras Legislative Assembly from the Kallakurichi Consti- 
tuency. Of the two'seats one was a general seat and the other a seat reserved for 
the scheduled castes. There were seven candidates out of whom the first respondent 
who had stood for the general seat was declared elected to it, having obtained the 
largest number of votes. The second respondent who stood for the reserved seat 
got the highest number of votes among the candidates who competed for the reserved 
seat and was also declared elected. The appellant obtained less votes than the 
first respondent: He stood for the general seat and the only ground with which 
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we are now concerned in the appeal which seeks to set aside the election of the first 
respondent to that seat is that he was guilty of a corrupt practice which is set out 
in paragraph 12 of the petition to the Election Commission. The petitioner 
appellant before us attacked the validity of tlfe election of the second respondent to 
the reserved seat on the ground that he was not a member of one of the scheduled 
castes, and, in any event, because, his nomination paper was improperly accepted 
though it did not comply with the requirements of the concerned rules. The specific 
requirement relied upon was tha: the candidate should declare himself as belon- 
ging to one of the castes’included in the list of scheduled castes as promulgated by 
the President under Article 341 of the Constitution. The appellant alleged that 
there was no valid declaration by the second respondent that he belonged to one 
of such scheduled castes as he only described himself to be a Hindu Harijan. He 
therefore prayed that the election ofrespondents 1 and 2 be declared void, and that, 
he the appellant, may be declared elected to fill the general seat and the third res- 
pondent elected to fill the seat reserved for scheduled castes. 


The Election Tribunal, namely, the District Judge of East Tanjore, held that 
the corrupt practice alleged by the petitioner-appellant to have been committed 
by the first respondent had not been proved. As that was the only ground on which 
the election of the first respondent was challenged the petition was dismissed so far . 
‘as the first respondent was concerned. The Tribunal held tha though there was 
a defest in the declaration made by the second respondent as to his caste, it was 
only a technical defect and not one of a substantial character, entitling the rejection 


of the nomination paper. On these findings the Tribunal dismissed the petition. 
Hence this appeal. p 


K. S. Champakesa’ Ayyangar, learned counsel for-the appellant, once more 
pressed upon us both these grounds in respect of respondents 1 and 2. Taking first 
the case of the first'respondent, the ‘only question is whether the appellant can be 
said to have conclusively proved that the first respondent was guilty of the corrupt 
practice alleged in the petition. The evidence adduced by the appellant to prove 
the charges made against the first respondent was entirely oral. Several witnesses 
were examined who deposed that refreshments were given to voters either by the 
‘first respondent or by those who were working for him. The Tribunal has carefully 
examined the evidence of these witnesses. He had the advantage of watching them 
when they were giving evidence. It.is very easy to procure evidence of the sort that 
was relied upon by the appellant without any certain means of testing its veracity. 
As the tribunal has pointed out, all the witnesses for the petitioner-appellant were 
not wholly disinterested witnesses. We have been taken through their evidence and 
we agree with the Tribunal that there is an artificiality about it. Theyall give more 

“or less an identical version which, byits very uniformity, gives room for the suspicion 
that the witnesses were all deposing to a set story which they were called upon to tell. 
We are in entire agreement with the Tribunal’s finding that the alleged corrupt prac- 
tice has not been made out by acceptable and reliable evidence. 


We next come to the case of the second respondent who was declared elected to 
the reserved seat. : 


The material provisions ofthe Representation of the People Act (XLIII of 
1951), relating to this case are the following:— 


“Section 5.—A person shall not be qualified to be chosen to fill a seat in the Legislative Assembly 
of a State unless (a) in the case of a seat reserved for the Scheduled Castes or for the Scheduled Tribes 
of that State, he is a member of any of those castes or of those tribes, as the case may, be, and is an. 
elector for any Assembly constituency in that State ; 

Section 33.— : 


(2) In a constituency where any seat is reserved, a candidate shall not be deemed to be qualit 
fied to be chosen to fill that seat’ unless his nomination paper contains a declaration by him speci- 
fying the particular caste or tribe of which he is a member and the area in relation to which tha- 
caste or tribe is a Scheduled’ Caste or, as the case may be, a Scheduled. Tribe of the State.” 

Section ‘100 (a) sets out the grounds on which an election can be 
declared void., An election can be declared void, inter alia, on the ground that 


s 
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“on the date of his election a returned candidate, was not qualified, or was disqualified, to be 
chosen to fill theseat under the.Constitution or this Act;’ 


and on the ground: ` ` ° 


“ that the result of the election, in so far as it concerns a returned candidate ias been. 
materially affected by the improper acceptance of any nomination............ 


Form 2-B is the form prescribed for a nomination paper concerning election to 
the Legislative Assembly. ` In pursuance of the provisions of section 33, sub-section 
(2), the form contains a further declaration to be made by the applicant who claims. 
to be a member of the scheduled caste. 


It is common ground that the second respondent merely declared himself to be a 
Hindu-Harijan : and Harijan is not one of the castes included in the list published 
with the Notification issued by the Président of India, enumerating scheduled castes, 
in each area of the State. The second respondent gave evidence which remained 

uncontradicted that he was an Adi-Dravida by caste. He deposed that the election 
petitioner was present when the nomination was scrutinised, that there was no 
objection to it and that he was advised by the clerk that the proper way to describe 

“himself was as “Hindu-Harijan’. Now, ‘Adi-Dravida’ is certainly a‘caste included 
in the list of scheduled castes in the President’s Notification. Accepting the testi- 
mony of the second respondent that he belonged to the Adi-Dravida caste, the Tribu- 
nal held—and we are in entire agreement: with -him—that the second respondent 
cannot but be deemed to be a member of a scheduled caste. He was, therefore, 
qualified to stand for the seat reserved for the scheduled castes. 


The other charge is that the zeca respondent did nat declare i in the nomination 
paper filed by him that he was a member of any particular caste which was included 
in the list of scheduled castes in the Notification. The matter is not free from diffi- 
culty. Technically, the appellant is justified in pointing out that the: declaration 
-made by thesecond respondent was notsufficiently in accordance with sub-section (2) 
of section 33 of the Act. The second respondent admittedly did not specify the 
particular caste of which he was a member. He merely described himself as Hindu- 
Harijan. Harijan isa word of wide connotation and there is no authoritative defini- 
tion of that term as applied to any of the Hindus. It was conceded by the learned 
counsel appearing on behalf of the second respondent that the term Harijan would 
take in not only the caste of Adi-Dravida but also several other castes mentioned in the 
President’s Notification under Article, 341 of the Constitution. There is, therefore, 
a patent defect in the declaration made by the appellant in his nomination paper. 
The only question is whether the defect.is so substantial that in law the nomination 
paper should be rejected. f 


Under section 36, sub-section (4) of the Act, 


“The returning officer ‘shall not reject any nomination paper on the ee of any defect 
which is notof a substantial character.” 


There can be no hard'and fast rule to find out whether any particular defect 
is or isnot of a substantial character. The Tribunal apprently was of the view 
that the defect was not substantial in character. In the absence of any authority to. 
the contrary, we are inclined to accept the view taken by the Tribunal. Obviously, 
it is not every defect which will warrant the rejection of a nomination paper. The 

` defect must be of a substantial character. Here we have the case ofa person who is 
‘on the evidence, qualified to stand as a member.of a Scheduled caste for a seat re- 
served for that community. He has, no doubt, not stated the particular caste which 
has been included in the President’s list of castes, but he has declared himself to belong 
to a class, namely Harijan, which would. certainly include the caste to which he 
now’ says he belongs, namely Adi-Dravida. If this defect had been noticed by the 
returning officer, it is very likely that the appellant also would have become aware of 
the fact, but there is no evidence that there was any objection to the nomination on. 
any ground. In these circumstances, we think that the defect is not of such substan— 
tial character as to justify the rejection of the nomination paper. 


15 
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Our attention has been drawn to the decision of an Election Tribunal in Laksh- 
-mana Pillai v. Chengam Pillai+, in which it was held by the Election Tribunal, Madras, 
that a nomination paper of a candidate, who is admittedly an Adi-Dravida, for a seat 
reserved for the scheduled castes cannot be rected merely because he has described 
himself as a “Harijan” ; and that at the most, it is only a technical defect not of a 
substantial character within section 36 (4) of the Representation of the People Act, 
1951. We agree with the following observations in the above decision : 


“The description Harijan instead of Adi-Dravida isa matter of detail and does not affect the 
substance. When a man calls himself a Harijan, there could be no mistake as to what he means, 
namely, that he belongs to the scheduled caste. This error in the description of the particular 
‘caste to Which he belongs is notin our opinion of such a substantial nature as to invalidate his 
nomination.” ` 
We hold that the appellant has not established his case that the nomination paper 
relating to the second respondent should have been rejected. We agree with the 
Tribunal that the second respondent’s election cannot be challenged on the 
ground, that the declaration made by him in the nomination paper was not . 
accurate or that the declaration made was not sufficient. 


In the result the appeal fails and is dismissed with costs of the first respondent 
only. Advocate’s fee Rs. 100. 


P.R.N. — e Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE RAMACHANDRA IYER. 


Sri Sivagurunathaswami Devasthanam, Sivapuram, by Trustee 
Muthuswami Mattayar i '..  Petitioner* 


v. 
S. A. Rathina Padayachi -> Respondent. 


Madras Estates Land Act (I of 1908), section 3 (16)—Padugai lands—Whether ryoti lands—Suit to evict 
dessee—Mainiainable in civil Courts. 


Padugai lands mean lands on the lower level bank breadth of the river between the edge of the 
sandy stream bed and the high flood level bank and formed when the silt gets deposited adjacent 
ito the high flood level bank. These are mere accretions to the bund of the river. 


These padugai lands are not ryotilands as defined in section 3 (16) of the Act. The tenant 
-would have no occupancy rights in respect of such lands except where he’ has acquired such rights by 
reason of custom, grant or prescription. 

Obiter dicta in Sivapuram Sivagurunathaswami Temple v. Sarangapani, (1945) 2 M.L.J. 380, followed . 

A suit to evict a lessee of such lands is maintainable in civil Courts. 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Decree of the Court of the Subordinate Judge of Kumbakonam, dated 17th July, 1956 
-and passed in A.S. No. 9 of 1956 preferred against the Decree of the Court of the 
District Munsif of Kumbakonam, in O.S. No. 36 of 1952. 


K. S. Naidu and P. Devadas, for Petitioner. 
-D. Ramaswami Ayyangar and P. R. Varadarajan, for Respondent. 
The Court delivered the following 


JupcmenT.—The plaintiff is the petitioner in this Civil Revision Petition which 
challenges the order of the lower Court returning the plaint for presentation to the 
proper Court. The plaintiff filed a suit for recovery of possession of some padugai 
lands of an extent of seven mahs situate in the whole inam village of Sivapuram in 
‘Tanjore District. The suit property was originally leased out by the petitioner to 
one Sarangapani Iyengar who raised plantain crops and sold the trees to the respon- 
dent. A suit was filed for recovery of possession from Sarangapani. The respondent 
‘herein was impleaded in that suit as the second defendant. The former remained 
ex parte but the latter raised a contention that the land was ryoti land and that he had 
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acquired occupancy rights therein. That litigation came up to this Court and the 
decision of this Court is reported in Stvapuram Sivagurunathaswami Temple v. Saranga- 
pani}, This Court held that the second defendant was only a purchaser of the crops on 
the land and could not claim any right to the land itself and directed the lower Court 
to re-entertain the plaint and dispose of the matter, A decree followed against the 
(second defendant to that suit), viz., respondent. Possession was delivered by the 
present respondent on 24th April, 1946. Curiously enough in or about three weeks there- 
after the then trustee of the petitioner Devasthanam purported to grant an oral lease 
of the very same land to the respondent on 14th May, 1946. No comment is neces- 
sary as to how well this trustee served the institution by that act and the learned 
Subordinate Judge has put it rather mildly when he says that the trustee did not act 
in the best interests of the trust in leasing out the property again to the respondent. 
The respondent, however, acted in the way in which he could be expected todo. He 
defaulted.in payment ofrent and would not deliver possession of the land to the lessor 
on the expiry of the lease. The petitioner thereupon filed the present suit for reco- 
very of possession with past and future mesne profits. The old defence was again set 
up. The respondent stated that the property was situate in a whole inam village which 
is an estate within the meaning of the Estates Land Act I of 1908, that the property 
leased out to him was ryoti land and that he had acquired occupancy rights therein 
by reason of the oyal leasc which the erring trustee granted in his favour. The learned 
District Munsiff held that the land is situated in an estate within the meaning of the 
Madras Estates Land Act and that the land being padugai should be held to be ryoti 
land and that therefore the Civil Court had no jurisdiction to entertain the suit. 
The learned District Munsiff, however, gave findings on other issues in the case which 
but for his finding on the question of jurisdiction would have meant a decree in 
favour of thé plaintiff. In the result the plaint was returned for presentation to the 
proper Court. The plaintiff took up the matter in appeal. The learned Subordi- 
nate Judge who heard the appeal agreed with the learned District Munsiff, and 
dismissed the appeal. The plaintiff hascome forward with this Civil Revision 
Petition. 


There is no doubt that the land is what is familiarly known in the districts of 
Tiruchirapalli and Tanjore as padugai land. Padugai lands mean lands on the 
lower level bank breadth of the river between the edge of the sandy stream bed and 
the high flood level bank. The river Cauvery rises from Coorg mountains flows 
through the districts of Salem, Coimbatore, Tiruchirapalli and Tanjore. The river 
splits itself into numerous branches and covers the whole of the Tanjore delta. 
One of such rivers retains the name of Cauvery. On either side of the rivers there 
are high banks genérally called high level-banks. Normally the water runs between 
the high level banks on either side. Insome seasons of the year the river brings with 
it rich alluvial mud. As there are no rocks on the river bed in the Tanjore district 
and in some portions of the Tiruchirapalli District the current of the river is not torren- 
tial and it sometimes happens that by the side of the high flood level bank as the water 
passes the silt gets deposited adjacent to the flood level bank. In course of time this 
deposit forms into land adjacent to the high flood level bank and thus forms into 
what is styled as a low flood level bank. The formation of such lands makes the water 
in theriver run beyond them, that is, over the sandy bed. These lands formed 
as they are by the gradual deposit of the alluvial mud which gets hardened by 
being exposed to the sun are really accretions to the bund. It may so happen that 
in certain seasons when the river is in floods, these lands get submerged under water. 


As stated in the Tanjore Gazetteer at page 100 : 


“the class of dry land not found in many districts is padugai or the strip of land between the 
beds of the river and the embankments built to prevent them from overflowing. These are 
annually submerged for some days by silt-laden water and are consequently very fertile. Plantains 
are generally grown on them and more rarely tobacco and bamboos.” ‘ 


It may be noticed from the above description of padugai lands that they are mere 
accretions to the bund of the river. In Secretary of State v. Regunatha Thathachariar®, 


1. (1945) 2 M.L.J. 380. 2. (1912) 24 M.L.J. 31: LL.R. 38 Mad. 108. 
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` the question arose whether as between the Government’and the inamdar the padugai 
land belonged to the inamdar. The learned Judges held that these lands‘ could not 
be treated as part of the river bed so as to vát its title in the Government. In that 
case it was not necessary to ‘decide whether those lands were ryoti lands or-not. In 
section’3 (16) of the Estates Land Act (I of i908) ryoti land is defined: i 


"as cultivable land in an estate other than private land but does not include beds and bunds 
of tanks and of supply drainage, surplus irrigation channels.” s N 
If padugai lands formed part of the river bund ` the river being admittedly an 
irrigation channel for the district, it would not be ryoti land. In Sivapuram Sivaguru- 
nathaswami Temple v..Sarangapani: Chandrasekhara Aiyar, J., held that even though 
padugai land may not’be part of the river bed it may be part of the river bank in 
which case also in the case of river bed lands it would not come within the defini- 
tion of ryoti land. ` : 2 


The learned Subordinate Judge has declined to follow this observation of, the 
learned Judge though that decision was given between the same parties as in the 
present litigation, on the ground that it is mere obiter dicta. As stated earlier the deci- 
sion in Secretary of State v. Raghunatha Thathachariar®, did not decide the question as to 
whether padugai land was ryoti land or not. The only decision available is that 
of the Sivapuram case? where Chandrasekhara Aiyar, J., made the observation already 
referred to and which the learned Subordinate Judge did not follow. The learned 
Subordinate Judge should have followed this obiter dicta particularly when there is. no 
other decision on the subject. I respectfully follow the observations of Chandrase~ 
khara Aiyar, J., as stating the law on the subject. As stated already padugai land 
is formed by the formation of the alluvial deposit on the river bed and which very 
often gets submerged when the river is in floods. .It cannot therefore be taken, as 
ryotilands. By way of analogy reference may. be made to the tank bed lands which 
though cultivated are never held to be ryoti lands. It is true that in a number of 
villages padugai lands are treated as ryoti lands but that is by reason of ‘custom or 
prescription. The tenant would have no occupancy rights in respect of such lands 
except where he has acquired such rights by reason of custom, grant or prescription. 
But those consideration’ would not apply to lands in the present case as the defendant 
was holding the land under a terminable lease for one year. I am therefore of the 
opinion that the lower Courts went wrong in holding that the suit lands are’ ryoti 
lands. The suit is maintainable in a civil Court as the tenancy is a terminable one. 
The Civil Revision Petition is, therefore, allowed and the matter is remanded to the 
trial Court to pass a decree against the defendant. The petitioner will be entitled 
to his costs throughout. ~ a ae 


N.S. m : l Petition ‘allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ; ' 


PRESENT :—MR. Justice PANCHAPAKESA AyyAR AND MR. Justice BASHEER 
- AHMED ' SAYEED. i 


S.R.V. Sivarama Prasad Bahadur, Rajah of Challapalli .. Appellant* 
v. e ` - 
Srinivasa Traders-by family manager, P.S. Narayanan .. Respondent. 


Contract—Sale of goods—Contract falling through—Advance paid by buyer—Right tò recover—Claim by 
seller to damages and to rttain advance as security for damages—Sustainability—Seller not claiming set-off nor 
paying Court-fee—Suit for damages notified by seller—Effect—Right of buyer to interest on advance paid by him— 
Date from which and rate at which interest can be awarded. 

In a suit by-a purchaser against the seller for recovery of the amount of advance paid. by him 
to the seller for the supply of goods, the contract having fallen through, the defendant pleaded in his. 
written statement that the buyer had committed breach of the contract and that, therefore, he the 
seller was entitled to damages from the buyer and was entitled to retain the advance and adjust 
it towards the damages. But he neither filed a suit for damages nor claimed a set-off in the buyer’s. 





1. (1945) 2 M.L.J. 380. 2. (1912) 24.M.L.J. 31 : IL.R. 38 Mad. 108.. 


* Appeal No. 638 of 1954. 6th August, 1958. 
- . (15th Sravana: 1880 Saka.) 
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suit on that account, and there was no issue regarding it. The trial Court granted a decree for the 
amount of the advance with interest’ at six per cent. from the date of the plaint. -The buyer had, 
prior to suit, made a demand for the return of the advance with interest as the contract stood cancelled. 


The seller appealed contending that as fhe buyer had committed bréach of contract he was 
liable to pay damages to the seller as pleaded by him, that, he the seller was entitled to retain the 
advance paid by the buyer as security for damages in a suit intended to be filed by him, that the 
buyer was not entitled to interest in the absence of a promise to pay interest or long detention of money 
with the implied understanding or liability to pay interest, that the interest could not be given till 
demand, and that the rate of 6 per cent. awarded by the trial Court was excessive and high. 


Held: (1) that as the seller neither filed a suit for damages claimed by him in his written state- 
ment nor even claimed a set-off in this suit by paying Court-fee on the amount claimed as damages, 
the buyer could not be held liable to pay damages and his claim to the return of the advance could not 
be‘negatived ; ; 


(2) that the seller’s claim to retain the advance paid by buyer as security for damages in a 
suit intended to be filed by him for damages had to be negatived, because money paid as advance 
by the purchaser to the vendor could not be retained as security in circumstances such as the present. 


Rattamma v. Krishnamurthi, (1927) 54 M.L.J. 40 and Sundararame Iyer and Co. v. Murugesa Mudaliar, 
(1957) 1 M.L.J., 221, followed, 


(3) that as the buyer had made a demand prior to suit, he would be entitled to interest from 
the date of demand,but as he had not filed a memo.of cross-objections regarding the award ofinterest 
from a later date (date of suit) the buyer could not claim interest now except from the date of suit 
though he made a deynand for it from a prior date ; and : 


(4) that in the circumstances, the rate of 6 per cent. interest awarded was high and had to 
be-reduced to 3 per cent. ` : ; 
Appeal against the Decree of the Court of the Subordinate Judge, Coimbatore, 
in O.S. No. 84 of 1952. f 


C. Venugopalachari and M. Ramachandra Ras, for Appellant. 
Srinivasagop alachari and S. Venkatasubramaniam, for Respondent. 


The Judement of the Court was delivered by 


Panchapakesa Ayyar, J.—This appeal is by Sivarama Prasad Bahadur, the defen- 
d&nt in O.S. No. 84 of 1952, on the file of the Subordinate Judge of Coimbatore, 
agairist the decree and judgment in the suit. That was a suit filed by Srinivasa Tra- 
ders, by family mana: er, P. S. Narayanan, for recovering the advance of Rs. 12,500 
paid by them on gth June, 1951, to the appellant for the supply of 500 bags of fice 
market Voyyur sugar at Rs. 177-8-0 per bag, plus sales-tax. Admittedly, the contract 
was never performed. We need not here consider by whose fault it fell through. The 
appellant was asked finally’by the plaintiffs, by a letter, dated 14th September, 1951, 
Exhibit A-5, to pay back the advance of Rs. 12,500 with interest, as the contract 
stood cancelled. The appellant failed todo so. Then the suit was filed. In his 
written statement, the appellant contended that the plaintiffs had committed breach 
of the contract, and that he was-entitled to get damages of Rs. 13,500 from them, and 
was entitled to retain the advance of Rs. 12.500 and adjust it towards the damages. 
But he did not file a suit for damages, or even claim a set-off in this suit on that 
account. Consequently there was no issue regarding that. There were only issues 
regarding jurisdiction and other matters. The learned Subordinaze Judge granted 
a decree in favour of the plaintiffs for Rs. 12,500, with interest at six per cent. per 
annum from 6th March, 1952, the date of the plaint. Hence this appeal. 


We have perused the records, and heard the learned counsel on both sides. Mr. 
R. Gopalaswami Ayyangar, for the appellant, and Mr. Srinivasagopalachari, for 
the plaintiffs respondents, argued the case fully and fairly. Mr. Gopalaswami 
Ayyangar urged that the lowe: Court’s decree was wrong, as the plaintiffs had com- 
mitted breach of contract and were liable to pay Rs. 13,500 to the appellant for da- 
mages as mentioned by him in his written statement. We agree with Mr. Srinivasa- 
gopalachari that this contention cannot hold good, as the appellant did not file a 
suit for damages, or even claim a set-off in this suit by paying the Court-fee on Rs. 
13,500 mentioned in the written statement, and get a decree. - - 


The next contention of Mr. Gopalaswami Ayyangar was that the lower Court’s 
decree was wrong as the advance amount of Rs. 12,500’ could be retained by the 
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appellant as security for damages in a suit intended to be filed by him for damages. That 
position is clearly untenable, as urged by Mr. Srinivasagopalachari. It is well settled 
that money paid as advance by a purchaser te the vendor, in circumstances like this, 
cannot be retained as security, vide the ruling of a Bench of this Court in Ratamma v. 
Krishnamurthi1, which ruling has been followed by another Bench of this Court recent- 
ly in Sundararama Iyer & Co. v. Murugesa Mudaliar?. So we reject this contention also. 


The last contention of Mr. Gopalaswami Ayyangar was that at any rate, interest 
should not have been awarded by the lower Court on the advance of Rs. 12,500, as 
there was no proof of a promise to pay interest, or of long detention of money with the 
implied understanding or liability to pay interest, and that interest could not be 
given till demand. We agree that interest was not payable till demand ; but the 
demand was made, admittedly, on 14th September, 1951. The lower Court has 
given interest only from 6th March, 1952, the date of the plaint. As the plaintiffs’ 
have not filed a memorandum of cross-objections regarding the date from which in- 
terest was given they cannot claim interest now except from 6th March, 1952, though 
under the law, they would be entitled to claim interest from 14th September, 1951. The 
6 per cent. interest awarded by the lower Court was then attacked as too high in the 
circumstances. It is, in our opinion, somewhat high, in the circumstances, and we 
reduce it to 3 per cent. Mr. Gopalaswami Ayyangar said that instead of depositing 
the money in Court along with the plaint for damages, the appellant had only kept the 
money with himself. But it makes a world of difference., The money kept by the appel- 
lant could have been, and was very probably, used by him and would have yielded 
some inicrest, at least 3 per cent. per annum,-considering that even the Government 
of India and the Post Office give 4 per cent. interest on gilt-edged securities. The 
money deposited in Court cannot be used by the party depositing them. That is a 
vital difference. Again, the Court would invest such large sums in Government secu- 
rities and the net interest got would not be less than 3 per cent. per annum. So, we 
have no hesitation in awarding interest at 3 per cent. per annum from 6th March, 


1952. 
e 
In the view we have taken, it is unnecessary to go into question as to who was 
responsible for the contract not going through. ; 


In the end, we modify the judgment and decree of the lower Court by granting 
the plaintiff a decree for Rs. 12,500 with Mterest at 3 per cent. per annum from the 
date of suit, 6th March, 1952, till the date of realisation, and by directing the-defen- 
dant to pay the plaintiffs only proportionate costs on the sum so decreed. In other 
respects, the lower Court’s judgment and decree are confirmed. In this appeal, we 
direct all the parties to bear their own costs. S 


P.R.N. — Decree modified as to rate of interest 
and confirmed in other respects. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMACHANDRA IYER. 


Raju and another .. Petitioners* 
D. ‘ . 
Venkataswami Naidu and others .. Respondents. 
Madras Court-fees and Suits Valuation Act (XIV of 1955), section 40—Suit for cancellation of document— 


Sale-deed by father and mother as guardian of minor sons—Suit by minors for declaration and possession of the 
property on the ground that sale-deed was void—Sale-deed must be set aside. 


A sale-deed was executed by the mother as guardian of her minor sons, the father also being a 
party to the deed. In a suit by the minor sons for declaration and possession of the property on the 
ground that the sale-deed is void and not binding on them : 





. 


1. (1927) 54 M.L.J. 40. 2. (1957) 1 M.L.J. 221. 
* C'R.P. No. 698 of 1957. 27th August, 1958. 
(5th Bhadra : -1880 Saka.) 
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Food 


Held, on 'the basis that the alienation was by a legal guardian under section 40 of the Madras. 
Court-fees and Suits Valuation Act the document of sale must be set aside and Court-fee paid on the 
market-value ‘of the property. i 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsiff, Krishnagiri, dated 25th March, 1957: 
and made in Court-fee Checkslip O. S. No. 354 of 1955. 


T. M. Chinniah Pillai and Parthasarathi, for Petitioner. 


A. Jagannatha Rao and the Additional Government Pleader (K. Veeraswami), for 
Respondents. . í 


The Court delivered the following 


Juvemenr.—This Revision Petition arises from an order of the lower Court 
directing the plaintiffs to pay additional Court-fee on the basis that section 40 of the 
Court-fees Act of 1955 applied to the present case. The plaintiffs are the peti- 
tioners. : 

The suit is one for a declaration that the sale-deed, dated 1st May, 1954, for a 
sum of Rs. 4,000 in favour of the first defendant is void and not binding on the plain- 
tiffs, and for possession of the property. The plaintiffs are the sons of one Subbu 
Mudali. Subbu Mudali and Tirupathi Ammal, the mother of the plaintiffs are alleg- 
ed to have executed the sale-deed on 1st May, 1954, to the third defendant in the'suit. 
Tirupathi Ammal, the mother, was mentioned in the sale-deed as the guardian of the 
minor plaintiffs. In the suit, it was alleged that the sale was not binding on the 
minors as the transaction was void, and, therefore, the declaration and possession of 
the property were prayed for. The suit was valued at a sum of Rs. 354~-6-0, that is,. 
thirty times its assessment of Rs. 11-3-0 and Court-fee was paid on that value. 


An objection was taken by the, Court-fee Examiner to the Court-fee paid and the 
‘learned District Munsif on a consideration of the matter held that the suit would pro- 
‘perly come under section 40:of the Court-fees Act, as it was obligatory upon the 
plaintiffs to’set aside the document of sale. On that finding, the learned District 
Minsif directed the plaintiffs to value the property on the basis of the consideration 
-mentioned in the sale-deed, viz., Rs. 4,000. The plaintiffs have filed the present 
revision petition against that order. . 


Section.40 states that in suits for cancellation of a.document which purports or 
operates to create, declare, assign..... whether in the present or in future, any right 
‘or title or interest in immovable property, the fee shall be computed on the value of 
the subject-matter of the suit and such a value shall be deemed to be the value of the 
property for which the document was executed. Section 7 of the Act, which gives. 
the mode for the determination of the market value, cannot govern this case, because 
it is not one of the suits contemplated under that section. The value, therefore, is 
only the market value. That the value of the property was Rs. 4,000 has not been 
disputed in, the present case. But Mr. V. Parthasarathi, the learned advocate for 
the petitioners, contends that the document is a void transaction and as such not neces-- 
sary to be set aside at the instance of the plaintiffs. He refers in this connection to 
the decision in Palani Goundan v. Vanjiakkal+, for the purpose of showing that a con- 
veyance by a de facto guardian is void as against minor. Founding his argument on 
this, he contends that the document being absolutely void, there is no need to set aside 
the document. As I mentioned above, the document, though executed by the father 
and by the mother on behalf of the minor sons, is, in substance, an alienation by the 
‘lawful guardian of the minors. It is well-settled that in the case of an alienation by 
the guardian, the minor who claims the property should set aside the transaction 
before he can obtain relief by way of possession, etc. But what is contended on behalf 
of the petitioners by Mr. Parthasarathi is that the father isthe lawful guardian and so 
long as he is alive, the mother cannot be the guardian and when the mother describes 
herself as the guardian of the minor children, she can at best be only a de facto guar~ 
dian. Therefore, it-is contendéd that 'the sale is totally void and‘need not be set 
aside. It is unnecessary for the purpose of the present case to consider whether in 


poe 


1. (1956) 1 M.L.J. 498.. 


120 F THE MADRAS LAW JOURNAL REPORTS. [1959 


.the case of an alienation by.a de facto guardian, it is obligatory upon the minors to 
shave the. transaction set aside. I am satisfied that on the facts of the case the aliena« 
tion was by the lawful guardian. The father was a party to the transaction. The 


mother also joined in the transaction and was described as the guardian of the . 


minors. One ofthe two things can be inferred. The first is that the mother was the 
guardian with the consent of, or by reason of the renunciation by, the father, of the 
guardianship, the second is that the intention was to soll the property on behalf of the 
minors by the lawful guardians. In the present case, the sale being purported to be 
-executed on behalf of the minors, if the mother could not act as the guardian, the 
father should be deemed to represent the minors as the guardian, as he has joined in 
the conveyance. I am, therefore, of the opinion that this is.a transaction which 
should be set aside by, the minor plaintiffs. - f 


- In that view, the finding of the lower Court is- correct and this Civil Revision 
„Petition is dismissed...-No costs. Time for payment of Court-fee one month. 
V.S. ; ' —— : Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE JAT MADRAS... 
Present :—Mr. Justice RAMACHANDRA IYER. ie 
‘Sundarammal ' i . 7 + «2 Appellantž. 
1. ore ; ; s o a Fi 
_Sadasiva-Reddiar and others © > À -> ‘4. Respondents. 
Hindu Succession Act (XXX of 1956), sections 14 and 19—Effect on the rights of co-widows succeeding 
ito the estate of a deceased Hindu. ee ; : i 
Prior to the recent Hindi Succession Act the co-widows of a deceased Hindu will have a joint 
estate in the estate of the deceased and no one of them will have the right to represent the estate with- 
out the others. But under the Act the limited interest of women in such properties has been declared 
.as an absolute one and a joint estate is not recognised. Hence after the coming into force of the Hindu 
Succession Act, 1956, the position of co-widows is that of co-tenants in respect of their absolute rights 
and one of them can institute proceedings in her own right against any trespasser. Thoughsthe 
benefit of such a proceeding might enure to all the co-tenants so far as the trespasser'is concerned 
At will not be open to him’to plead that one of such co-widows has no right to institute the proceed- 
ings. : 
. Appeal against the Order of the Districts Court of Coimbatore, dated 4th July, 
1955 and made in A.S. No. 156 of 1953 (O.S. No. 344 of 1950) on the file of the Court 
‘of the Subordinate Judge of ‘Coimbatore. ; er : 


S. T. Srinivasagopalachati, for Appellant. ie -5 

P. R. Varadarajan, for Respondents. -. 

The Court delivered the following > oF = 
Jupcment.—This appeal is against an order of remand passed by the District 


_Judge of Coimbatore in A.S. No. 156 of 1953 directing the rehearing of O.S. No.344 


of 1950 on the file of the Sub-Court, Coimbatore, in the light of the observa- 
tions made by the learned District Judge in his judgment. The plaintiff is the 
-appellant herein and she filed a suit for recovery of possession of the suit properties 
from the defendants on the allegation that the properties originally belonged to her 
‘husband, Perumal Reddiar, who died intestate. Perumal left behind him three 
widows. , It is stated on behalf of the plaintiff that Perumal Reddiar died a divided 
member of the family, divided from his step-brothers, who are now represented by 
defendants 3 and 4 and the father of the 1st defendant, viz., the 4th defendant.. On 
- an earlier occasion the contesting defendants set up Exhibit A-2 as the will of the 
deceased Perumal. According to the plainiff the will was-a fabricated one. The 
genuineness of the will was enquired into in O.S. No. 159 of 1946 on the file of 
the Sub-Court, Coimbatore, wherein it was. held that the will, Exhibit A-2, was a 
forged one. That decision was affirmed on appeal by this Court in C.M.A. No. 12 of 





L = ®#A,A.O. No. 264-0f.1055- z = rgth September, 1958. 
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í) SUNDARAMMAL V. SADASIVA REDDIAR (Ramachandra Iyer, Fr). Qt 
1948. The plaintiff, therefore, claims that the defendants who got unlawful posses- 
sion of the properties taking advantage of the pendency of the testimentary proceed- 


‘ings. should be directed to deliver these properties to her. The suit was contested . 


on various grounds which are reflected in the issues framed in the case by the defen- 
dants. The learned Subordinate Judge decreed the suit as prayed for, directing 
symbolical possession of the undivided properties and actual possession in regard to 
the separate items of properties. An appeal was filed to the lower Court by the 
first defendant. The first defendant as stated already is the son of a step-brother of 
the deceased Perumal Reddiar. The learned District Judge found that on the date 
of the death of Perumal Reddiar.the properties did not belong to him. - In coming 
to that conclusion the learned Judge made some mistakes. ` He has for instance held 
that Exhibit A-2 could not be relied on as an admission on the part of the contesting 
_ defendant that the properties belonged to Perumal Reddiar. It is now found that 
the contesting defendants were responsible for the fabrication of Exhibit A-2 and if 
they themselves in their fabricated will allege that Perumal Reddiar was the owner 
of the properties and sought to derive title thereunder it should be taken as practically 
-amounting to an admission on their part that Perumal Reddiar owned the properties 
said to be disposed of under the fabricated will. The learned Judge, however, declined 
to consider Exhibit A-2 as relevant evidence as the ownership of the properties by 
Perumal Reddiam I do not agree that Exhibit A-2 should be so excluded from evi- 
dence. There is also other evidence in the case which would show title and posses- 
sion was with Perumal Reddiar and after his death in his widows. That evidence has 
not ‘been considered by the learned District Judge before he thought it fit to reverse 
the finding of the trial Gourt on thé point.- I cannot, therefore, sustain the finding 
“of the lower Court in regard to point No. 1. 


Next, the learned Judge held that the plaintiff being one of the co-widows could 
not sustain the action. He thought.that the presence of the other co-widows would 
be necessary for the purpose of adjudicating their disputes inter se. In that view he 
© directed the other widows béing impleaded as cé-defendants under Order 1, rule 12, 
_ Civil Procedure Code and directed fresh evidence to be taken in the case after so 

impleading them. Mr. D. Ramaswami Iyengar, learned counsel for the respondent, 
supports that view of the District Judge by contending that on the date when succes- 
sion opened to the estate of Perumal Reddiar and on the date on which the suit was 
filed the widows were having only a joint estare. Therefore he argued that one of 
‘the co-widows could not by herself file a suit in ejectment against any trespasser on 
the footing that she alone was entitled to the property. He further contended that 
the absence of the other co-widows from the record would result in the estate of the 
‘deceased male owner not being represented at-all and.that therefore, the suit. should 
fail. This argument, no doubt, has force but there. are two answers to it. If the 
learned advocate is right, he ought to have filed an appeal against the order of remand 
‘by which the learned District Judge gave an opportunity to the plaintiff to implead 
the co-widows. That, he ‘has not done. Even apart from that, I am of opinion 
that ifwe take note of subsequent events in the case it isnot necessary that the 
plaintiff should implead the co-widows, During the pendency of the suit the Hindu 
Succession Act XXX of 1956 came into force. Under section 14 of that Act all 
persons having a Woman’s estate under the Hindu Law are declared entitled to an 
.absolute estate in the properties : so-that after coming into force of that Act the three 
widows would be entitled to an absolute estate. “Joint tenancy is unknown to Hindu 
` “Law except where it is created by-statute or an instrument. Under the Hindu Succes- 
sion Act a joint estate is not recognised as section 19 of the Act would show. I am, 
therefore, of-opinion that after coming into force of Act XXX of 1956 the position ‘of 
-co-widows is that of co-tenants in respect of absolute rights to‘which they are entitled 
under the Act. Ifso much is conceded the rest becomes easy. The plaintiff will be 
in the position of a co-tenant in régard to her husband’s estate which has vested in 
her absolutely by the passing of Act XXX,of 1956. - It is well-settled that a co-tenant 
«can in her own right institute a suit for the ejectment of a trespasser. ‘It may be that 
the benefit of the suit will go for all the other co-tenants ; but so far as the trespasser 
is concerned it will not be open to him to plead that a co-tenarit cannot’ by herself 
16 f 
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file a suit for ejectment. - In this view it would be unnecessary | to implead the alhet . 
co-widows and at any rate it would be unnecessary.to remand the case. If, however} 
either of the parties want that during the pendegcy of the appealit would be desirable 
to implead the other co-widows as parties it may be open to them to apply to .the 
lower Court under Order 1, rule 12, Civil Procedure Code and implead them. . But 
their presence cannot be held to be necessary for the purpose of granting relief in the 
suit. Iam, therefore of opinion that the order of remand is not justified in the. 
circumstances of the case. “That order is set aside and the appeal will be sent back | 
to the lower ‘appellate Gourt to ‘be’ disposed:of on its merits in tlie light of the 
observations made above. It will be open-to the parties to'apply for amendment of 
pleadings occasioned by the coming into: force of Act XXX. of 79 56, aes so Aari: 
There will be no order as to costs. : 


R.M. A Order set aside and mar sent back 


to lower Court for disposal on merits: 
IN: THE HIGH. COURT OF JUDICATURE: AT MADRAS. 
Present :—Mr. Justice RAMACHANDRA IYER. 


TOR 


P. Ramaswamy Gounder’and another : ee cenneres” 
o pui l E one ; 
Perianna Moopan As ' i " Respondent. 

“Madras Cultivating Tenants Protection Act (XXV of 1955), section 3. (4) (a)—Petition for eviction. of 
tenant on the . ground of default in - payment of. agreed rent--Revenue Gourt If can grant any remission. of; 
agreed rent. y , 

In the absence of any statutory provision enabling an authority to irant remission, it is always 
a matter of grace by the landlord. A Revenue Court: under the Madras Cultivating Tenants 
Protection Act has no power to grant remission of.the agreed rent due by a tenant or any portion 
of it on the ground of failure of crop.':; The Court has to ascertain the arrears of rent due on the 
basis of the contract between the parties and the only remedy, if any, open to the tenant ` is to. 
apply, for fixation of fair rent under the provisions of the ‘Act. 


Petition under section 6-B of Act XXV of 1955 as amended by Act. XIV af ve 
1956 read with section 115 of Act V of 1908 praying the High Court to revise the 
Order of -the _Revenue Court of Tiruchirappalli, dated 6th November, 1956 and. 
made in E.A. No. 144, of 1956. 


G. Ramanujam and - A., ' Narayanaswami, for Petitioners. 
YV. Sundaresan, Amicus curiae. f 


The Court delivered: the: follwing ee ar oon 


Jupemenr.—This is a revision at the instance of thé landlords against the order 
in E.A. No. 144 of 1950 ' ‘on the file’ (of the Revenue Court, Tiruchirapalli. That 
was an application under section 3° (4) (a) of the Madras Cultivating Tenants. 
Protection Act XXV of 1955, as amended by the Madras Act XIV of 19 56. The 
landlords stated that the respondent was their tenant in respect of 1 acre, 35 cents 
of wet land.for which 17 ‘bags of groundnut of 82 Ibs. each and 23 kalams of “paddy 
were to be paid as rent in Purattasi and Masi of the Tamil year. They further 
stated that the tenant was in arrears in'regard to 34 bags of groundnut and 46- 
kalams of paddy and 24 bundles ofhay. They therefore prayed for eviction. “The 
réspondent-tenarit denied the claim of the landlords and pleaded that he had paid 
the entire rent for year Jaya and that in regard to Manmatha year, that he had paid 
Rs. 75 to the landlord towards the rent of groundnut and deposited a certain sum 
of money, which were all that could be paid as rent for that year. The Revenue 
Court came to the conclusion that there was default on the part of the tenant in 
the payment of rent but that in regard to the groundnut and paddy there was 
failure of crops and it therefore proceeded to grant a remission of 50 per cent. of 
the paddy and groundnut rent. As regards hay, no remission was given. On that 
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basis the Revenue Court directed the tenant to pay a -sum of Rs. 170 to the peti- 
tioners.within a period of two-montlis from the date of its order. The landlords 
have come forward with this Revision® Petition. oe oe 


‘Tt is unnecessary to deal with the.propriety of the order, in so far as it says that 
the rent should be paid into the hands of the Jandlord. The landlords, at any 
rate, do not” complain’ that the rent, should have been paid into Court in 
accordarice with the terms of the section.. The’only question ‘argued by thé learned 
advocate for the petitioners is that the Rent Court had no jurisdiction to remit the 
agreed rent. As the respondent was not represented in the case, I requested’ Mr. 
V. Sundaresan, an advocate of this Court, to,represent his interest as amicus curiae. 
Mr. Sundaresan has referred me to the various sections in Act XX’V of 1955 and 
also to a recent judgment of Rajagopala Ayyangar, J.,; in Ayee Chatram v. Ramabhadra 
Vandayar?, That case arose under.the, Tanjore. Tenants and Pannayal Protection 
Act XIV of 1952. The learned Judge/observed ‘at: page 319:as follows :— 

‘The application filed before the! Conciliation Officer by the ‘Cultivating Tenants in this case 
was to seek an adjudication as regards a claim to a remission of the rent which should.be justly 
allowed to them owing to unfavourable seasons. No jurisdiction was conferred in any officer for 
dealing with such matter under the Cultivating Tenants Protéction’Act, 1955, as amended with the 
result that the provisions contained insection 13 (1) of the Tanjore Act were not overridden by any 


contrary provision cofitained in, the, Madras. Act XXV of 1955 as originally enacted or even .as 
amended by Act XIV of 1956” pe 


In a case which - arises under : Madras Act XXV-of.1955, ‘there is no provision 
even like section 13° of Act: XIV: of-1956. - The remedy; if any, of the tenant is to 
apply.under the Fair Rent Act to have:the fair rent fixed: What the Revenue Court. 
has to do is to ascertain the éxtent of arrear of rent, having regard to the contract 
between the parties. - I.am: of opinion that the Revenue Court had no jurisdiction 
to grant the remission of the agreed-rent, -although there has been a failure of the 
monsoon or failure of the crops... Inthe absence of any statutory authority, the 
remission is always a matter of-grace by the ‘landlord and the Revenue Court can- 
nob have the power to remit the rent... The result is that the landlords would be 
entitled to the ‘payment of the full arrears. The tenant will therefore have to pay 
a sum of Rs, 226 in addition to what he has paid. He will have two months from. 
this date for such payment, . This Civil Revision Petition is,allowéd.. ‘There will 
be, 1iö ordet as tg Sosis: -i e A ey 


rep Fy e -i > 
Pery I 3 


$ 


; ; 


`I thank Mr/ V. Sundaresan:for the waluable asistance he gave in. presenting, 
the case on! behalf of the. respondent... | . « ee ee a Bue 
RM 00 eee G, i Petition allowed.” 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. `., ` 
oes ete oer ap. PRESENT 3-~Mk. Justice .RAMASWAMI. Om 
Kattayan Achary and others" eredi o o aal aftad. miny Appellants” 


ak eh A E S Th The 
v. 


T. K. Rangaswamy Achary and others = Respondents. 


“4 


_Madras Hindu Religions and Charitable Endowments Act (XIX: of 1951), section 93—Applicabilily— 
t: Administration or management’’—Fund constituted by members of a community-out of collections made by them 
Sor the purpose of cortducting ‘a ceremony of tutelor deity of comnunity—Suit by one section against another to enforce 


ight to participate in ceremony from whick they have been excluded and for accounts—JFurisdiction of civil Court—- 
Civil Procedure Code (V of 1908), section Do . . 


A suit by one section of a community against a rival section. of that commnunity to enforce their 
right to participate along with the defendants in the conduct, of a ceremony of their tutelor deity 
from which the’plaintiffs have been excluded, and to ask for accounts ofa fand constituted out of 
collections made `by all the members of the community, including the plaintiffs, to find out whether 
the terms of the community chest are being carried out;cannot-be held to be a suit for ‘“ administra- 
tion, or management’? which is excluded from the jurisdiction of: Courts of law. A dispute of this 

cet at oe a tas Hey (1958) 1 MLJ. 317.2, stirs bese. Sty aed, 
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nature between rival claimants seeking to ensure that the fund earmarked for a particular purpose 
is being managed properly would not fall under section 57 of the Act, so as to render a suit regarding 
such a dispute, a suit for administration or managemgnt even in a wide sense. : 


Vythinatha Pandara Sannadhi v. Ranganatha Mudaliar, (1933) 66 M.L.J. 98: I.L.R. 57 Mad. 362 
. and Sastri Ammal v. Pravalavarna Naicker, (1955) 2 M.L.J. 612, followed. ; 

Second Appeal against the Decree of the Court of the Subordinate Judge of 
Madurai, in Appeal Suit No. 1 of 1955, preferred against the Decree of the Court 
of the District Munsif of Madurai Town, in Original Suit No. 7 of 1953. 


M. Natesan, for Appellants. 
R. Aravamuda Ayyangar, for Respondents. 


The Court delivered the following 


Jupcment.—This appeal is preferred against the Decree and Judgment of the 
learned Subordinate Judge of Madurai, in A.S. No. 1 of 1955, confirming the deci- 
sion on a preliminary point ofthe learned District Munsif of Madurai, in O.S. No. 7 
of 1953. ; 

The facts leading to the preliminary issue are within a brief compass. In the 
town of Madurai there isa Kammala community or Viswa Brahmins. They call 
themselves Acharis. This community of Kammalas is called the Mettu Kammal 
Theru Kollu Thachu Vaguppu, that is to say, blacksmith-cum-carpenter group. 
This community collected some funds, by subscription from among the members 
of the sub-community. On a handsome sum of money being collected, they ‘re- 
solved to purchase a house and site and utilise the income out of it for the Annabhishe- 
kam ceremony of Sri Kamakshi Amman Temple, in South Masi Street, constitut- 
ing their tutelary deity. The house and site have been purchased by the ‘community 
in the names of the representatives of their group. But unfortunately, as happens 

-~ in our State often, these Kammalas have fallen out and there are two factions, the 
plaintiffs and others on the one side and the defendants and others on the other side. 


-The plaintiffs find themselves excluded from this Annabhishekam ceremény 
and in fact they are not even able to know whether the defendants have been pro- 
perly managing the properties purchased and collecting the rents and utilising the 
same for this Annabhishekam ceremony. In fact it would appear that behind the 
backs of these people, the Endowments Board had been prevailed upon to change 
even this Annabhishekam ceremoney and divert the funds for the Navaratri festival. 
Therefore, the plaintiffs came to Court asking for accounts on the foot that there has 
been an invasion of their private rights and that the whole thing should be protected 
by. means of a, declaration and other appropriate reliefs. 


The case for the defendants was that they are under no obligation whatsoever 
to account to the plaintiffs, viz., the representatives of the community and offered 
also the gratuitous advice, which has been followed by the’Courts below, that the 
remedy of the plaintiffs is to go to the Endowments Board under section 93 of Madras 
Act XIX of 1951. 


Both the Courts below have unfortunately accepted the abbreviated course 
suggested by the defendants and have on the preliminary issue decided that they 
had no jurisdiction and that this matter ought to be enquired into only by the 
Endowments Board. 


The point for consideration is whether both the Courts below were justified 
in holding that the suit is barred under section 93 of Act XIX of 1951, correspon- 
„ding to section 73 of Madras Act II of 1937. The term “ Administration or manage- 
ment” has been construed by Ramesam, Officiating C.J., in Vythilinga Pandara 
Sannathi v. Ranganatha Mudaliar’. He points out at page 375 that the term “ adminis- 
tration or management” of a religious institution can be construed in two ways, 
namely, in a strict sense and in a loose sense. The term construed strictly means 
nothing more than that the suits should be-confined-to obtaining a reform or change 





te 


T 1. (1933) 66 M.L.J. 598 : ILL.R. 57 Mad. 362. 


J] PAPPATHI AMMAL V. STATE OF MADRAS. 125 
in the administration or management of a religious endowment. In the wider 
sense, it would take in all the powers which have been given to the Board or the 
Commissioners to enquire into mattgrs exclusively and which will now be found 
narrated in section 57 of the new Act. 

Section 57 lays down: 

“ Subject to the rights of suit or appeal hereinafter provided, the Deputy Commissioner 
shall have power to inquire into and decide the following disputes and matters :— 

(a) whether an institution is a religious institution ; 

(6) whether a trustee holds or held office as a hereditary trustee ; 

(c) whether any property or money is a religious endowment ; 

(d) whether any property or money is a specific endowment ; . 

(e) whether any person is entitled, by custom or otherwise, to any honour, emolument or 
perquisite in any religious institution ; and what the established usage of a religious institution is 
in regard to any other matter.” 

In this case, either interpreted by. the wider connotation or the narrower con- 
notation, this claim by the plaintiffs to participate along with the defendants in 
the Annabhishekam ceremony and also ask for accounts, to find out whether the 
terms of this community chest are being carried out, would not be an act for the 
administration or management. In the stricter sense, this claim by the plaintiff 
would nowhere be near the definition laid down by the Officiating Chief Justice. 
Turning to the wider connotation, this claim would not fall within clauses (a) to 
(e). In fact, a dispute of this nature between claimants seeking to ensure that this 
fand earmarked for the purpose of Annabhishekam is being managed properly, 
would not amount to a dispute respecting the right to succession to the hereditary 
office. Such claims would be outside the scope of section 57(b) : Sastri Ammal v. 
Pravalavarna Naicker’. ; i , 

In other words, if the appellants are now directed to go before the Hindu 
Religious and Charitable Endowments Commissioner, on the ground that this is not 
a matter cognizable by a civil Court, the Deputy Commissioner will turn round and 
ask the appellants under what provision of the Act they seek to have this matter 
enquired into and adjudicated by him. Therefore, if they follow the gratuitous 
advice given to them by the respondents, they would have taken upon themselves 
a wholly supererogatory task of going to a Commissioner who would feel himself 
absolutely incompetent to give the relief asked for. . Therefore, beyond merely 
driving the plaintiffs from pillar to post, the defendants have also dragged them to 
the writ Court. I do not see any legality, propriety or utility in asking the plaintiffs 
to go to the Deputy Commissioner. 

In the result, the decrees and judgments of the Courts below are set aside and 
the trial Court is directed to restore the suit to file and expeditiously dispose of the 
same according to law. The costs of this appeal will abide by and be provided for 
in the revised decree and judgment of the trial Court. Court-fee paid in this 
Second Appeal will be refunded. 

P.R.N. Appeal allowed. 
f Decree set aside and the case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice SOMASUNDARAM AND Mr. Justice RAMASWAML. 


Pappathi Ammal . .. Appellant® — 
v. f : si 
The State of Madras ` i -- Respondent. 


Penal Code (XLV of 1860), section 84—Applicability—Mother killing child and attemping suicide— 
Unsoundness of mind as a ground of defence—Somnambulism—If unsoundness of mind. . 

Where a mother killed her child by throwing it into a well and attempted suicide by throwing 
herself into the same wéll a plea of somnambulism was set up in defence, 
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Held ; Somnambulism is the unconcious state known as sleep-walking and might constitute a 
good ground for exemption from criminal liability if it could be established that'the act was done 
while in that state of mind. Somnambilism, ‘if proved, will constitute that unsoundness of mind 
attracting the application of section 84 of the PenalCode.’ . ? i 


[In the instant case the somnambulism of the accused was not t proved asa fact. } 


; Appeal against the Order of the Court of Session .of the Madurai DYER 
in Case No. 163 of the Calendar for 1957. 


G. Gopalaswami and V. Gopinathan, for Appellant., OA 
The Public Prosecutor (P. S. Kailasam) -on -behalf of the. State. ou 


The Judgment of the Court was delivered by ics 
Ramaswami, J.—This is an- appeal preferred against the convictions. and 
sentences by the learned Sessions Dage of Madurai Division, i in Sessions Case No. 


- 163 of 1957. pie te $ OOR 


‘The facts are brief: “The accused Pappathi Ammal is the ‘wile of P; W: I. "They 
“have been living with their children in a compound where there are 4 or 5 houses. 
- Pappathi Ammal had been confined within four weeks before the commission of this 

offence. It would also appear. that she, was unwell from diarrhgea and fever after 
child birth. On account of the poverty and inability to secure other help she had to 
do her household chores, Therefore, she seems to have been depressed, a and fed up 
with her life. a 


ae oo 


‘On the night of 28th’ October, 1957, ‘he landlady P. W. 2 heard ie noisé Sof a 
giai and she woke up and found lights burning'in the house of théaccuséd: There- 
fore, she went and woke up P.W. 1, the husband of the accused, arid told him what 
she had heard. They found the accused missing. - ‘They started searching the com- 
pound. Then.they heard a noise from within: the well... They found the accused 
‘within the well. They raised an'alarm. : A crowd of people gathered. ‘A ladder 
was brought and set inside the well... The accused came out of the'well- climbing the 
ladder. .On coming out of the well she was enquired about the child. The-accused 
stated that the child was inside the well. Thereupon P.W. 1 made a written report 
to the Police at 7-30 A.m. in the morning. The Police came to the spot; took out the 
child whose legs were protruding over the surface of the water in'the well. Inquest 
was held and investigation followed. ‘The accused was charge-sheeted for the murder 
of the child and for attempting to. commit suicide. 


These facts are spoken to by the husband of the aasi P. Wo r the. landlady 
P.W. 4 and the other people who came there P.Ws.'3 to 5 and Doctor, P. W. 6, who 
spoke to the death of the' child due 1 to’ asphyxia due to drowning. 


`- The'case set up for'the accused was that she was a sleep-walker or re soreutasabulice > 
that during such sleep-walking she must have walked into the well with thé child and 
that by reason of that somnambulism when the offence was committed, the 
accused would be entitled to the benefit of section 84, Indian Penal Code. 


The learried Sessions Judge disbelieved.as a fact the somnambulism attributed 
to the accused and secondly that somnambulism would not amount to that unsound- 
ness of mind and incapacity of knowing the nature of the act or knowing what she or 
he was doing was either wrong or contrary to law, contemplated under section 84, 
Indian Penal Code. The learned Sessions Judge therefore convicted the accused 
‘under section 302, Indian Penal Code and sentenced her to imprisonment for life. 
He. also convicted her under section 309, Indian Penal Code and sentenced her to 
simple imprisonment for one year. The sentences were made to run ‘concurrently. 


Theree points which: fall for determination in this appeal are : whether the 
accused was a somnambulist at the timé of the commission of the offences; secondly, 
whether somnambulism would amount. to that insanity contemplated under section 
84; Indian Penal Code ; and thirdly, the scope and extent of the plea of insanity open 

to.the accused-in the circumstances of this case. 
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Point x : It has not been shown as a fact that the accused was a somnambulist or 
a sleep-walker, P.W. 1 the husband’of the accused first stated in chief examination : 


“ My wife had been possessed by bad Mevik in 1953. She was treated by magician and she 
became allright. After that she used to get bewitched at intervals. When she is treated she would 
‘get better. She was all right after delivery till about 4 days before the incident. From four 
days before the incident she was not all right in her mind and had fever.”  - 


Then he was treated as hostile and cross-examined by the Public Prosecutor.’ Then 
he satted’: 3 i 


** I have not stated thercin (Exhibit P-1 the complaint) that the accused was possessed by devils. 

-+ -I told the petition writer even before writing that-my wife was insane. He omitted to write it. 

Tt is not true to say that after delivery my wife was suffering from diarrhoea and was taking medicine 

as out-patient.. I did not say so in my statement'to the Police. , (He has stated). It is not true to say 

that in order to save the accused from punishment that I say her mind was not all right and she 
had been possessed by devils. i : ~ 


The idea of suggesting sleep-walking came after the cross-examinatiori by the Public 
Prosecutor was over. To the questions put on behalf of the accused P.W. 1 stated : 

“< She (accused) used to carry the child and go out during nights even when she was sleeping 
teeees Two or three days before the incident, the accused carried away the baby during a night. 
After that I was not giving the child to her. I used to bring her back and the child ”. 


This is all the evidence regarding the sleep-walking of the accused and it cannot be 
said that the accused has been shown to be a somnambulist.. It-was not mentioned 
in the earliest report which would have been the case if it were, true. In fact even 
before P.W. 1 became hostile this idea did not emanate, It was only after he turned 
hostile and on the wife’s instructions questions were put to P.W. 1 and the learned 
advocate for the accused was armed with a copy of Modi’s Medical Jurisprudence in 
the Sessions Court, for the first time this suggestion came to be made. ` If really this 
accused had been a somnambulist it would have been known to others and that has 
not been the case here. Therefore; it may'be taken as established that the somnam- 
dqilism of the accused has not been proved as-a fact. ` - 3 


Point,.2: Somnambulism is the unconscious state known as sleep-walking and 
its characteristics are thus set out in Modi’s Medical Jurisprudence and Toxicology, 
Twelfth Edition, page 399 : bee 


“This is an abnormal mental condition, 'and means walking during sleep. In this condition 
the mental faculties are partially active and are so concentrated on one particular train of ideas that 
. asomnambulist is capable of performing most remarkable and incredible pieces of work, which would 
have baffled his intelligence during hiswalking hours. A somnambulist may thus solve a very difficult 
problem or may commit theft or murder. A’ person who is the victim of a sorminambulistic habit 
has generally no recollection of the events occurring during the fit after he awakes., In some cases 
he remembers the events of one fit in subsequent fits and follows them with exact precision, though 
he forgets them in the normal state. . . 


Somnambulism forms a very good plea df déferice for’ exemption from criminal liability, if it 
‘can be proved that the accused committed the offence during the fit.” f < 


R.C. Ray’s, Outlines of Medical Jurisprudence (with Special Treatment of Toxico- 
logy and Insanity), Sixth. Edition, at page 455, has the following, to say :—~ 


“This condition, is common in childhood and youth, and it may also be induced by hypnotism. 
‘While in this condition the higher (intellectual) centrés activate partially to: one train of impressions, 
nthe result being elaborate physical and intellectual feats, performed in „perfectly rational manner, 
the. brain being inactive to other impressions.”, Homicides and suicides may thus be effected. Their 
eyes are open and pupils dilated, the individual perceiving objects in very scanty light. The tactile . 
“sense becomes acute, :though there may be anaegesia and’ somnambulists may hear and respond: to 
verbal sounds. Somnambulists remember. their dreams, but not their motdr acts ; whereas, after 
recovery from insanity, events may be partly recalled. ; No responsibility attaches to their acts. 
To rouse them from their state, resort to flagellation, venesection, faradism.”’ | , : 
M. A. Kamath’s Medical Jurisprudence; Fifth Edition. (M.L.J. publication) at 
page 3752" 00 ts im 6 ee Se oe en, ae 
‘* Somnambulism (or-walking in sleep) is'an abnormal condition allied to epilepsy and the artifi- 
cially induced state of mesmerism or hypnotism. ' In this coridition the’ higher or intellectual nerve 
centres appear to be in a state of partial activity only; or as in the higher form-of somnambulism, 
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in a state of full activity to one particular train of impressions, but inactive as regards others. In 
this condition while bent on and accomplishing one object very elaborate acts may be performed 
and dangerous ground traversed heedlessly, which would ordinarily baffle his intelligence in the 
waking state. Hence the mere facts of the performance of such an act does not of itself indicate 
that the higher or intellectual nerve centres were in full activity at the time of its performance. 
This is obviously of much medico-legal importance, seeing that such acts, done during a condi- 
tion of partial activity only of these higher centres, may result in the death or injury of others, and 
form the subject of a criminal inquiry. ` 


A person who is the victim of a somnambulistic habit has generally no recollection of the 
events occurring during the fit after waking up. 


A question has been raised as to the responsibility of the somnambulist for acts committed 
during the fit, on the ground that what is done in the fit being often only the accomplishment of a 
project formed while awake, he ought to be held responsible. This is a gratuitous assumption 
that cannot be seriously entertained, till some fact shall have been advanced in its support. If 
such a question of responsibility should arise, it ought to be shown that the somnambulism was 
not feigned and that the accused was subject to it. And if somnambulism be proved, the accused 
is exonerated from responsibility for any criminal act ; and this is also the case ifthe person (the 
somnambulist) be suddenly roused from a deep sleep.” 


(See also Dr. Sir Hari Singh Gour’s “The Indian Penal Code”, Sixth Edition, volume 
1, Topic-Somnambulism (22) at page 322): 


Bearing these medical observations in mind, though there is no decided case 
law on the subject, somnambulism if proved will constitute that unsoundness of mind, 
attracting the application of section 84, Indian Penal Code. 


Though the law relating to insanity as a defence in England, America and in. 
India stemmed from the same source and was crystalised in the McNaughton Rules, 
important variations have developed now: : 


In regard to the law prevailing in England before the Homicide Act of 1957, the 
following information can be gathered regarding insanity as a defence from Dr. 
Kenny’s Outlines of Criminal Law, Fifteenth Edition, page 58 and following. 
English Law, even in its harshest days, recognised insanity as a possible defence. 
On the other hand, it has never held (as a popular error imagines it to hold) that the 
mere existence of any insanity whatever will suffice to exempt the insane person from 
criminal responsibility. Only insanity of a particular and appropriate kind will 
‘produce exemption. For lunatics are usually capable of being influenced by ordinary 
motives, such as the prospect of punishment ; hence they usually plan their crimes. 
with care, and take means to avoid detection. Hence English criminal law divides. 
insane persons into two classes : (a) those over whom the threats and prohibition of. 
the criminal law would exercise no control, and on whom therefore it would be gratui- 
tous cruelty to inflict its punishment ;'and (b) those whose form of insanity is only 
such that to use Lord Bramwell’s apt test—‘‘they would not have yielded to their 
insanity if a policeman had been at their elbow”. But-the very difficult question as. 
to where the line of demarcation should be drawn between the two classes is one 
upon which the law has undergone grave though gradual changes. Two centuries 
ago a view prevailed that no lunatic ought to escape punishment unless he were so 
totally deprived of understanding and memory as to be as ignorant of what he was 
doing as a wild beast. . But ever since the epoch-making speech of Erskine in defence 
of Hadfield, a more rational view has prevailed ; which bases the test upon the 
presence or absence of the faculty of distinguishing right from wrong in the crime 
committed. - Thus modern view has acquixed a degree of authoritative precision 
unusual for any common law doctrine through its formulation in an abstract shape, 
in 1843, by a set of answers delivered by the Judges in reply to questions propounded. 
to them by: the House of Lords. One Daniel McNaughton had aroused public 
excitement by the murder of a Mr. Drummond, the private secretary of Sir Robert 
Peel, in mistake for'that statesman. The acquittal of McNaughton on the ground of 
nsanity provoked such: widespread dissatisfaction that it became the subject of debate 
in the House of Lords (though the case never came before the House in its judicial 
capacity). In consequence of the debate, the Lords submitted to the Judges certain 
abstract questions respecting persons afflicted with insane delusions. The replies. 
given by the Judges may be summed up thus : es 
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(i) Every man is presumed to be sane, and to possess a sufficient degree of 
reason to be responsible for his crimes, until the contrary be proved to the satisfaction 
of a jury. l e 

(ii) To establish a defence on the ground of insanity, it must be clearly shown 
that at the time of committing the act, the party. accused was labouring under such 
defect of reason, from disease of the mind, as not to know the nature and quality of 
the act he was doing, or (if he did know this) not to know that what he was doing 
was wrong morally. 


(iti) As to his knowledge of the wrongfulness of the act the Judges say : 
“* If the accused was conscious that the act was .... one which he ought not to do and if 
that act was at the same time contrary to the law of the land, he is punishable.” 


Thus the test is the power of distinguishing between right and wrong, not, as was. 
once supposed, in the abstract, but in regard to the particular act committed. 


(iv) Where a criminal act is committed by a man under some insane delusion 
as to the surrounding facts, which conceals from him the true nature of the act he is 
doing, he will be under the same degree of responsibility as if the facts had been as he 
imagined them to be. He may, for instance, kill under the imagination either that 
he is an executiones lawfully carrying out judicial sentence ; or on the other hand,,. 
merely that the person killed had once cheated him at cards. 


“f The test of criminal responsibility laid down in ‘ McNaghten’s Rules’, as pointed out in the 
Report of the Royal Commission on Capital Punishment (1949-1953) published by Her Majesty’s 
Stationery Office, Lons!on, as Command Paper 8932, at page 79 and following was strongly attacked 
almost as soon as it was formulated, mainly by members of the medical profession, but also by 
lawyers, notably’by Fitz James Stephen, and it has been subjected to constant criticism ever since. 
A more detailed account of the history of this controversy will be found in Appendix (¢). It may 
here suffice to say that the objections of doctors with experience of mental disease have remained 
in substance unchanged throughout the last hundred years. Briefly, they have contended that 
the McNaghten test is based on an entirely obsolete and misleading conception of the nature of* 
insanity, since insanity does not only, or primarily affect the cognitive or intellectual faculties,. 
buteaffects the whole personality of the patient, including both the will and the emotions. An 
insane person may therefore often know the nature and quality of his actand thatitis wrong and 
forbidden by Jaw, but yet commit as a result of the mental disease. He may, fof example, be 
overwhelmed by a sudden irresistible impulse or he may regard his motives as standing higher than 
the sanctions of the law; or it may be that in the distorted world in which he lives, normal! 
considerations have little meaning or little value. Most medical men would take the view that in 
the violent acts of an insane man his insanity has been, as a general rule, an essential and pre- 
dominant cause, and that therefore he should not be judged by the same standards as normal 
men. The medical view was well put as long ago as 1883 by Stephen: ‘A delusion of the kind. 
suggested never, or hardly ever, stands alone, but is in all cases the result of a disease of the 
brain, which interferes more or less with every function of the mind, which falsifies all the 
emotions, alters in an unaccountable way the natural weight of motives of conduct, weakens the 
will, and sometimes,’ without giving the patient false impressions of external facts, so enfeebles 
every part of his mind, that he sees and feels. and acts with regard to real things as a sane 
man does with regard to what he supposes himself to see in a dream.” ? 


Stephen indeed maintained that a person who is prevented by mental disease 
from controlling his own conduct cannot be said, in the true sense of the words, to 
‘know the nature of his acts’, and that he is therefore not criminally responsible under 
the existing law as formulated in the McNaghten Rules. This some-what strained 
and artificial interpretation of their language has not, however, found favour with 
the judiciary, or with members of the legal profession generally. Most lawyers have 
consistently maintained that the concept of an ‘irresistible’ or ‘uncontrollable’ impulse 
is a dangerous one, since it is impracticable to distinguish between those inpulses 
which are the product of mental disease and those which are the product of ordinary 
passion, or where mental disease exists, between impulses that may be genuinely 
irresistible and those which are merely not resisted... They have held that such cases 
are not covered by the existing law and that it would be undesirable to enlarge the 
McNaghten formula so’as to exempt them from ‘responsibility. --Yet although case- 
law and the general trend of legal discussions have firmly rejected Stephen’s inter- 
pretation, the Courts have developed in practice an elasticity of the sort he was seek~ 
ing. As long ago as 1896, a committee of the Medico Psychological Association. 
observed that , 
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2 Fg the Judges generally have not hesitated so to interpret the law as to, bring- within its exoner- 
ating scope cases in which its narrow literal interpretation would have had a differcnt’ result anı 
where it is clear that the prisoner is insane and that his crime was due to his insanity, the Rules 
have often been so construed or so owes as t@dispose satisfactorily of the cases .which come 
beforé the Courts.” . ; 

. Whatever modifications of m actice there may have been, the law has remained 
in " substance unchanged since 1843. ` The ‘McNaghten Rules’ were accepted by the 
‘Courts, in a number of nineteenth century cases, as laying down the law of England 
with regard to the relation between insanity and criminal responsibility. In the 
present century the Court of Criminal Appeal has consistently upheld the. validity of 
the Rules and refused to approve their extension to cover the ‘irresistible’ or ‘uncon- 
eee impulse: R. v. Smith!, R.v. Alexander, R. v. True®, R:'v. Quarmtey4, R. v. 

Kapsch, R. v. Flavell*, Soderman v. The King? and R.v: Windle’. - The Court has also 
declined to enlarge their interpretation in other respects. Thus it has held- that the 
words ‘the nature. and quality of the act’ must be taken to refer only to the physical 
character of the act and not to distinguish between its physical and mor al aspects, 
and that ‘wrong’ means in effect ‘punishable by law’. 


In one respect, however, the apparent rigour of the Rules has been relaxed, or 
at all events: the law has been clarified.to the advantage of the accused. “The 
McNaghten Rules require that-the defence of insanity ‘must he carly proved’., It has 
since been laid down that the burden of proof which rests on the accused is not as 
heavy. as that which rests on the prosecution, but may. be stated as not being higher 
than that which rests on a party in civil proceedings. It may therefore be discharged 
by evidence satisfying the jury that on.a balance of probabilities he was insanewithin 
the meaning of the ‘McNaghten Rules.’ Soderman'v. The King’, R. y. Garr Breant®. 


__In 1922 ‘the Lord Chancellor appointed: a committee, with Lord Atkin as 
chairman 

* to consider. and report upon what changes, if any, are desirable in the existing law, practice 

and procedure relating to criminal trials in which the plea of i insanity as a- defence is raised, and 

-whether.any and if so, what changes should be madein the existing law and practice: in resp¢ct of 

cases falling within the provisions of section 2, sub-section (4) of the Criminal Lunatics Act, 1 84. 


The other members were all distinguished lawyers or civil sérvants. The committee 
received memorandum from the British, Medical Association and the Royal Medico- 
Psychological Association and heard evidence: from their _epresentatives. . The 
Committee recommended that 


+. * © it should be recognised that a person charged criminally with an offence iş irresponsible for 
his act when the act is committed under the impulse which the prisoner-was by mental ‘disease in 
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‘substance deprived of any powers to resist. 3 F 


which might require legislation, but that otherwise the McNaghten Rules shada 
be maintained: In support of this recommendation they said they were satisfied 
that ‘there are cases of mental disorder where the impulse to do a.criminal act recurs 
‘with increasing force until it is, in fact uncontr ollable’; but the only specific: example 
of such cases which they, cited was that of ‘ mothers. who have been seized with the 
impulse to cut the throat of or otherwise destroy their children to whom they are 
normally devoted’, and they added that in practice in such cases the accused was 
found to be guilty but insane; Report.of the .Committee on Insanity ‘and Crime 
(Çi and 2005). ;The Government did not introduce legislation to carry out these 
recommendations and when in 1924 Lord Darling brought forward a Bill to do so, 
it-was strongly opposed by the Judges and, in. the House of Lords, by the 
Lord Chancellor, the Lord Chief, Justice and. ‘other yaa The Bill failed, to 
obtain a second reading. 


The Royal Commission on Capital Punishment (1949-1953) onadir ed insanity 
and mental abnormality; so far as criminal To a is concerned, in ees 


$ g 





‘1. (1910) 5 Cr.:App. R. 123. 6. 
‘2. (1913)'9 Cr. App. R. 139. . 7 

, -3.9 (1922) 16 Gr. App. R. 164. ;. 8. 
4. (1921) 15 Cr. App. R. 163. 9 
5- (1925) 19 Gr. App. R. 50. 


(1926) 19 | Cr App: R. 141. 
« (1936) W.N. Igo... >- ; . 
A 952) 36 Cr. App. R. 85. 
LR. (1943) K.B. 607 : 29 or App. R 16. 
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4to 6 of their Report (pages 73 to 157) and made the following recommendations in 
- regard to insanity as a defence : 


~“ It has for centuries been recognised tha, if a person was, at the time of committing. an un- 

„lawful act, mentally so disordered that it would be unreasonable to impute guilt to him, he ought 

not to be held liable to conviction and punishment under the Criminal Law. We assume the conti- 
nuance of this ancient and humane principle. 


Any test of criminal responsibility must take account of the fact that, where a grave crime is com- 
mitted by a person who is grossly disordered mentally that he could properly. be certified as insanc, 
the presumption that the crime was wholly or largely caused by the insanity, is in ordinary circum- 

- stances, overwhelmingly strong, and there is an cqually strong presumption in the case of the grosser 
forms of mental deficiency and of certain epileptic conditions., 


; We consider (with one dissentient) that the test of responsibility laid, down in England by the 
“McNaghten Rules is so defective that the law ori the subject ought to be changed. 


If an alteration were to be made by extending ‘the scope of the Rules, we suggest that a formula 
on the following lines should be adopted ;— 


* The jury must be satisfied that, at the time of committing. the act, the accused, as a result of dis- 
- ease of the mind or ‘mental deficiency, (a) did not Know the nature ‘and quality of ihe act or (b) did 
not know that it was wrong or (¢) was incapable of preventing himself from committing it.’ 


Although this formula might not prove wholly satisfactory we onsider (with onc dissentient) that 
it would be better to amend the Rules in this way than to leave them as they are. 


. We consider (with three’ dissentients) that'a preferable amendment of the law would. be to abro- 

«gate the McNaghten Rules and leave the jury to determine whether at the time of the act the accused 

-was suffering from disease of the mind.or mental deficiency to such ‘a degree that he ought not, to be 
held responsible.” 

It may be noted here for forman that the criminal law of Sco iland which 
is different in many respects from the criminal law ‘in England, ‘embodied the 
doctrine of diminished responsibility (see page 489, Glaister’ s Medical Jurispai 
dence, Ninth edition.) - 

In 1957 the Homicide Act of 1957 was passed as a result of the Report of the 
‘Royal Commission on Capital Punishment though it carried out the recommendations 
of the Commission only in some respects. ‘Section. 2 introduces’: the doctri ine of 
diminished responsibility ` into the law ‘of murder. ‘It provides : : 


AG “ay, ‘Where a person kills or is a party to the killing of. another, he shall’ not ‘be conv: iéted 
„of murder if he was suffering from such abnormality of mind whether arising ‘from a condition of 
-arrested or retarded development of mind or any inherent causes’ or induced by discase or injury, 
as substantially impaired his imental responsibility for his acts and commissions in doing or' being 
. party to the killing.. - - 
(ii) A person who but for this section would be’ liable whether as pinapa oras tases to 
be convicted of:murder shall be. liable instead to: be convicted of manslaughter.” : o 


On this it'may be said that the introduction of the ‘doctrine was not eroanda 
by the Royal Commisšion unless it could be applied to responsibility for'all crimés, 
.and then only after consideration by some specially appointed body. And indeed, 
it is difficult to see why abnormality of mind should reduce, a man’s responsibility 
for murder, but not for other crimes, especially now that ‘most murders dre not 
capital offencés‘even if committed by someone with, full responsibility. “It will -be 
remembered that the defence of insanity, as regulated by. the McNaghten Rules, 
' „always applied to all crimes, although of course it was’ “usually pleaded only ‘in 
murder cases. ‘The mental abnormality contemplated by section 2 appears to cover 
kinds of insanity embraced by the McNaghten Rules and to extend to lesser degrees 
„of affliction not covered by those Rules. 


In regard to defencc of insanity in the United States of America, Underhill’ 
Criminal Evidence, Fifth Edition, Volume”2, (The Bobbs-Merrill: Company; > Inc. 
Publishers, Indianapolis.) Chapter 34, page 1 128, has the following to'say:—: me 


“ Insanity is everywhere a defence’to a charge of crime, for Without a sound mind theré can be 
“no‘criminal intent. The existence, character and extent of i insanity are ordinarily questions of fact 
for the jury, and a defendant who has offered proof of his insanity is entitled to.an, instruction that 
he may be found not guilty by reason of insanity. 


“The authorities are not agreed ‘on. ‘the legal test for determining insanity.’ Most of the States 
have adopted the-‘‘right' and wrong ” test, as set forth by: the'House of Lords iùn the leading ease of 
! MeNaghten i in £843... The McNaghten : opinion states : ‘to ‘establish a defence‘ on the groutid of 
Insanity, it must be clearly -proved that, at the time of the committing of the.act, the párty accused 
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was labouring under such a defect of reason, from disease of the mind, as not to know the nature 
and quality of the act he was doing or, if he did know it, that he did not know what he was doing’ 
was wrong.’ 


The right and wrong test is the exclusive te® today in 29 States. The test has been much 
criticized. 


‘An additional test is the irresistable impulses test, which holds that the right and wrong test is. 
not sufficient in all cases and that a person who knew that the act he was committing was both morally 
and legally wrong may still not be held responsible if he lacked the power to resist the impulse to 
commit it.’ 


The irresistable impulse test has been adopted in at least 14 States. It is an additional test to the 
right and wrong test, that is, an accused in a State which has adopted the irresistable impulse test 
should be acguitted if he meets either that test or the right and wrong test. 


Under the irresistable impulse test, the impluse must be the product of mental disease rather- 
than the uncontrollable passion or fury of a sane man. Similarly, moral and emotional insanity 
are not considered as defences, whether the Courts do or do not admit irresistable impulses as a. 
defence.” David v. United States,*. 

In regard to burden of proof the American law is the same as in England and 
in India. The law presumes that every one charged. with crime is sane, and thus. 
. supplies in the first instance the required proof of capacity to commit crime. It 
authorises the jury to assume at the outset that the accused is criminally responsible- 
for his acts. The presumption, which is rebuttable, is justified by the general ex-- 
perience of mankind as well as by considerations of public safet¥. All Courts adhere 
toit: Bee v. U.S.*, Mcdonald v. Hydspeth®, Asley v. Pesoort, Tatum v.U.S.5 Holloway v ~ 
U.S.* Queenan v. Oklahoma’ Matheson v. U.S.8 


The law in India regarding the defence of insanity may be summed up as follows:™ 
The defence of insanity is raised mostly in cases where the accused has been charge-. 
ed with offences under section 302 or 304, Indian Penal Code. Insane individuals. 
seem to display a marked propensity for the commission of the most atrocious of crimes.. 
Their objects of attack have usually been those whom they had loved and cherished. 
The authors of the Penal Code, in dealing with this class of criminal, merely enacted. 
the rule of English law as laid down in McNaghten’s case. The following proposi- 
tions were laid down in that case : (a) Notwithstanding the accused did the act com- 
plained of, with a view, under the influene of insane delusion of redressing or 
revenging some supposed grievance or injury, or of producing some public benefit, he 
is, nevertheless, punishable, according to the nature of the crime committed, if he 
knew at the time of committing such crime that he was acting contrary to law. 
(b) & (c) Every man is to be presumed to be sane, and to possess a sufficient degree 
of reason to be responsible for his crimes, until the contrary is proved and to establish 
defence on the ground of inanity it must clearly be proved that, at the time of 
committing the act, the accused was labouring under such a defect of reason, from 
disease of the mind, as not to know the nature and quality of the act he was doing 
or if he did know it, he did not know he was doing what was wrong. (d) A person 
under an insane delusion as to existing facts must be considered in the same situation 
as to responsibility as if the facts with respect to which the delusion exists were 
real.. (e) It is for the jury to decide as to whether the accused was insane or not at 
the time he committed the crime. 


Section 84 of the Indian Penal Code IN ; 


“ Nothing is an offence which is done by a person who, at the time of doing it, by reason of un- 
soundness of mind, is vorave of knowing the nature of the act or that he is doing what is either 
‘wrong or contrary to Jaw ” 

It is necessary for the spptleatied of the section to show that (a) the accused was of 
unsound mind, (b) he was of unsound mind at the time he did the act and not merely 
before or after the act, (c) as a result of unsoundness of mind he was incapable of 





1 160 U.S. 469: 40 L. Ed. 499. : 7. 190 U.S. 548: 47 L. Edn. 1175. 

2. 302 U.S. 745: 82 L. Ed. 576. 8. 227 U.S. 540. 

3. 10 Fed (and) 943. 9. See R. : Doss, Law of Lunacy Gh.: VIII, 
4. 147 Fed. (and) 318. p. 112 & Foll. J. D. Mayne: The Criminal Law 


5. 88 App. D. C. 386: 190 Fed. (2nd.) r2. of India, Third Edn., pp. 403-426; Gour: Penal 
6. 148 Fed. (2nd) 665. Law of India, Sixth Edn., pp. 310-334. 
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knowing the nature of the act or that he was doing what was either wrong or con- 
trary to law. 


If unsoundness of mind is urged af a ground of exemption from liability, it is 
for the person who seeks the exemption to prove it. The accused must not leave 
the condition of his mind at the time of the commission of the offence in doubt, but 
must satisfy the Court that it was-such that he was incapable of knowing the nature 
of the act or that what he was doing was either wrong or contrary to law. Accused’s 
condition, antecedent and subsequent to the commission of the crime is relevant only 
in so far as it might assist the Court in coming to a conclusion as to his mental 
capacity at the time when he did the act. The mere fact that on former occasions, 
the accused had occasionally been subject to insane delusions or had suffered from 
derangement of the mind or that subsequently he had at times behaved like a mentally 
deficient person is per se insufficient to bring his case within section 84. Uncon- 
trollable impulse co-existing with the full possession of the reasoning powers is no 
defence in law nor is moral insanity, t.e., existence of delusions which indicate a defect 
of insanity such as will relieve a person from criminal responsibility, any defence in 
law. It is not mere eccentricity or singularity in manner that will suffice to establish 
the plea of insanity, it must be shown that the prisoner had no competent use of his 
understanding so aş to know that he was doing a wrong thing in the particular act in 
question. If there is evidence of pre-meditation and design or evidence that the 
prisoner after the act in question tried to resist arrest, the plea of insanity may be 
negatived. A prisoner trying to escape arrest after he had committed the act in 
question shows that he has committed an act which in law is criminal. 


Inadequacy of motive standing by itself is no proof of insanity. Where the 
accused murdered his wife and child and it was proved that he was somewhat of 
unbalanced mind on different occasions and showed characteristics many of which 
were not normal it was held that these facts coupled with lack of motive were not 
sufficient to bring the accused under section 84, Indian Penal Code. Where the accused 
was not insane before or after the crime but the murder was motiveless, it was held 
that this by itself was not sufficient and that the accused was guilty of murder. 
Where the accused killed three of his children, and there was no apprent motive 
for the crime, it was held that some mental derangement must be inferred, but 
that by itself was not sufficient to bring his case within section 84. Where the 
accused, an affectionate father, killed his two children, for no apparent motive, and 
it was in evidence that shortly before the occurrence the accused was mad and used 
to talk incoherently and abusively to all, it was held that the accused was guilty of 
murder. If there is evidence of premeditation and design coupled with an attempt 
to evade or resist arrest the plea of unsoundness of mind may be negatived. The 
mere fact that the accused had a weak or defective intellect is not sufficient to bring 
his case within section 84. The fact that the murder was committed at the bidding 
of a spirit or to propitiate a goddess will not bring the case within séction 84. An 
insane delusion will not justify homicide. The accused, in such. cases, must be 
considered in the same situation as to responsibility as a sane person would be, if the 
facts with regard to which the delusion exists were true. 


There is a clear distinction between medical and legal insanity. Courts are 
concerned with the legal and not with the medical view of the question: A man 
may be suffering from some form of insanity in the sense in which the term is used 
by medical men but may not be suffering from unsoundness of mind as described in 
section 84. If the fact showed that the accused knew that he had done something 
wrong, it did not matter how, though he might be insane from the medical point of 
view, he could not be exonerated under section 84. 


The Indian cases embodying these principles are: Kalicharan v. Emperor}, 
Asruddin Ahmed v. Emperor®, Pancha, In re*, Hemu, In ret, In re Sankappa Shetty®, 





“1, °48 Or. L.J. 377: AIR. 1948 Nag. 20. 4. 52 Cr. L.J. 369; AIR. 1951 Sav, 19. 
2. 50 Cr. L.J. 235: A.LR, 1949 Cal. 182. `5. (1940) 2 M.L.J. 547: AIR. 1941 Mad. 
3. ALR, 1932 All. 233. x i 226. 
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Subbugadut, In re, Govindaswami?, In re, In re Rajagopala Ayyangar?; Basawani Rao v.: 
Emperor’, Kulandai Thevar v. Emperor®, Kashiram v. The State®, Channa Basappa v. The. 
State of Apor, Nikai Naick v. The State? ; MAN v. The State”, Hagroo v, The 
State? ; and'Emperor v. Gedigoula™ , ' 


Bearing these principles i in mind if we examine the facts of this i case, we ; find that. 
it is possible, that the accused was suffering from. some, sort-of puerperal disorder and 
concerning which the. following information can be.culled from gandan books; on., 
greie medicine., ; ; ee Seth TEE TE. S 


' . Gonzales, Vance, Helpern- gad Umberger’i in their Legal Medicine Pathology" 
and Toxicology, Second Edn: (U: S. A) at page 936 © oh p ; 


ef Puerperal insanity: isthe condition of insanity ‘which follows child-birth and j is Oe ies. ` 
referable to the action on the.biain by the toxaemia of pregnancy. A woman with ‘puerperal’ 
insanity may manifest the condition after, child-birth, ‘and it may take a- great variety of fcrms, the’ 
most common’ óf: which’ is / mania, sometimes of the: ‘homicidal type, ' Thiz may pi itself by: 
suicidal or homiïcidal acts. >. ee a ee 


JTaylor’s Principles and ‘Practice of ‘Medical Jorisprudehce, Eleventh Edition, 
Veliime I, page’ 585 + 


ss The, puerperium, pregnancy, lactation, and other aienea ‘of the female generative organ 
are nown occasionally to produce a mental condition in which a mother #iay not be résponsible 
for, her ‘acts ; ' puerperal mania is frequently associated with homicidal violence inflicted on a child‘ 
The killing of thé child -is' usually either the’ result of a'sudden' fit of delirium or‘a sudden impulse,: 
with’ a full‘ knowledge of the wickedness and illegality of-the act.. The legal test of responsibility 
can be applied to such cases only on the assumption that insanity,already exists... Women have,been, 
known to ask that the child may be removed, but afterwards seized an opportunity ‘for killing it.. 
Such cases are distinguished from deliberate child-murder : ‘by the fact, that there is.no motive, no 
attempt at concealment, and no denial of the crime. Jn-this connexion the merciful, provisions 
of the Infanticide Act should b be borne i in mind ie 


Sydney. Smith and Fiddes i in their “Forensic Medicine” i. Tenth, h, Edition, at. 
page 39I ii san te aps 


ee Tactationil. insanity. comprises all cases which occur from six Specks ree écnbnenicat elt 
occurs most frequently in, cases in which lactation has been unduly prolonged, and. is usually of a, 
depressed confusional type } ‘with ideas. of unworthiness and delusions affecting t the husband and child. 
Suicide or infanticide may occur as a result of these conditions.” 


But. unfortunately i in this case there has been no expert examination or collection, 
of evidence, in, the light, of medical knowledge of.puerperal disorders and the specific 
defence: incumbent on, the. accused has, not been set-up.,.,We cannot therefore guess: 
that this is. a case of puerperal insanity, coms tea Hg a, valid defence under section 84. 


t 


oeme, Indian Penal;Code.. 1, rete A a Geet te SGA ea ay 


' Therefore; we-‘confitm the convictions" aad sentences which we do and'recom- 
seid to thé Government that the period of i imprisonment be reduced to'å period of 
six‘months, which ‘might mear ‘practically the'itnmediate discharge of the accused. 
We recommend ‘also to the Government ‘that the ‘accused-' might be kept’ ‘under’ 
obseravation and examined and if homicidal and suicidal ‘tendencies are discernible, 
appropriate’ ‘steps may be’ taken for the'treatment:of' the’criminal lunatic and she 
might be discharges taking security for’ her” proper: custody. Ea : 


RM. : oan a A a : “ at Gi : a 3 `- © Appeal” dismissed, 
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` IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 
PRESENT :— Ma Jorio RAMASWAMI. 


4 


Chinnamuthu Ambalam > $, STOT T ag Appellant 
AR Si go e ee © 
S. Jagannathachariar o aaa a Ake Satta a . "Rebiak 


Malicious Prosecution—Suit for—Essentials to be proved— Malice — Praiecation *—What constitutes: 


The defendant tipped the police about the plan for the defiance of a prohibitory order passed, 
by a magistrate in a disturbed locality.’ A prosecution Sanctioned for ar cffence ‘uncer sectien 188, 
Indian Penal Code, against the arrested persons ‘ended in-a a Jna suit by them for. damages 
for malicious prosecution against .the,defendant~ |. >, i r Pi 


Held: In an action for malicious prosecution the plaintif must prove all the following points (a) 
that the plaintiff was prosecuted by the defendant, ,(b) that the prosecution ended in plaintiff’s favour, 
(c) that the defendant acted Without reasonable and probable, cause and (d) that the defendant was. 
actuated by malice. 2 


The term “malice ’ has to bè construed as meaning an improper or indirect’ motive, that is'to- 
say, some motive other than a desire to vindicate public justice or a i private right: It need not neces-- 
sarily be a feeling of enmity, spite or ill will. ' A Vt, 


. The term ‘ prosecution ’ has a special connotation in suits for crisis prosecution, The -ques-- 
tioh as to who is the real prosecutor has,to be established irrespective of the fact whether the com- 
plaint is by the’ defendan® himself or the prosecution is started at „his instance. It is well-settled that 
instigating 2 prosecution is something different from the act of giving infcrmation on the strength 
of which a Prosecution is commenced by someone else in the exercise igh his own jdiscretion. + 


Case-law dicussed. 


- Appeal against the Decree of the Court. of tlie Subordinate Judge ‘of Tanjore 
in Appeal Suit.No. 189 of 1954. “preferred against the Decree of thé ‘Court of the 
District Munsiff of Tanjore in Original Suit No. 195 on 1953- 


B. R. Dolia, for Appellant. 
T. M. Krishnaswami Ayyar for R. Sundaralingam, for Respondent, 


The Court ‘delivéred the following’ . 


Jupement.-This Second Appeal ‘is R A against ie dereen and’ 
judgment of the learned Subordinate Judge of’ Tanjore’in A.S. No. 189 of. 1954, 
reversing the decree and judgment of the learned District Munsiff of Tanjore in. 
O.S. No. 195 of 1953. eae oo 


In 1950 the District of Tanjore and Specially the. area, of the Sub-Divisionat’ 
Magistracy of Pattukottai was: the seat of continuous -trouble between the landlords 
and the kisans. i This kisan movement was: being fully exploited by the Communists 
and their fellow-travellers on the foot that every trouble was welcome for fomenting : 
agitations against the Government and for promoting forces, of disorder and Vidlence.. 
The net result was that the Government took stringent measures to restrain the acti-- 
vities of these Communists. Special Police Officers were posted and the Sub -Divi-. 
sional Magistrate, Pattukottai, dirécted all the Taluk Magistrates of-Pattukottai 
and Arantangi to promulgate prohibitory orders under‘ section 144, Criminal Pro-- 
cedure Code, in all the, villages under their jurisdiction ‘and especially as the Com-- 
munists were for instance trying to mar the celebrations of the Republic Day and 
threatening to commit acts of violence and disturb’ peace and tranquillity. On 
23rd January, 1950, the Sub-Divisional’ Magistrate, Pattukottai, promulgated an, 
ordér in M.C. No. 5 of 1950 prohibiting meetings of Communists in any public place 
within Pattukottai Division and within -his jurisdiction for a period of one month 
from the date of that order ; vide Exhibit B-15. It is evident from a pees! of the 
order that it was „passed on the reports of the Police Officers P.Ws. 1, Sri V. S. 
Subramaniam and D.W. 1, Sri M. K. Panikkar. Sri V. S. ai ome nee was thén 
acting as the Circle Inspector of Police, Thirutturaipoondi and Sri M. K. Panikkar 
was then the Sub-Inspector of Police, ‘Adirampatnam. It is established in the evi~- 
dence that the Sub-Divisional Magistrate's direction to all ‘Taluk faa to- 
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publish this order in all their villages in their taluks by beat of tom-tom was carried 
out. 


The respondent in this Second Appdéal, Sri Jagannathachariar is a Mirasdar 
.of Pattukottai Taluk, owning lands in the village of Alagiyanayakipuram. The 
-other members of his family are his brothers impleaded as defendants 2 and 3 in 
the suit. This family is the solitary Brahmin family living in that little village and 
against them the entire wrath of the kisans and their fellow-travellers, the Com- 
munists, seems to have broken because they were the landlords and secondly they 
‘belonged to a community which is the special target of attack in these parts. The 
-evidence is clear that they were subjected to systematic intimidation of murder, 
looting and arson. In this task of attacking this family the kisans and their fellow- 
traveller Communist opponents were encouraged by the fact that some other leading 
Mirasdars were on inimical terms with this family apparently trying to curry favour 
with these violent people by posing as their sympathisers and friends. The net 
result of this was that this family of Jagannathachariar cornered like rats, was sys- 
tematically bombarding the authorities, Police and the Magistracy, to take action 
-against these trouble-makers. 


In these circumstances D.W. 1 on receiving information through a messenger 
sent by the first defendant that a Communist-sponsored kisan meeting was intended 
ito .be held in Alagiyanayakipuram in defiance of the order under section 144, 
Criminal Procedure Code, which was in force, went there on 11th February, 1950. 
The evidence of D.W. 1 is: 


“ At that time meetings under section 144, Criminal Procedure Ccde, were banned, under an 
order in R. C. No. 5 of 1950 by Sub-Divisional Magistrate, Pattukottai. The order was promulgated. 
All the Sub-Inspectors in the jurisdiction of the Sub-Divisional Magistrate including myself received 
copies of that prohibitory order and copies were said to have been sent to all village munsiffs. I 
sent constables to publish the order, and caused publication by beat of tcm-tcm in all the villages 
within my station limits. I sent the order to the village of Alagiyanayakipuram. I remember to 
„have received. the acknowledgement from the Nadar village munsif. There is also an Ayyar village 
munsiff. At about 3 P.M. I went in a friend’s car to Alagiyanayakipvram. When I reached there 
I saw about 100 or 150 persons crowded in a public street in front of the house of one Vaithikngam 
iin that village. They were about to create disturbance shouting slogans. At the sight of the Police 
many of them dispersed. The plaintiff and Vaithilingam and Periathambi continued to stand 
there. In order to prevent further trouble and disturbance, I had to arrest them and take them to 
‘the Police station under section 157, Criminal Procedure Code. I took them at about 8 P.M. or 

gP.M. It was too late that night at Pattukottai. So they were remanded the next day. Exhibit 
B-11 is one of the reports in connection with that incident which I sent. The endorsement on my 
‘report is made by the Deputy Superintendent of Police, Pattukottai,Sri C. S. Subbiah Pillai, for- 
-warding that report to the District Superintendent of Police. Exhibit B-12 contains the endorse- 
„ments of the Deputy Superintendent of Police and District Superintendent of Police with regard to 
itheir arrests.. I submitted a first information report and the case-diary of the case to the Deputy 
‘Superintendent of Police through the Inspector of Police........ The Sub-Divisional Magistrate 
returned the first information report. So I submitted a second report on the order of the Deputy 
Superintendent of Police...... . „under section 188, Indian Penal Code. The Sub-Divisional Magis- 
trate verified my. report and sent the file to the Sub-Magistrate, Pattukottai, to take cognizance. 
The Deputy Superintendent of Police wanted to know the result ofaction taken. Exhibit B-3 is my 
report. At the time of the arrésts, Communist Kisan trouble was going on, on a large scale in Pattu- 
kottai, ‘Mannargudi and Thirutturaipundi. Several serious crimes were being committed. There 
«was one Kisan Deputy Superintendent of Police at Tanjore, one Inspector at Pattukottai,three Sub- 
Inspectors at Tanjore, Pattukottai and Tirutturaipundi and several C.I.D. personnel were posted 
ifor the Kisan trouble. Mirasdars were put to great difficulty. The action I took against plaintiff 
I did only on order of my officer. I am not a friend of defendant 1. I have nothing to do with 
him ........ I have nothing to do with defendant 1. Exhibit B-8 is my report in reply to the 
.Deputy Superintendent of Police’s queries, Exhibit B-7.” 


The learned Stationary Sub-Magistrate, Pattukottai, before whom the plain- 
tiff Chinnamuthu,Ambalam and two others Vyithilinga Thevar and Periathambi 
Ambalam were charged for an offence under section 188, Indian Penal Code, were 
acquitted after twelve witnesses were examined on behalf of the prosecution of whom 
only three witnesses spoke in support of the complainant on the ground that : 


“£ On the whole, the case seems to have been magnified out of small incidents on account of 

vill feelings as already indicated. Unfortunately the Sub-Inspector has too willingly lent a helping 

hard and over-enthusiastically booked a case. The prosecution witnesses have not come out with a 

-correct version........ The only other evidence is that of the Sub-Inspector : it has been made 
‘lear how exaggerated his evidence is in regard to the occurrence.” 
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w . The order of,the Sub-Magistrate was dated. goth . April, 1951.. Thereupon in 
mt 953, the plaintiff, one of the ‘acquitted accused, filed the suit out of which this’ second 
appeal arises, for ‘recovery. of Rs. 190¢as damages, : for. malicious, prosecution. The 
defendants to the suit were Jagannathachariar., and. his two brothers:, . The learned 
District. Munsif came-to the conclusion that the plaintiff had made out his case and 
decreed the suit against thé first defendant and dismissed’ defendants 2 and 3 out 
of the: suit on the ground that, , there. -was, no proof that defendants 2 and 3 beyond _ 
merely: giving evidence in Ọ, Ge - No. 450, of 1950 4 had’ done anything further and 
cannot be considered as prosecutors of ‘the’ plantit ` 


There was an appeal therefrom and the learned Subordinate Fudee ¢ came to 
thé conclusion that the :first.defendant:-was,the real prosecutor but that he (first 
‘defendant) did: not-act’maliciously.and «without reasonable and, :probable cause.and 
‘that’ the’ plaintiff i is not’entitled’ to darnages. : ‘On a careful analysis of,the evidence 
‘and ‘after’ giving diie weight to’ thé-fact that. the trial "Court had the advantage of 
hearing the witnesses, and seeing them in the box he came`to the conclusion : ' 

“I accept the evidence of D. W. 1 that there was a! ‘meétinig df thé Communists on 11th February, 
1950 and that plaintiff took part in such a meeting and that he was arrestéd by D.W. 1. at such a 
meeting (para. 24). Again Į hold D. 1 acted with malice but did not act without reasonable and 
probable cause ’” (para. 26). TORE ao o’ 


He állowed the appeal. and’ Jinis: the suit. Henge this Second Appeal by. the 
defeated plaintiff. ` iene - fee i y 


On a review of the entire circumstances of ‘the. case I have come to the con- 
clusion ‘that a suit for malicious prosecution did not. lie, and that the’ grievance, if 
any, of the plaintiff could only be for the. tort of false imprisonment’ as against D.W. 
1 and that if the plaintiff ‘wanted to proceed. against this first ‘defendant Jagannatha- 
chariar also he should have filed a suit against both for'the tort of conspiracy and 
that therefore the dismissal of the suit by i the’ learned Stibordinate Judge has got 
to be supported but on ‘other’. grounds. ; P 


oe ingredients of section 188, Indian Penal Code," require: 
“That, there must. be an order ‘promulgated by’ a public: servant. | 


2. That the public servant must have been- “lawfully émpowered to promulgate such order. A 


. That a person pane knowledge of suck order and ‘directed by ‘such order (a) to abstain 
from a certain: act, or (b): to take - certain order with certain property in his Possession. or under his 
management, has disobeyed .such direction. ' a 


4. That-such disobedience causes or tends to ,cause Gy T A annoyance, or Anjuy, or 
risk' of it, ta any person lawfully, employed,, or (i) danger to human, life health or safety; or (iii) a 
riot, or affray '; -Madan Kishore, In re}. 


' The authors’ ofthe. Gode adiar ‘Penal Code) say © nr 


: “We seë some objections ito the-way in which we have. framed | this pat of the, -law ; but we 
‘are unable'to?ramie it better. |. On the one hand, it is, as we have shown, absolutely necessary to” have 
some local rules which shall. npt-require the sanction of the Legislature.” “On’ the other hand, we are 
sensible that there i is the greatest reason to ‘apprehend ‘ouch petty” tyranny and- vexation: ‘from such 
rules ; and this although ‘the franiers of those rules'may -be’ very excellent‘and .able men. There is 
‘scarcely any disposition in a rule more prejudicial to the happiness of the people than a meddling 
disposition: : Yet, experiences show us that it is a disposition which is often found in company with 
‘the best intentions, with great activity and energy, and with a sincere regard’ forthe interest of 
the; community.”..A,publie servant of more than ordinary zeal and- ‘industry, unless he have .very 
much more than ordinary judgments i is the ý very man who is likely to harass-the people under his.care 
with needless restrictions.. We -have; ‘therefore, thought it necessary to provide - that no person 
should be punished merely, for, disobeying | a local order, unless it be’madé ‘to’ appear’ that. the 
disobedience har been attended: with: evil, or risk of evil. Thus no* person will be piiniahed ‘for 
-disokeying an idle and vexatious order.” ce È 


The ‘evidence’ to prove the offence under section 188, Indian Penal Code, Has 
been set out in .Ratanlal’s, Law! ‘of Grimes,” Sixteenth ee nat. eRe 450 
follows: 90 fi gr Aad ve os Race 

ee Prove i) the aaa a of the order : State v. Sm. Tugla®, ; og 


: is 5 
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(2) That it was promulgated by a public servant (Chandrakanta, In re, Emperor v. 
Mallappe,? Hiralal v. Emperor®. ar ; 

(3) That such public sérvant was lawfully emfowered to promulgate the same. (Nagappa ve 

Emperor*, Bacharam Karv. State®, Emperor v. Rogunath®), 

is (4) That such order directed the accused to abstain from a certain act, or to take certain 
order, etc, ` fe ; 
_ _ (5) That the accused knew of such order [Ramtoo, In re’; Abelaku Lal; In re®; N. Dutt 
In re® ; Madankishore, In re!° ; Lodd Govindas v. Arumuga Mudaliar!) ; Emperor v, TdrabKhan** and 
Emperor v. Afaq Hussain (F.B.)]3. ; 

(6) That he disobeyed such direction. . 

(7) That such ‘disobedience caused, or tended: to cause, obstruction, annoyance or injury, 
or risk of the same to a person lawfully employed ; or that such disobedience caused, or tended to 
cause, danger to human life, health or safety ; or that such disobedience caused or tended to cause, 
riot or an affray”’. (Brojo Nath Ghose v, Empress** ; Shyamanand Das v. Emperor!” ; Ramgopal' v. 
Emperor! and Emperor v. Raghunath*”),” i 

Bharat Raut v. State18, A complaint in writing of the public servant concerned 
or of some other public servant to whom he is subordinate is required. A prose- 
cution under this section should not be launched unless all the elements necessary 
for a conviction are present. A complaint for an alleged disobedience of the order 
under section 144, Criminal Procedure Code, must show that the dBobedience caused 
or tended to cause obstruction, annoyance or injury or a riot; Jaswant, In ret? ; 
D. Srinivasiah, ln re®°; Lachmi Devi, In re?1; N. G. Sakde, In re*®; Bharat Raut; 
‘In ré18, and Dalganjan Koeri v. The State?®. 

’ No prosecution can be instituted under this section without the previous com- 
plaint of the public servant concerned : section 195, Criminal Procédure. Code; 
Ram Singh v. Emperor®4, Emperor ve Ganesh Vasudev Maovlankar®®, Mahimchandra v. 
Emperor?’ and. Queen Empress v. South’. - 
‘No appeal lies against the refusal ofa public servant to file a complaint : Maruda 
Pillai, In re?8 ; see also Govindas Kunjuraman v. Krishnan Nair®®, 


ee f : 
To recapitulate the foregoing : Pattukottai was a seat of disorder on account 
of the activities of the Kisan agitators and the exploraters of those Kisan grievances- 
“the Communists. Special Police bundobast had been made by the State to meet 
this situation; one of the families which suffered at the hands of the local agitators 

‘was this minority family‘of Alagaiyanaikapuram—the defendant in the suit.. The - 
éldest .of them the first defendant was bombarding the authorities, Police Magis- 
tracy, State Government, etc., to book these patent and potential mischief-mongers. 
Thése agitators were known to intend to put on a special display to mar the Republic 
Day Celebrations. On the reports of the responsible Police Officer, the Sub-Divisional 
Magistrate, Pattukottai, had passed prohibitory orders against holding of meetings 
and had widely published it. The first defendant had tipped the Police about the 
defiance of the same planned by Communists and their fellow-traveller, at Alagiai- 
yanaikapuram on 11th February, 1950. D.W. 1 rushed there with a posse of con- 
stables surprised a defiant meeting held in front of Vaithialinga Thevar’s house, and 
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on the persons assembled, scattering arrested the three accusedin G:C. No. 450 of 1950 
who persisted there and removed them and with the concurrence of the higher Police 
Officers applied to the Sub-Divisior®l Magistrate for sanctioning a prosecution 
under section 188, Indian Penal Code and which was given after consideration. The’ 
case ended in failure mostly because most of the P.Ws. would not as might be: 
expected here support the prosecution. 


The conclusion of the learned Subordinate Judge that the plaintiff had not’ 
made out a case for damages for malicious prosecution is irreproachable for 
following reasons : -o 

In an action for malicious criminal prosecution, the plaintiff must prove the 
following points : . 
` (a) that the plaintiff was prosecuted by the defendant ; 

(6) that the prosecution ended in plaintiff’s favour ; 

a (c) that the defendant acted without reasonable and probable cause 3; and 

(d) that the defendant was actuated by malice. 


It is now well-settled law that unless all these four requirements concur, the 
suit will fail: Bhalbaddar Singh v. Badri Sah*, Shubrate v. Shamsuddin®, Nagendra Nath 
v. Basanta Das*, ‘Thimmappa v. Ninga Gowda‘, Rasah Braja Sunder v. Bandek Das’, 
Dhanjishaw Ratanji v. Bombay Municipality’, Ramnath v. Bashiruddin’, Baldev Singh v. 
Pyaree Lal® and Seshi Reddi v. Chandra Reddi’. 


Tn this case that the plaintiff was prosecuted and that the prosecution ended 
in plaintiff’s favour had been proved. The lower appellate Court has found on 
ample and satisfactory evidence, and with which I entirely agree and by which I 
am bound, that there was a meeting of the Communists on 11th February, 1950 
and that P.W. 2 took part in such a meeting and that he was arrested by D.W. 1 
atsuch a meeting and that therefore the first defendant in tipping off the Police and 
which led to Police action and subsequent prosecution, did not act without reasonable 
arfd probable cause. 


That the first defendant was not actuated by malice in the legal sense of the 
term has also been made out. It is quite true that the learned Subordinate Judge has 
found that the first defendant acted with malice. But in doing so, he has understood 
the term “ malice ” in its popular sense and not in the legal sense in which it is used 
in connection with suits for malicious prosecution. Regarding this connotation of 
the term “ malice ” in connection with suits for malicious prosecution, the law is 
the same in India, England and America. In India the term “ malice”? has been 
construed as meaning an improper or indirect motive, that is to say, some motive 
other than a desire to vindicate public justice or a private right. It need not neceg- 
sarily be a feeling of enmity, spite or ill-will. This is brought out in the following 
Indian decisions: Nanjaappa v. Ganapathi1©, Jamnadas v. Chunilal, Imperial Tobacco- 
Company v. Bonnan?*, Mushtoorappa v. Hanumanthappa**, Laxmichand v. Indiat, Mahtab- 
v. Balaji1®, Nurse v. Rustanjt Dorabji1®, Chhaganlal Sakerlal v. Municipality of Thana, 
Gaya Pershad Singh v. Bhagat Singh**, Albert Bonnan v. Imperial Tobacco”; see also 
S. Ramaswmi Ayyar’s “Law of Torts”, Fifth Edition (1957), page 331; Anand and 
Sastri’s “ Law of Torts ” (1952), page 861, Venkatesa Ayyar’s “Law of Torts’, 
page 506, Ratanlal’s “Law of Torts” (Thirteenth Edition), page 200. 
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Street in his “ Law of Torts ? (1955), at page 415: 


“ In addition the plaintiff must prove malice on the part of the defendant, i.e., any motive other 
than that of simply instituting a prosecution for the pu®pose of bringing a person to justice. The 
question is not whether the defendant was angry or inspired|by hatred, but whether the defendant 
had apurpose other than bringing an offender to justice—there is malice, for instance, if he uses the 
prosecution as ‘a means of blackmail or any other form of coercion. Where the motives of the defén- 
dant were mixed, the plaintiff will fail unless he established that the dominant purpose was 
something other than the vindication of the law,” 


* Harper on Torts (U.S.A,)” at page 586: 


* A malicious prosecution is one that is begun in malice, and if there is no malice found to exist 
in, fact, the action must fail. Any feeling of hatred, animosity or ill-will towards the plaintiff, of 
course, amounts to malice. But it is not essential to prove such ill-will. If the defendant knew or 
actually believed the plaintiff innocent of the charge made, he acted maliciously, although the fact 
the defendant actually believed the plaintiff guilty does not conclusively negative malice. So also 
if the defendant employed the criminal law for the sole purpose of compelling the payment of a debt 
or for some other collateral purpose, it is a malicious purpose within the meaning of the law.” 


`” Thus, as Fleming in his “Law of Torts” (Australian Publication) (1957) rightly 
points out at page 633, malice has proved a slippery word in the Law of Torts, and 
some’ benefit would be gained from abandoning its use and replacing it, in this con- 
text ‘by improper purpose’. Malice has a wider meaning than spite, ill-will or 
a spirit of vengeance, and includes any other improper purpose motivating the pro- 
secutor, such as to gain a private collateral advantage. That fact that his conduct 
was prompted by indignation or anger, does not negative the existence of a proper 
purpose, because so far from this being a wrong or indirect motive, it is one on which 
the law relies to secure the prosecution of offenders. . 


- Thus, though Jagannathachariar might have been actuated by indignation, 
anger, spite or ill-will or a spirit of vengeance, his object in tipping off the Police 
‘was to bring the offender defying the prohibitory order and thereby promoting public 
disorder to book, it cannot atall be said that he was actuated by:malice. There- 


fore, this requirement also has failed in this suit. i 


In addition, I find that there is another ground for coming to the conclusion 
that no suit would lie for malicious prosecution because in this case Jagannatha- 
-chariar has not been shown to have prosecuted the plaintiff. 


The term ‘ prosecution’ has received a special connotation in suits for mali- 
cious prosecution and is practically the same in India, England and Australia. The 
settled law in India is that the defendant is liable as prosecutor or if he filed a com- 
plaint himself.or through his.agent or advocate or if the iprosecution was by the 
Police or the State at his instance and on his information. The question is who is 
the real prosecutor and the defendant’s conduct before and during trial will be 
material in deciding it. This is a question of fact and the onus is on the plaintiff 
to prove the affirmative. It is equally well-settled that instigating a prosecution 
tis something different from the act of giving information on the strength of which 
a prosecution is commenced by some one else in the exercise of his own discretion. 
If the complainant does not give beyond whathe believes to be correct information 
to the Police and if the Police without further interference on his part (except giving 
‘such honest assistance as they may require) thinks fit to prosecute, it would be im- 
proper to make him responsible for damages for the failure of the prosecution. But 
if the charge is false to the knowledge of the complainant, if he misleads the Police 
by bringing suborned witnesses to support it, and if he influences the Police to sup- 
port him in sending an innocent man for trial before a Magistrate, it would be equally 
improper to allow him to escape liability because the prosecution has not tech- 
nically been conducted by him. i : i 


These principles can be gathered frora the following Indian decisions : Gaya 
Pershadv. Bhagat Singh*, Mohan Singh v. Bhugunath*, Nityananda v. Binayak? , Venkatadriv. 





æ a oo 
1. (1908) 18 M.L.J. 394: L.R. 35 LA. 189 : 2. A.LR. 1952 Pat. 283. 
T.L.R. go All. 525 (P.C.). 3. ALR. 1955-Orissa 120, _ a 
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Chandrayya!, -Meho Singh v. Nageshar?, Venkatapayya v. Ramakrishnamma?, Ballahad~ 
dar Singh v. Badri Sah*, Nagendra Nath v. Basanta Deb, Raghubir Das Dayal v. Kalla’, 
Dattareya v. Harikashad’, Chandu Redd; v. Pommirami Reddy, Racha v. Dadi®, Krishna 
Rao v. Radhakrishnan!’ and Shanmugha v. Kandasami Asary1. See also Ramaswamy 
Iyer’s “Law of Torts” page 327, “Anand and Sastri, page 852 ; Venkatesa Ayyar, 
page 498 and Ratanlal, page 191. 


Street on page 411 states: 


“The defendant must have been actively instrumental in instigating the proceedings. If he 
merely states the facts as he believes them to a Policeman or a Magistrate, he is not responsible for 
any proceedings, which might ensue as a result of action. taken on his own initiative by such Police- 
man or Magistrate ”. 


Fleming at page 22 states : 


' 


“ Again, there is no liability, unless the defendant ‘has been actively instrumental in setting 
the law in motion. A person who simply makes a candid statement of facts to the Police or 
Magistrate without formulating any charge, is not responsible for a prosecution, even if his account 
implicates the plaintiff, so long as he actually left to the uncontrolled choice of that authority to 
bring the proceedings or not at its discretion. In such a case ‘ the stone set rolling: is a stone of 
suspicion only’ and: the person giving the information is not considered a prosecutor ”. 


Bearing these principles in mind if we examine the facts of this case, we find 
that all that Jagannathachariar -has- been found to have done was the tipping off 
the Police about’ the impending meeting in defiance of the order under section 144, 
Criminal Procedure Code and if it resulted in the Police going to the scene and 
arresting the offenders participating in the meeting and subsequently in the Sub- 
Divisional Magistrate sanctioning the prosecution for disobedience of his order under 
section 144, Criminal Procedure Code, there was a double interposition, viz., the 
exercise of discretion by the Police and the Magistrate between the complaint and 
the prosecution. It was.open to the Police Officer not to act upon the complaint 
and it was actually open to the Magistrate not to sanction the prosecution. There- 
fore, by reason of this double. interposing of the discretion of the Police and the 
Magistracy to take or not to take action upon the stone of suspicion set rolling by 
Jagannathachariar, he cannot be considered to be a prosecutor. 


In fact if the plaintiff felt aggrieved that. he had been unlawfully arrested by 
the Sub-Inspector by reason of the requirements of section 188, Indian Penal 
Code;.not having..been made out in his case, the remedy open -to him against.the 
Sub-Inspector (P.W. 1) was to.have filed a suit for false imprisonment and if he wanted 
to rope in Jagannathachariar also, a suit for conspiracy. Both false imprisonment 
and conspiracy are torts giving rise to damages. Tort of false imprisonment. is 
the same in India, England and America. False imprisonment means the total 
restraint of a person’s liberty without lawful justification. The word ‘false’ in 
that phrase signifies the unlawful character of the restraint. False imprisonment is 
a tort and as it was usually accompanied with force or threat of force, was regarded 
at a very early time as an assault or trespass. It is also a_crime known as ‘assault’ 
in England and as ‘ wrongful confinement’ in the Indian Penal Code, (section 340). 
In an action for damages for this tort, the plaintiff should prove, (a) his imprison- 
ment, and (b) that it was caused by the defendant or his servants acting in the course 
of their employment. On proof of these facts, the plaintiff’s case is complete, and 
it is then for.the defendant to prove a lawful justification and not for the plaintiff 
to prove its absence. The plaintiff need not prove any wrongful intention, malice,, 
or negligence on the part of the defendant. If the defendant cannot establish a. 
justification recognised by the law, he cannot merely plead a bona fide or even in- 
evitable mistake, : as where he executed a warrant of arrest against the wrong man. 
It is also unnecessary for the plaintiff to prove malice or an improper motive. In 


1, (1956) An.W.R. 17. 7. A.I.R. 1949 Bom. 100. 

2, AIR. 1956 Pat. 285: - 8. (1954) 2 M.L.J. [Andh.) 189. 

3. (1931) 62 M.L.J. 107 : 9. A.LR. 1953 Orissa 56. 

4. (1926) 1 Luck. 215 7p, C.). 10. AIR. 1956 Nag. .264. 

5. (1920) I.L.R. 57 Cal. -25. 11. (1920) 12 L.W. 170. = 
6 AIR. 1940 All. 231. 
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order to constitute false imprisonment the duration of retention is immaterial and 
all that is necessary is that it should be unlawful. 


This false imprisonment and malicious jerosecution are sharply distinguishable 
and this distinction is pointed out in all the standard books on Torts: S. Ramaswami 
Iyer at page 334, Anand and Sastri, pages 514-515 and 864-865; Venkatesa Iyer, 
page 308 ; Ratanlal, page 203 ; Street, page 25 ; Fleming, pages 38-39 and Harper, 
page 52. Harper sums up the distinction thus : 


The interests protected are different though somewhat akin. False imprison- 
ment is the invasion of the interest in freedom from unlawful confinement while 
a malicious prosecution is the unlawful use of legal procedure to bring about a legal 
confinement. If the imprisonment is under legal process but the action has been 
carried on maliciously and without probable cause it is malicious prosecution. If 
it has been extra judicial without legal process it is false imprisonment. It will 
depend on the facts of each whether the arrest by a Police Officer was caused in a 
ministerial capacity and in compliance with the complainant’s request or in the 
exercise of his own power. If the former was the case the remedy is for malicious 
prosecution, if the latter is the case the remedy is for false imprisonment (Pande v. 
Pande). 


The Indian case-law on the subject is sparse. Parankusaift’ v. Stuert®, Syed 
Mohammed Yusufuddin v. Secretary of Staie®, Maharani of Nakha v. Madras*, Manmotha 
Nath Dutt v. Cossipore Chitpore Municipality’, Kundalal Lal v. Das Raj*, Nanjappa 
v. Ganapathi? and Ramanathan Chetty v. Mira Saibo Marakar®. 


For an excellent discussion see S. Ramaswami Iyer’s “Law of Torts ”, Fifth 
Edition (1957), page 57 and foll. ; 


. The grievance of the plaintiff in this case would appear in this case to fall more 
under an action for damages for false imprisonment against the Police Officer than 
an action for damages for false prosecution against the informant D.1. The plain- 
tiff has apparently avoided this action on account of the immunity and protectign 
conferred on Police Officers. under serious statutes in effecting arrests. 


On the other hand, if the plaintiff had wanted to proceed against this first 
defendant as inspiring the action taken against him, resulting in false imprisonment, 
then he should have proceeded against both the Sub-Inspector and the first 
defendant for an action for damages for conspiracy, an independent tort. Two or 
more persons who cause damage to another by a conspiracy among them will become 
liable to him (a) where their conduct amounts to criminal conspiracy and (b) where 
the conspiracy is malicious, ¿.e., as a motive or object of causing such damage. The 
first ground of liability is an application of the general principle that the commission 
-of a crime, e.g., wrongful confinement resulting in damages gives rise to a civil action. 
The second ground of liability would arise in cases where a conspiracy does not 
amount to a crime. For a discussion of conspiracy as an independent tort ; see 
Ramaswami Iyer, page 381; Venkatesa Ayyar, page 552; Ratanlal, page 284 ; 
Anand and Sastri, page 702; Street, page 365; Fleming, pages 723-731 and 
Harper, page 302. 


Therefore, looked at from any point of view the conclusion of’the learned Sub - 
ordinate Judge that the suit of the plaintiff was bound to fail, is irreproachable. The 
‘decree and judgment of the lower appellate Courts are confirmed and this second 
appeal is dismissed and in the circumstances without costs. 


V.S. Sa . Appeal dismissed. 


1. (1906) I.L.R. 29 Al, 44, 

2. (1865) 2 M.H.C.R. 396. 

3. (1903) L.R. 30 LA. 154: LL.R. 30 Cal. 
872 (PWG). 

4 (1942) 2 M.LJ. 14. 


(1905) 9 C.W.N. 736. 
AIR. 1955 Punj. 51. 

(1911) 21 M.L.J. 1092. 
(1930) 61 MLL.J. 330 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice-RAMASWAMI. 
T. P. Chakrapani Chetty : i ono Accused. ® 


_ Wireless Telegraphy Act (XVII of 1933), section 6—Conviction for being in possession of wireless receiving 

set without valid broadcast receiver license—Penalty—Recovery of —If can include amounts due to the depart- 
ment, 

There is no provision in the Wireless Telegraphy Act authorising Criminal Courts convicting a 
person for being in possession of a wireless receiving set without a valid licence to collect any amount 
due to the Posts and Telegraphs Department as if it were a fine. Where the Magistrate had directed 
payment of fine of Rs. 28 and also directed recovery of licence fee of Rs. 15 plus the surcharge of 
Rs. 32, from the accused the order is illegal. 


However the entire sum of Rs. 75 can be treated as fine and the sum of Rs. 47 paid over to the 
Posts and Telegraphs Department may be treated as part of the fine which has been awarded as 
compensation to the Department for loss caused to it towards licence fee and surcharge. 

Case referred for the Orders of the High Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate (7.), North Arcot at Vellore, in his letter 
Dis. No. 6580 of 1958, dated 27th June, 1958, in C.R.P. No. 26 of 1958 on his file 
(C.C.No. 3048 of 1957 on the file‘of the Court of the Sub-Magistrate). 


V. V. Radhakishnan, for the Public Prosecutor (P. S. Kailasam) on behalf of the 
State. i 


Accused not represented. 


The Court made the following 
Orver.—This is a reference made by the District Magistrate (Judicial), North 
Arcot, at Vellore, in the following circumstances. 


The Wireless Licence Inspector, Vellore, filed a complaint against the accused 
herein in the Court of Sub-Magistrate, Tirupathur, on grd September,. 1957, for 
having been in possession of a wireless receiving set in his residence at Tirupathur, 
frem ist January, 1955 to 23rd December, 1955 without a valid Broadcast Receiver’ 
Licence, an offence punishable under sectiont 6 of theWireless Telegraphy Act (XVII 
of 1953). The licence fee and surcharge claimed by the Indian Posts and Telegraphs 
Department for the year 1955 were as follows : - i 


Broadcast receiver- licence fee from 1st January, 1955 
to gist December, 1955. Rs, 15.00 
Re. 1.00 for: 
every month of delay or portion thereof 
commencing from 1st February, 1955, till 
: date of paymént. f 
By a letter dated 2oth September, 1957 (No. N. R. 54/T.P.T.) addressed to. the 
Sub-Magistrate, Tirupathur, the Wireless Licence Inspector represented that the 
Department has incurred an expenditure of Rs. 27-12-0 by way of travelling 
expense to attend the Court on grd, 1oth and goth September, 1957, and requested 
the Sub-Magistrate to take into consideration this sum of Rs. 27-12-0 also while 
imposing a fine, if deemed necessary. 


The Sub-Magistrate, Tiruppathur, examined the accused under section 242, 
‘Criminal Procedure Code and, on the admission of the accusation by the accused, 
sentenced him to pay a fine of Rs. 28 or, in default of payment of the fine, to suffer 
simple imprisonment for 3 weeks, in addition to the sum of Rs. 47 due to the Depart- 
ment. (Licence fee Rs. 15 plus surcharge Rs. 32). The Sub-Magistrate has not 
however taken into consideration the claim of Rs. 27-12-o0 made by the Wireless 
Licence Inspector in his letter, dated goth September, 1957. The following note 
is made by the Sub-Magistrate on the above said letter under date goth September, 
1957: ‘‘ Request Inspector to give concrete instance in other Courts for seeking 
clarification from District Magistrate ”’.. ` 





* Cr. R. C. No. 537 of 1958. i 14th November, 1958. 
(Gase Referred No. 16 of 1958). {23rd Kartika, 1880—Saka.) 


144. “THE MADRAS “LAW JOURNAL: REPORTS [r959 


The fine afriount of Rs: 28 and'the licence fee of-Rs. 47 have beenrealised and 
credited to Government and the Posts and Telegraphs Department respectively.. 


The learned District Magistrate rightlyepoints out that there is no provision. 
in the Wireless Telegraphy Act authorising criminal Courts to collect. any, amount 
due to the Department, as if it were a fine and so the order of the Sub-Magistrate 
in directing the recovery of the licence fee and surcharge of Rs. 47 from the accused 
is illegal. o.oo wat ž . 


. In-the circumstances reported by the District Magistrate the entire of sum of 
Rs. 75 will be treated as fine and the sum of Rs. 47 paid over'to the Posts and Tele-- 
graphs Department will be treated as part of fine which has been awarded as com- 
pensation ,to the Department for loss caused to it towards licence fee and surcharge. 
This is regularising what -has been irregularly done. The réference is accepted. 
accordingly... Da tees f ; ae: fa ee 

KS.” a 4 í Sa an l - Reference: actepted. 
“aN THE HIGH COURT OF JUDICATURE'AT MADRAS. |". 

“Lll PRESENT :— MR: Justiczk RAMASWAMI. ` i 


` 





R. Shanmugham Archagar and others: © - ©. 6) vi oih e Pebitioners*- 
4 v. - 2s. ie 
C. P. Munuswami Naicker © >.. Respondent.. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 82—Scope—Powers of 
Magistrate under—~Application ‘by, person, appointed trustee under section 87 (a) for possession of temple-—Plea. 
in defence that temple is private—Sustainabiliy——Production of “certificate—Netissiy—O rder of appointment 
alone—Sufficiency. eras wv a ee es far 

. The powers of a Magistrate under section 87 (3) of the Madras Hindu. Religious and Charitable 
Endowments Act are very limited, He isin the position of an.executing Court, and cannot go behind 
the order or certificate issued by the Commissorier and he lias no power to entertain any objection 
to the validity, legality or correctness of the’order or to thé jurisdiction of'thé authority issuing its- 
The only. temedy of the aggrieved party-is to file a suit which is specifically saved by the last prowiso. 
to section 87 from:thé bar of section 93 as-well as the consequences-arising from the,second proviso 
to the section. Hence.a plea to the’ effect. that the temple isa private temple cannot be raised or 
entertained before the Magistrate, eee Rah ; 

Case-law referred to, - R 

Section 87 clearly shows that, in cases where possessioii of the temple is asked for, only the order 
of appointment under section 87 (a) has to be produced and it is not necessary to produce any certi- 
ficate which is required only in cases where possession of the properties belonging to the temple is- 
claimed.. Where'the prayer is only for delivery of possession of the temple, it is enough if the order 
of appointment under section-87 (a) is produced before the Magistrate. - 

Buduran alias Alagiri Boyan, Orl. M.P. No. 538 of 1958, relied on., 


_ Petition under sections 435 and 439 of the Code of Criminal Procedure; 1898 
praying the High Court to revise the Order of the Court of the Sixth Presidency 
Magistrate, Saidapet, dated 23rd October, 1958 and made in M.P. No. 651 of 1958.. 
“A, Srirangachari, for Petitioners.” ©." > 
The Court made the following tes ey. Oe Soya ` 
Orver.—This is a frivolous Revision filed against the Order made by the 
learned. Sixth Presidency .Magistrate, Saidapet, in M.P; No. 651 of 1958. ` 

The -Assistant Commissioner; ‘Hindu Religious and Charitable Endowments 
Administratidn, appointed Sri C. P. Munuswami Naicker, the respondent herein, 
as the trustee of Sri —Kolamuzhiamman Temple, Mylapore, under the order 
Exhibit P-1, dated 4th August, 1958. ‘Fhe order was passed after enquiry by thé 
Assistant Commissioner ‘before whom the: revision petitioners were respondent 
and they were represented by-an advocate. In other words, the order had been 
passed after hearing both sides. iy : 7 


* Cr. R. C, No. 916 of 1958.5 ~ AOA N ot 4th, November, 1958. 
(Gr. R.P. No. 877 of 1958). ` E f 
t -. (13th Karthika 1880—Saka).. 
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The first revision petitioner, Shanmugha Archagar, filed a. Revision Petition 
No. 68 of 1958 before the Commissioner to revise the order of the Assistant Qom- 
missioner. This Revision Petition had'been dismissed. Vide Exhibit P 2. 

Thereupon the respondent hereiħ filed an application before the Sixth 
Presidency. Magistrate under section 87 of Madras Act XIX of 1951 for possession of 
the temple which remained closed for two months on account of the ‘disputations 
raised by the revision petitioners and thus seriously inconveniencing the public. 

‘Two points were raised before the’ learned Magistrate by the revision peti- 
tioners herein, viz., that this is a private temple and secondly that the Assistant Com- 
missioner should have granted a certificate under section 87 of Madras Act XIX 
of 1951. The learned Magistrate pointed out that under the terms of section 87 
he cannot go into the question whether this.is a private temple or not and’ that he 
was only an executing Court who cannot go behind the order of the Assistant Com- 
missioner and that if the revision petitioners. felt aggrieved with the order, their 
remedies lay elsewhere and secondly, that in the case of delivery of possession of 
the temple, the Assistant Commissioner issues only an order of appointment of trustee 
and that a certificate is required only in case of possession of properties belonging 
to the temple. , Therefore, he directed delivery of possession of the temple to the 
respondent herein. Hence this Revision. 

On both the points I am of the same opinion as the learned Magistrate. This 
Court has laid down in a series of decisions that the; ‘powers of a Magistrate under 
section 87 are neither more nor less than that of an’executing Court. He cannot 
go behind the. order or certificates issued by the Commissioner’ but must take it as 
it stands. He has no power to entertain any objection to the validity, legality or 
correctness of it, or to the jurisdiction of the authority issuing the order or certi- 
ficate. He cannot alter, vary or add to its terms even by consent of parties ; nor 
is he entitled to refuse to execute it. The only remedy of an aggrieved party is to 
file a suit which is specifically excluded from the bar of section 93 of the Act 
as well as the consequences arising from the second proviso to section 87. An ag- 
grieved party has got to exhaust his remedies before the Assistant Commissioner, 
and Commissioner and then file a suit. In the-case of such a suit the Court could 
modify or cancel the order ; but it has no power to stay the order of the Commis- 
sioner pending the disposal of the suit as provided by section 62. The scope of sec- 
tion 87 has been discussed by me in In re Thiruvengada Mudaliar and others+, where 
I have reviewed the entire case-law on. the subject and it is enough to refer to 
Kinnayyakka v. Naranappayya®, Prattipati Dandiah v. Venkataramana Dikshitulu®, -over- 
ruling Narasimhacharyulu v. Kotayyat, and subsequently followed in Krishnaswammi 
Ayyangar v. Veeranna Chetty®, Chidambaram Chettiar v. State®, Pubbiri alias Perumal 
Goundan v. Govinda Mudatiar?, ‘Marudan and others v. Perumal and Suppayyan® and 
Dhanalakshmi, In re?. Point 1 rightly failed before the learned Magistrate. - 

Point 2.—The language of section 87 clearly shows: that in cases where 
possession of the temple is asked for, the order of appointment Gf trustce has to be 
produced. In the case where- possession: of. temple properties is asked for, the 
certificate issued by the Assistant-Commissioner has to be produced. The point is. 
concluded by authority. In Buduran alias Alagiri Boyari,}® Somasundaram, J., has 
held that when the trustees appointed by the Area Committee seek to claim pos- 
session of the institution they need not produce a certificate which they should in 
cases where they seek to claim possession of the properties belonging to the temple 
and that it is enough if the order of appointment as Trustee is produced before the 
Magistrate. In the present case the order appointing the respondent herein as. 
trustee is Exhibit P-1 and prayer in the petition was only for delivery of possession 
of the temple. Point 2 rightly failed before the learned Magistrate. 

This hopeless Revision is summarily dismissed as totally devoid of substance.. 





P.R.N. i — - Appeal dismissed. 
1. Gr. R. G. 740 of 1957. 6. - (1958) 1 M.LJ. 314 : (1958) M.L.J. (Crl.) 325. 
2. (1946) 2 M.LJ. 111. 7. (1957) 2 M.L.J. 617 : oe) M.LJ. (oar) Bee: 
3. Hook aT Oe 550. 8. Ga 3 G. No. 638 eee b) MLJ. (crf) 
4. (1952) 2 217. 9. (1958) 1 M.L.J. gI2° 195 322. 
5. Or. R. C. No. 849 of 1956. to. Gr. M.P. No. 538 of 1958. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—MR, JUSTICE SoMASUNDARAM. 


Parambot Thayunni Balakrishna Menon ° .. Petitioner* 
i V. 

“Govind Krishnan (minor) and another .» Respondents. 

Criminal Procedure Code (V of 1898), section 488 (6), Proviso—Applicab ili ty—Application for maintes 
nance against Government servant—Summons sent to head of office of respondent and returned unserved—Respondent 
having knowledge of summons—Magistrate proceeding ex parte and passing order ex parte—Legality— 
Sections 69 and 70, i 3 ; 

Before it can beheld that the respondent in an application under section 488, Criminal Proce- 
‘dure Code, is wilfully avoiding service or wilfully neglects to attend the Court, within the meaning of 
section 488 (6) , Proviso, Criminal Procedure Code, so as to justify the Magistrate proceeding ex parte 
the summons must, in the case of a Government servant, be personally served on him as provided 
in sections 6g and 70, When it has not beenso served on him, it must be held that the summons 
has not been served, even though the respondent may have had knowledge of the summons having 
been received in the office in which he is employed. In such a case the Magistrate is not justified 
in proceeding ex parte and passing an ex parte order. Such an order is therefore liable to be set aside. 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the orders of the Court of the Third Presidency 
Magistrate, Saidapet, Madras, dated 17th January, 1958 an 2oth June, 1958, 
and made respectively in M.P. No. 332 of 1957 and 213 of 1958. 

S. Govind Swaminathan and K. P. S. Menon, for Petitioner. f 

S. Chellaswami, P.K. Ramachandran, and M. Thirugnanasundaram, for Respondents. 

The Public Prosecutor (P. S. Kailasam) on behalf of the State, 

The Court made the following 


Orver.—Criminal Revision Case No. 543 of 1958 is filed against the order of 
the Third Presidency Magistrate passed in M.P. No. 332 of 1957, granting 
maintenance to the respondents at Rs. 460 per month by the petitioner herein ; 
and Crl.Rev. Case No. 544 of 1958 is against the order of the same Magistrate in 
M.P. No. 213 of 1958, refusing to set aside the ex parte order of maintenance passed 
in favour of the respondents. 


The petitioner is in the employ of the Government of India as Charge 
d’ Affaires, Indian Embassy at Santiago, Chile, South America. He married the mother 
of the respondents, and, after giving birth to two children on whose behalf the peti- 
tion for maintenance was filed, there were divorce proceedings between the peti- 
tioner and his wife ; the wife has been divorced and she has married another. The 
petition for maintenance was filed in Court at a time when the petitioner was 
serving in Baghdad as First Secretary in the Indian Embassy there. Summons were 
sent out on 26th November, 1957, in accordance with the provisions of section 72 
of the Code of Criminal Procedure for service on the petitioner. It was received 
on 1st December, 1957, in the Embassy office at Baghdad. The petitioner was then 
working in that office and left that office on the 18th on account of his assignment 
as Charged’. Affaires, Chile. For some reason or other, no attempt appears to 
have been made to serve the summons after the rst and before he left the station on 
the 18th. But the fact remains that summons was not served on him in accordance 
with the provisions of section 69 of the Code of Criminal Procedure” The question 
under these circumstances is whether it can be said that the petitioner has been served 
with summons on the petition for maintenance. 


Section 72 of the Code of Criminal Procedure clearly lays down that : 


“Where the person summoned is in the active service of the Government or of a Railway 
Company, the Court issuing the summons shall ordinarily send it in duplicate to the head of the 
office in which such person is employed ; and such head shall thereupon cause the summons to 
be served in manner provided by section 69 and shall return it to the Court under his signature 
with the endorsement required by that section”. 





**Cr. R.G. Nos. 543 and 544 of 1958. 15th September, 1958. 
(Cr. R.P. Nos, 513 and 514 of 1958). , 24th Bhadra, 1880—Saka) 
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Section 69 says that : : 
“The summons shall, if practicable, be served personally on the person summoned, by 

delivering or tendering to him one of the duplicates of the summons”. 

Now, the return of the summons is in the following terms : 


“ In acknowledging receipt of your letter No. R.O.M.P. 332/57, dated the 25th of November, 
1957, I am directed to inform you that Mr. P.T.B. Menon has already left Baghdad for Santiago, 
Chile, in South America and as such the document received with your letter under reference: is 
returned herewith °’. ; : i 

This is dated 18th December, 1957. It is not disputed that the petitioner left 
the station on the 17th. As already stated, there is nothing to indicate from this 
return of the summons as to why the summons could not be served personally before 
he left. It is not as if it was a case where it was impracticable to serve the summons 
“personally on the person concerned. -However, there is no reason to dispute the 
statement contained in the return namely that he had left the station and, there- 
fore, the summons had not been served. It is from this circumstance that Mr. 
Chellaswami appearing for the respondents contends that the petitioner must have 
had knowledge of the summons having been received in the office and, he must have 
left with knowledge that summons had come without its being served on him, and, 
therefore, it amounts to service and the case falls within section 488 (6), Criminal 
Procedure Code (Proviso), i.e., the Magistrate is satisfied that he is wilfully avoiding 
service, or wilfully’ neglects to attend the Court, the Magistrate may proceed to 
hear and determine the case ex farte. The Magistrate, in this case, has held under 
the circumstances that the petitioner must have had knowledge and, therefore, he 
has, wilfully avoided service. I entirely agree that the petitioner must have had 
knowledge but what the law requires is that the summons must be served on him 
personally, i.¢, by delivering or tendering it to him personally. Such knowledge 
„as in the case may be all right in civil cases but this is a quasi-criminal case and the 
‘provision for service of summons in the Criminal Procedure Code is laid down in 
sections 69 and 72 with regard to Government servants. The principles laid down 
for service of summons in civil cases cannot be applied to service of summons in 
-criminal cases in criminal Courts. As it is clear from the endorsement of return 
that the summons had not been served, I must hold on the facts of the case and on 
‘the materials placed before me that there had been no service of the summons 
in accordance with the provisions of section 69 of the Code and the lower Court was 
not justified in proceeding ex parte passing an order ex parte. The ex parie order is, 
therefore, set aside. The lower Court will take the petition on its file and dispose 
-of it according to law. - i 


As this is a case involving maintenance to children, of the petitioner, it seems 
_ to me that there should not be any quarrel between the husband and the first wife 
over this. Mr. Govind Swaminathan appearing for the petitioner very fairly con- 
ceded that certainly the case of the children deserves special attention and that so 
far as he is concerned he will persuade his client to send the maintenance allowed 
-by the Government for these children regularly without any failure and also any 
arrears, if any. It is expected that the petitioner will be sending the amount sanc- 
tioned by the Government of India as allowance for the children regularly pending 
determination of the final amount by the lower Court. . 


The petitions are allowed. 


PRN. Petitions allowed: Order'set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Josrog RAJAGOPALAN. $ 


K. A. Achuthan Nair ` - o ke f ai _ Petitioner” 
j ; ; 
V. M. Kuppa Sah a ate Respondent. 


Madras Buildings (Lease and Rent Gonirol) Act’ (xx V of 1949), section 12 (1) (b)-—Delay in filing appeal 
in time—If could be excused—Limitation Act (IX of 1908), section 5—If applicable. 


The Madras Buildings- (Lease and Rent Control) Act, 1949, is a special or local law prescribing 
its own period of limitation for purposes of proceedings under the Act and section 5 of the Limitation 
Act has no application to cases of appeal arising under the Act. _; 


- The Canara Bank, Ltd. v. Warden Insurance Co., Ltd., A.L.R. 1953 Bom. 35 and Murugesan Ve. “Haje 
M: M. S. Hameed Maracayar, (1956) 1 M.L.J. 238, “followed. 

“Petition under section 12-B of Act XXV of 1949 praying the High Court to 
revise the order of the Court of Small Causes at Madras, dated 12th March; 1956, 
in the matter of an unregistered House Rent Appeal sought to be preferred against 
the order of the Rent .Controller, ee dated 12th ee 1955, in. H.R.C. 
No. 547° of 1955.. 

M.- Chinnappan Nair, for Petitioner, - & 


N.. Nagaraja ‘Rao, for Respondent. ae i 3 =, Seas 
2, The Court delivered the following ; 


_JUDGMENT.—The only question for determination in this application to revise 
the. order-of the appéllate Court-in proceedings under the Madras Buildings (Lease 
and Rent Control) Act (XXV of 1949) is whether section 5:0f the Limitation Act 
can be invoked to. condone the delay in the presentation of an appeal preferred, 
under section 12 (1) (6) of Act XXV-of 1949 after thé expiry of the period of -15 days 
prescribed by that statutory provision. That question was answered in the nega- 
tive by -the lower Appellate Court, which followed'the decision of Ramaswami 
Gounder, J., in Murugesan v. Hajee M.M.S. Hameed Maracayar!. The main endeavour 
of the learned counsel for the- petitioner was to` obtain a reference to'a Division 
Bench to consider the decision of Ramaswami Goundar, J. ' 

The answer to the question I have set out above depends on the scope of section 
29 (2) of the Limitatiom Act. That Act XXV of 1949 is a special or local law 
within the meaning of section 29 (2) of the Limitation Act, and that section 1% (1). 
(b) of Act XXV of 1949 prescribed a period of limitation for the appeal permitted 
by that provision could not admit of any doubt.. It was equally obvious that no 
period of limitation was desis by section 1 of the Limitation Act.for ‘such. an 
appeal. In Mittoor Moideen Hajee, In re®, a Division Bench of this. Court consisting” 
of Oldfield and Ramesam, JJ., observed : 

' “Mr, Kurup . 4°. '. urged that the delay should be excused by this Court. ‘The difficulty 
is that section's of the Limitation Act under which the Court can excuse delay-is not one of the provi- 
sions the application of which is extended by Act X of 1922 to proceedings under special or local law.” 

The learned. Judges treated it as a self-evident Propositions There-was no further 
discussion. 

It was the same principle, that was reiterated in Chedda Lal v. Commanding. Officer 
Meerut Cantonment®, The learned Judges pointed out: 

i ** The expression * the remaining provisions of this Act shall not apply ° in the amended section 29. 
(Limitation Act) simply means that they are not to apply proprio vigore, that is, merely by virtue of the- 
Limitation Act itself, and that if they are to apply, the grounds for supplying them must be found 
in the special or local, Act itself.” 

The learned Judges pointed out that the special law they had to consider, the Canton-- 
ments (House Accommodation) Act, did not provide for the application of section. 
5 of the Limitation Act. The learned Judges relied on the observations of Rankin, 





*C.R.P. No. 545 of 1956. 28th April, 1958. 
1. (1956) 1 MLL.J. 238. 3- ALR. 1941 All. 207. ` 
2. A.LR. 1923 Mad. 95. 
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.C.J., in Neelratan Ganguli v. Emperor), . 'Thère was a fuller discussion on the scope of 
-section 29 (2) of the Limitation Act in The Canara Bank Ltd. v. Warden Insurance Coz, 
Lid.?, where Chagla,'C.J., and Gajendragadkar, J., held that section 5 of the Limi- 
tation Act did'not apply to an appeal provided under section 8 (3) of the Bombay Land 
Requisition Act. I find myself in respectful agreement with the reasoning of Chagla, 
C.J., and with his conclisions éven‘as Ramaswami Goundar, J., did in l v. 
Haje M.M.S: Hameed, Maracayar?. 


. „ The learned counsel for the petitioner referred to Venkata v. Duvvuru*, the princi- 
ple laid down in which was followed by Ramaswamiy, J., in Coimbatore Municipality v. 

Narayanan®, that section 5 of the Limitation Act applied to applications for leaye to 
prefer appeals against acquittals under section 417 (4), Criminal Procedure: Code. 
These decisions were, however, rested mainly on the basis, that the Criminal Procedure 
Code was not a special or local law. within the meaning of section 29 (2) of the Limi- 
tation Act. I am unable therefore to see any scope. for extending the principle laid 
down in these cases to the appeals permitted by section 12 (1).(b) « of Act XXV of 1949, 
which undoubtedly i isa local or special law which’ prescribes ‘its own period of limita- 
tion, and which failed to extend the application of section 5 of the Limitation Act to 
such appeals. No doubt Ramaswami Gounder, J., referred to the observations of a 
Division Bench of this Court in Venkataramayya v. Venkatasubbayya®, which was a case 
dealt with under Madras Act IV of 1938. ‘The scope of that decision was exdmined 
in State v. C. N Raman". As pointed out by the learned Judges, Act IV of 1938 itself 
‘did not prescribe any period of limitation. The statutory provision was that the 
order appealed against should be deemed to be an order passed under section 47, 
Criminal Procedure Code. That principle cannot be extended to an appeal preferr- 

ed under section 12-(1) (6).of Act XXV of 1949. 


If I may say so with respect, it-was.a well-settled principle of law that was ex- 
plained and applied in the The Canara Bank Lid. v. Warden Insurance Co. Lid s$ after 
an elaborate discussion, and I see no justification to refer the question at issue in this 
revision petition to a Division Bench. 


The view: taken by the lower Appellate Court was correct. The petition “is 
‘dismissed with: costs. . 


> ORM OS Saas Petition dismissed. 
IN THE HIGH COURT OF | JUDICATURE AT MADRAS. 
k PRESENT :—MR. Justice RAMACHANDRA IYER, 


‘The Great ‘Eastern Shipping Company, Ltd. 
v. 
S. Noanne: Samiullah Saheb & Compas aka ae Ss Respondents. 


agin to ' Petitioner* ; 


i Madras Port Trust Act (ZI of 1905), sections 39 « and. 40—Scope—Short delive of goods l the, Port Trust— 
‘Liability is that of a bailee under the Contract Act. $ D of goods by ore Te 


Civil Procedure Code Vof 1908), Order at, nule.33—-Power of Court of appeal—Applicability to Civil 
Revision Petitions. 
; F n AS on j aft . Ja ah . 
a When the master of the ship. lands the goods and leaves them in charge of the Port Trust, the 
legal effect is as if the. Master representing the shipping company had délivered the goods to-the 
“consignee for whom the Port Trust, must be deemed to be the agents., AE F 


ipe 








pae is oak t ` S 


1 (16 332) LLR. 60 Cal. 571. 5. (1958)1 MLJ. 988: (1958) M.L Crl. 
_ 2, ALR. 1953 Bom. 35. Be 4: 444 LLR (1958) Mad, 734.1. A i } 
3: (1956) 1 M.L.J, 238. .. , 6. (1946) 1 M.L.J. 271. e 
+ 4) ATR!I957 Andh. Pra. 406, - gt ALR, 1956 Bom. 4g7 O oa ge 
3 8. CALR. 1953 Bom. 35. i ; 


* G.R.P. No. 115 of 1957. wre ad ag i of 1gth August, 1958. 
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The liability of the Port Trust is that of a bailee under sections 151, 152 and 161 of the Contract 
Act and they would be liable in the absence of proof that they took as much care of the goods taken 
charge of by them as a man of ordinary prudence in similar circumstances. . 

-' The entries in the tally-sheets in which the entife quantity of goods was shown as received by the 
Port Trust would offer a complete answer to the claim made against the shipping company. 
- The Great Easten Shipping Company v. Govindaswami, (1957) 2 M.L.J. 98, followed. 

As jurisdiction is given to the High Court under section 115,Civil Procedure Code, as an appellate 
jurisdiction,the procedure followed by this Court in regard to appeals would be attracted and therefore 
Order 41, rule 33, would apply to Civil Revision Petitions, In the absence ofa plea or proof that the 
Port Trust took such care of the goods as was required of them as bailees a decree against the Port 
Trust can be passed by this Court. : 

Ranga Rao v. Pandurang Rao and another, A.I.R. 1924, Nag. 154, referred. i 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
order of the Small Causes Court of Madras, dated roth September, 1956 and made 
in N.T.A. No. 115 of 1955 against S.C.S. No. 1603 of 1954. ya 

Messrs. King and Partridge, for Petitioner. 

P. C. Parthasarathi Ayyangar, V. V. Raghavan, V.P. Raman and P. S. Raman, for 
Respondents. 

The Court delivered the following l 

Jupcment.—This revision petition arises under the following. circumstances. 
The first respondent is a firm of merchants carrying on business at Madras. One 
hundred and one bundles of buffalo-skins were shipped from Calcutta through 
the Great Eastern Shipping Company, Limited, the petitioner, in March, 
1953, for being delivered to thes first respondent. The goods were brought 
by the petitioners by a steamship S.S. Jal Ganga and in due course the goods 
arrived at Madras. The second respondent, the Port Trust of Madras, took 
delivery of the goods and delivered only 97 bundles to the first respondent. 
Thereupon the first respondent filed a suit for recovery of a sum of Rs. 1153, 
Rs. 1048 being the value of the four bundles not delivered and Rs. 105 being 
towards damages. The claim for damages was, however, given up at the stage of 
the trial. The petitioner registered the claim of the Ist respondent mainly on two 
grounds, (1) that the suit was barred as the consignee did not file a claim with 
them within the time limited by the bill of lading and (2) that the shipping Company 
was discharged from its liability as it had delivered the goods to the Madras Port 
Trust, thesecond respondent. The second respondent pleaded that the first rspondent 
had no cause of action against the Port Trust and that as the goods were short deliver- 
ed by the shipmaster of the ship the claim against them was not maintainable. They 
also pleaded that the claim was barred under section 40 (2) ofthe Port Trust Act. 
The later defence was not, however, pressed during the trial. The learned trial judge 
as well as the Judges of the Full Bench who heard the New Trial Application held, that 
the second respondent was not liable but that the petitioner was. They held that 
although the tally-sheets prepared by the officials of the Port Trust when they took 
charge of the goods from the steamer showed that the entire quantity of 101 bundles 
had been received, but that could not discharge the liability of the petitioner for the 
short delivery of the goods. In that view a decree was passed against the petitioner. 
The petitioner has filed the present Civil Revision Petition against the decree of the 
lower Court. The question whether the entries in the tally-sheets in which the entire 
quantity of goods was shown as received by the Port Trust offered a complete answer 
to the claim against the shipping company has been the subject of a decision by the 
learned Chief Justice of this Court in The Great Eastern Shipping Company v. Govinda- 
sami}. It was held in that case that when the Master of a ship lands the goods and’ 

© leaves them in charge of the Port Trust, the legal effect is as if the Master represent- 
ing the Shipping Company had delivered the goods to the consignee for whom the 
Port Trust must be deemed to be the agents. It was also held that the liability of the 
Port Trust was that of a bailee under sections 151, 152 and 161 of the Indian Contract 
Act and that they would be liable in the absence of proof that they took as much care 


of the goods taken charge of by them asa man of ordinary udenc pre would in 
ntact tt a NNT 


1, (1957) 2 M.L.J. 98. 
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similar circumstances, Following this decision I would hold that the decree against 
the petitioner could not be sustained. It is accordingly set aside. 


Mr. P. C. Parthasarathi Iyengar, Idarned counsel for the first respondent, con- 
tended that the 1st respondent would be entitled to a decree against the Port Trust, 
i the second respondent. Both the Courts below, no doubt, have negatived the liabi- 
lity of the second respondent on the ground that the petitioner was liable. As ii is 
now held that the petitioner is not liable the question would arise whether the second 
respondent, the Madras Port Trust, would be liable for the loss. It is admitted that 
the Port Trust received all the goods that the Master of the ship delivered and had 
entered in the tally-sheet prepared by their officials that the entire gocds had been 
received. Such being the case when they delivered only 97 bundles to the plaintiff 
they should account satisfactorily as to what happened to the remaining four bundles. 
There is neither a plea nor proof in the present case that they took such care as was 
required of them. In these circumstances I am of opinion that a decree against the 
Port Trust should follow. 


Mr. V. V. Raghavan, learned counsel for the second respondent, contends that 
this being, a Civil Revision Petition there is no jurisdiction in the Court to pass 
a decree against the second respondent as the first respondent has not filed any 
independent Civil Rtvision Petition against the second Respondent. 


In Rangrao v. Pandurang and another’, it has been held that Order 41, rule 33, of the 
Civil Procedure Code, would apply to Civil Revision Petitions as well. Even apart 
from that authority I would hold that as jurisdiction is given to this Court under: 
section 115, Civil Procedure Code, as an appellate jurisdiction the procedure followed 
by this Court in regard to appeals would be attaracted and therefore Order 41, rule 
33, Civil Procedure Code, would apply to Civil Revision Petitions and that there is no. 
impediment in passing a decree against the second respondent for the amount in res-. 
pect of which the first respondent is held entitled to. The result is that there will be a 
decree in favour of the 1st respondent against the 2nd respondent, namely, the Madras 
Port Trust, for asum of Rs. 1048 with interest at the rate of six per cent. per annum 
from this date and the decree against the petitioner will stand vacated. The 
petitioner will be entitled te its costs from the first respondent. No further order 
as to costs. 


VS. c Petition allowed and decree 
i passed against second respondent 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice PANCHAPAKESA AYYAR. 


V. S. Thiruvengadaswami Mudaliar .. Petitioner* 
U. 
State of Madras by Collector of Tirunelveli and others .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 87 (2)—Claim petition under Order 21,. 
rule 58 of the Civil Procedure Code made before the commencement of Act XIV of 1955-—Suit under Order 21; 
rule 63, Civil Procedure Code, after the commencement of Act XIV of 1955—Court-fee payable only under Act 
VII of 1870—Code of Civil Procedure (V of 1908), section 115—Kevision against order demanding deficit Courts 

See—Procedure. ; 

, The plaintiff in claim suit under Order %21, rule 58 of the Civil Procedure Code filed after the 
commencement of the new Court-fees Act in respect of claim petition filed before the commencement 
of that Act need pay only Court-fee due on the date of the claim petition. 

A revision petition can be filed against the order demanding deficit Court-fee. The person 
aggrieved need not wait till his suit was dismissed for default of payment of deficit Court-fee and then 
appeal against the order of dismissal. He is not bound to pay the Court-fee demanded of him and. 
get the suit tried and decided and then take the matter in appeal, 


eg ee Le ee ee 
1. ALR. 1924 Nag. 154. 


C.R.P. No. 87 of 1956. 28th November, 1958. 
\ E (7th Agrahayana of Saka, 1880). 
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Petition under section 115 of Act V of 1908 praying the High Court to revise the 
-order of the Court of the Subordinate Judge of Tirunelveli, dated 13th Scone 
1955 and made in the un-numbered plaint,edated 19th August, 1955. 


S. V. Rama Ayyangar, for Petitioner. 3 
Mohomed Ibrahim, for Respondent No. 3. - 


The Court made the following 


ORDER. —This Civil Revision Petition is by one Thivivensadaawarkt Mudaliar, 
‘ite plaintiff, in an un-numbered claim suit of 1955 on the file of the Subordinate 
_Jjudge’s Court, Tirunelveli, for revising and setting aside the order of the learned 
Subordinate Judge, dated 13th September, 1955, directing Court-fee to be paid on the 
‘claim suit under the; new. Court-fees Act, and holding that the fixed Court-fee of 
Rs. 15, paid under the old Court-Fees Act, to be insufficient and also directing pay= 
ment of the deficit Court-fee by 20th September, 1955. The facts were briefly these: 
on gth February, 1954, the petitioner filed E.P. No. 4 of 1954,.in O.P:.No, 206 of 
1932, on the file of the District Court, Tirunelveli, and attached some lands of the 
respondent in the. Tirunelveli district. The respondent filed E.A. No: 104 of 1954 on 
15th April, 1954, a claim petition for getting the lands released from the: attachment. 
-On 4th Autgust, 1954, an order was passed allowing the claim-petition: Corisequent 
- on this, the petitioner filed a claim suit on 4th August,-1955. > The suit was filed in 
time, that is, within a year. The learned Subordinate Judge conceded that the 
suit arose as a direct result of the claim petition filed.on 15th April, 1954, which was 
allowed on 4th August, 1954, long before the coming into operation of the new Gourt- 
fees Act which came into force only on 13th May, 1955, but since he considered that 
the suit was not a proceeding and was not a continuation of the claim order passed 
adversely to. the petitioner, he held thatthe old Court-fees Act would not apply, 
and that the fixed Court-fee of Rs. 15, paid thereunder would not be sufficient, 
but that Court-fee.should be paid under the new Court-fees Act, and passed an 
order ‘calling for payment of the deficit Court-fee. 


I have perused the records and heard learned counsel.on both sides. Mr:.§. V. 
Rama Iyengar, learned counsel for the petitioner and Mr. Mahomed Ibrahim, 
learnéd counsel for the respondent-defendant, have argued the case fully and fairly. 

` Mr. Mahomed Ibrahim raised a preliminary objection that this Civil Revision Peti- 
tion would not lie, and.that the petitioner should have waited till his claim was dis- 
missed for default of payment of deficit Court-fee and then appealed against the 
order of dismissal.. I'cannot agree. As Mr. Rama Iyengar urged, it will be putting 
too much’ hardship on'the plaintiff. In my opinion, a Revision Petition canbe filed 
against an order demanding deficit Court-fee and the matter got clarified so that the 
plaintiff may not be put to the necessity of having ‘his suit dismissed and then agitate 
the matter. That* course may be something like’ getting medicine after death. 

` Of course, if the plaintiff defaults in payment of the Court fee demanded, and then 
the suit is dismissed for non-payment of the deficit Court-fee, then he can file an 
appeal, But I do not think that ‘he is bound to wait till the dismissal of the suit. 
Much less i is he bound’to pay the Court-fee. demanded of him and get the suit tried 
and decided and then take the matter in appeal, as argued by Mr. Mahomed Ibra- 
him: The tendency in modern times is to settle Court-fee matters as speedily as possi- 
ble and not to keep them in cold storage for months or years, with penal consequences 
like-the dismissal intervening. ` Therefore I reject this preliminary point. 

“The next question is-whether in the claim suit filed against the order passed on 
the claim, petition filed before the new Court-fees Act came into operation, Gourt- 
fee has t6 bė, paid under the’ new Court-fées Act simply because the suit was filed 
after the coming into, operation of the new Court-fees Act. I have no doubt that ‘this 
isnotso. Just as in appeals to the Privy. Council or Supreme Court the filing of the 

- suit before the Constitution-of India came into operation is taken into account, and 
the lower valuation of over Rs. 10,900 and Jess; ‘than Rs. 20,000 is held to be sufficient 
so,tgo, I am, of opinion that in the case of claim ‘petitions filed before the coming into 
foraaiof the new: Courtrfees Act, the plaintiff in the claim suit consequent on a claim 

- order passed i in the claim petition need pay only Court-fee due as on the date of the 
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claim petition, in this case admittedly Rs. 15. The policy of the law, in matters of 
finance and Court-fees is to give the benefit of the doubt to the party obliged. to pay 
regarding an order in a claim petition. It is obvious that the defeated party alone 
will file a claim suit, whether he is the glaimant or the attaching party. Either of 
them will get the benefit of the construction placed now by me. There is nothing 
in section 87 (2) of the new Court-fees Act to justify the Court in levying in such 
suits, Court-fee under the new Court-fees Act. ` Proceedings’ taken, namely,: the 
claim petition out of which the claim suit arose, were instituted before the 
commencement of the new Court-fees Act and so the Court-fee payable would be 
governed only’ by the provisions of the then (old) Court-fees Act. ` 


In theend, therefore, I allow this Civil Revision Petition, set aside the order of the 
learned Subordinate Judge demanding payment of the deficit Court-fee, and hold 
that the Court-fee already paid is sufficient and direct the learned Subordinate Judge’ 
to re-entertain the- plaint on his file when re-presented to him within one month from 
to-day and proceed with the trial of the suit. ` i 


In the circumstances, all the parties to this Civil Revision Petition will bear 
their own costs. S ` S : = 
' _ The office will return, the plaint to the advocate for the petitioner at once for 
re-presentation in the Court‘of the Subordinate Judge. = 
e 


V.S. i m aG . Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT. MADRAS. . 

Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr: JUSTICE GANAPATIA 
PILiat. > AE Jet - ' Ky ; f 


Makkan i 2 " . <4 l ; .. Petitioner” 
voo” y i 
Vedandi and others. + Respondents. 


Madras Village Panchayats Act (x of 1950)—Rules under —Rules for conduct of election of members to 
Panchayat (Port ID), rule 10 (3) (iii) (b) and (c)—If conflicting. © í 


Itis true that the language of clause fc) ofrule 10 (3) of Part II of the Rules framed for conduct of 
election of members of Panchayats under the Madras Village Panchayats Act, 1950, is not quite appro- 
priate.’ That clause merely states that if voter intends to use only a smaller number of ballot papers 
than the papers.supplied to him, he shall return the surplus papers to the Presiding Cfficer. But 
this does not have the effect of rendering nugatory the provision in clause (b) which confers on the 
voter a right to place more than one ballot paper or all the ballot papers in the ballot box of any 
particular candidate. Clauses’ (b) and (c) of the rule are not mutually inconsistent and clause (e) 
‘does not prevent the voter from exercising his right of cumulative voting under clause (b), apa 

'. Peritions'under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated-in the affidavit filed with W.P. No.'339 of 1958 on the file of the 
High Court, ‘the High Court will be pleased to issue writs of mandamus directing the 
Respondents x to 3 therein to.forbear from functioning as members of tlie Anakavur . 
Panchayat who were declared elected by ‘the Presiding Officer at the Election held 
on 12th Apri 1958. ` ` , l 


V. V. Raghavan and M. M. Ismail, for Petitioner. 
P. Š. Chari and P. Srinivasan, for first Respondent. - 


. The Additional Government Pleader (K. Veeraswami) on behalf of the fifth 
Respondent: : . i 


Rajagopalan, J., before whom the Petition came on for hearing made the 
following: - i . $ 


. ORDER OF REFERENCE {: ` Anakavur is a minor Panchäyat governed by the 

provisions of Act X of 1950. The Panchayat was divided into. five wards, with 

ee ae 
* Writ Petition Nos. 339 and 340 of 1958. 17th November, 1958. 


k 26th Kartik ai 
t 25th September, 1958. ‘ artika, 1880—-Saka). 
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a: provision for the election of three members from each ward. Elections were-held. 
on 12th’April, 1958. The validity of the election for Ward No. V was challenged 
in W.P. No. 339 of 1958 and the validity of the election to Ward No., IV; was 
challenged in.W.P. No. 340 of 1958. è 


“The total number of registered. voters in Ward No. V was 355 and 287 of them 
exercised their franchise. The petitioner and respondents. to 3 in W.P. No. 339 
of 1958 were, the candidates. Respondent 1 polled 315 votes; respondent 2, 186. 
votes and respondent 3 and the petitioner each polled 180, votes.” As between 
respondent 3 and the petitioner, lots, were cast, and respondent 3 succeeded. “So. 
respondents 1, 2 and 3 were declared elected. 


The total number of registered | voters in Ward No, IV was 616, and 416 polled. 
their votes. Respondents 1, 2 and 3 in W.P; No, 340. of 1958 got respectively 380,, 
315 and 297 votes as against 263 votes polled by the Pe. Sonos I, 2, 
and 3 were declared elected. , l 


. Each of the petitioners in W.P, Nos. 339 and 340 of 1958 filed an deion pennon 
challenging the validity of the returned candidates. They also applied under Arti- 
cle 226 of the Constitution. In form the relief asked for was a writ of mandamus: 

“to restrain the returned candidate from functioning | as “validly, elected member of, the 
Panchayat.” 

The elections were conducted in accordance with the Rules relating to , the Con- 
duct of Elections of Members of Panchayats :as ‘finally: amended a G:O. No. 430 
(L.A.), dated 11th March, 1958. ; f A 


The main question that arises for determination i in these L E is, whether: 
there is any conflict between rules 10 (3) (iii) (b) and to (3) (iii) (e) of these Rules., 
The contention of the petitioners was that there was a conflict and that the Rules: 
were unworkable, and that the elections held under such Rules were invalid.’ 


Rule 10 (3) (iii) as it stood on the date of Election ran: © oc oet 


“The Presiding Officer shall also explain. to each elector at the time of i isune a þallot paper. 
or papers— 
(a) the number of candidates for whom he may vote ; ; 


(b) that he may place one ballot paper in the ballot-box of: each of the. candidates for whom, 
he wishes to vote or place more than one ballot paper or all the ballot papers in the ballor: box of aay: 
particular candidate for whom he wishes to vote ; 


(c) that where he wishes to vote for a smaller number of candidates than he has votes, he shall’ 
return the surplus ballot paper. or ballot.papers to the Presiding Officer.”” : 

The contention of the learned counsel for the petitioners was that while clause (6) 
permits cumulative voting, clause, -(c)ewas ‘based on the assumption, that cumulative, 
voting was not permissible, and that a voter could give only one vote to the candi- 
date‘or each. of the candidates of his ‘choice. . A similar contention, ‘Was accepted. 
by Balakrishna ÄAyyar,: J., ‘in W. P. No. 303, of 1958. , (Karia Gowder v. State of: 
Madras)’ The learned Judge set out the provisions ‘of rule 10 (g),, Gii) ‘and... 
observed : 


gene oF 


‘* It was pointed out that this Rule is not merely obscure but involves a ATAT EA ‘An illus- 
tration will make the matter clear. Suppose there are four seats to be filled.,, Each voter is’ given 
four papers. Apparently the intention of the Rule is that a voter may distribute the four papers in 
whatever manner he thinks fit. He may place one paper in each of four boxes, or-he:may place all: 
the papers in one box, or he may place two in one and two in another, or three in one and.one-ini 
another. But then, sub-clause (¢) states that if he wishes to vote for a smaller number of candidates. 
he shall return the surplus ballot papers to the Presiding Officer. How can the.two rules co-exist ? 
The criticism that there is an inherent contradiction in the Rules appears to be correct. : v 


I presume that what it was intended to say is this. If a voter decides, to use only some of his. 
votes, that is to say, if he decides to place only some of the papers given to him in the ballot boxes then 
he should return the rest. But this is not what the rule actually says”. i 

With all respect to the learned Judge, I venture to think the interpretation 
of clauses (5) and (c) of rule 10(3) (#2) i ol reconsideration. `The learned Judge 
himself pointed out: i ae 
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“I presume that what it-was intended to say is this. If a voter decides to use ‘only some of his 
votes, that is to say, if he decides to place only some of the papers given to him in the ballot boxes 
then he should return: the rest.’ 


If the only obligation cast on a voter by clause (c) was to return the unused or 

“surplus” ballot papers, there could be no difficulty in holding that clause (c), was 
quite consistent with clause (b). The learnéd Judge pointed out that that was not 
what clause (c) actually said. It has still to be considered whether on applying 
the rule of interpretation; that, where possible, the different statutory provisions 
should be so construed as to harthonise with each other, the apparent inconsistency 
between clauses (b) and - (e) can be resolved. 


` No ‘doubt the decision of Balakrishna Ayyar, J 3 being that ofa single Judge 
may not have the force of an authority binding on me. But differing judgment 
even of single Judges may lead to confusion when Subordinate Courts and Tribunals 
are called upon to interpret or apply these statutory provisions. It is therciors pre- 
ferable to have'the question considered by a Division Bench. i 


The papers will be -placed before my Lord the Chief Justice for’ directions to 
post the Writ Petitions for disposal by a Division Bench. 


[Petitions then came on for, hearing’ in pursuance of the above Onder of 
Reference, before Rajamannar, C.J. and Ganapatia Pian, J. 


V. V. Raghavan and M. M. Ismail, for Petitioner. ‘ , 
P. S. Chari and P, Srinivasan, for first Respondent. 


The Additional Government Pleader‘, i PEER] on behalf of the fifth 
Respondent. , 


The Order of the Court was SE by: L ae 


‘.  Rajamannar, C..7.t—The point which arises for determination in these two Writ 
Petitions concérns the construction fof rule 10(3) (iii) of the rules relating to the 
conduct of election of members to Panchayats made under the Madras Village 
Parichayats Act, 1950. The petitions originally came on for ‘hearing before Raja- 
err Js ‘but, as he was inclined to take’a view ‘of the relevant provision which 
different from the view which had- already been taken by Balakrishna ‘Aiyar, J., 
rit Petition'No. 303 of 1958 (Karia Gowder v. State of Madras) he made a 
telsence of the case for disposal ‘by a Division Bench. f 


Rule ro(3) Gii) runs thus : 


“The Presiding "Officer shall also explain to each. pean at’the.time of issuing a ballot} paper 
or: papers— 3 


(a) the number of candids for whom he may vote ; ' woe ; 
(b) that he may place one ballot paper in the ballot box of-each of the candidates for whom. 


he wishes to vote or place,more than one, bailot.paper or, -all the pallot papan; in the ballot. box of any 
particular candidate for whom he wishes to vote; . . 


(c) that where he wishes to vote for a smaller number of candi dates than he has votes, he ‘shall 
return the surplus ballot paper or ballot papers to the Presiding: Officer.”” 


Balakrishna Aiyar; J., pointed out’ ‘the inconsistency amounting'to a contra- 
diction between the latter part of clause (b) and clause (c). Obviously, , ‘clause (b) 
confers a right‘on the voter to place more than one. ballot paper in the ballot box 
of any particular candidate. The learned Judge thought that the effect of clause 
(c) was to prohibit this, because, it says. that where a voter wishes to vote, say, only 
for one candidate, then he can use oy one ballot paper,and return the rest. The 
learned „Judge observed : : P re Gack i 


4 . 


“It was- pointed out-that this Rule ‘is not; tnei óhicure but involves a contradiction. An 
illustration will make the matter clear. Suppose there are four seats to be filled. Each voter is 
given four papers. ' Apparently the intention of the rule is that a voter may distritute the fcur, papers 
in whatever’ manner he thinks fit. He may place | one paper in each of the four boxes, or he’ may 





ce 


t sath November; 1958. j yi sie 


156 THE MADRAS LAW JOURNAL REPORTS. [1959 


place all the papers in one box, or he may place two in one and two in another, or three in one and 
one in another. But then, sub-clause (c) states that if he wishes to vote for a smaller number of 
candidates he shall return the surplus ballot papers to the Presiding Cfficer. Hew can the two Rules 
co-exist ? The criticism that there is an inherent contradiction in the Rules appears to be correct. 
i presume that what it was intended to say is this. If a voter decides to use only scme of his votes, 
that is to say, if he decides to place only some of the papers given to him in the ballot boxes then 
he should return the rest. But this is not what the rule actually says”. __ 

It may, however, be mentioned that the learned Judge did not decide the petition 

‘before him on the point, because in the case before him, the election was not yet 

over. What exactly he would have held, it is difficult to be certain about,—whether 

he would have held that clause (¢)—would prevail over the latter part of clause (b) 

or that on account of the irreeoncilable inconsistency between clause (b) and clause 
(à, both are invalid. — 

Rajagopalan, J., was not so much oppressed by the inconsistency as Balakrishna 

Aiyar, J., was. This is what he said: i 

“* If the only obligation cast on a voter by clause (c) was to return the unused or ‘surplus’ ballot 
papers, there should be no difficulty in holding that clause (c) was quite consistent with clause (b). 
‘The learned Judge (Balakrishna Aiyar, J.) pointed out that that was not what clause (c) actually 
said. It has still to be considered whether on applying the rule of interpretation that, where possible, 
the diferent statutory provisions should be so construed as to harmonise with’ each other, the 
apparent inconsistency between clauses (b) and (c) can be resolved”. - 

In our opinion, the view of Rajagopalan, J., should prevail having regard to 
the well-established rule of interpretation of statutes that no paft of the statute can 
‘be disregarded as being inconsistent with another part of the same statute unless 
it is impossible to reconcile them. It is true that the language of clause (c) ‘is not 
‘quite appropriate to express the idea that if a voter wishes to use a smaller number 
of papers than the papers supplied to him, he shall return the surplus ballot paper 
or papers to the Presiding Officer. But the governing factor must be the express 
intention of the rule-making authority to confer on the voter a right to place more 
than one ballot paper or all the ballot papers in the ballot box of any particular 
candidate. We cannot so interpret clause (c) as im effect to render this provision 
nugatory, or,-in other words to practically repeal that portion of clause (b). We, 
therefore, hold that clause (6) and clause (c) are not mutually inconsistent with 
each other and that clause (c) does not prevent the voter from placing more than 
oné ballot paper or all the ballot papers with which he is supplied in the ballot box 
of any particular candidate for whom he wishes to vote. On this interpretation 
the Writ Petitions admittedly must be, and are hereby, dismissed. There will be 
no order as to costs. 


It is not difficult to discover the reason for this apparent inconsistency. Ori- 
ginally, election to minor panchayats, such as the panchayat in question in these 
cases was by show of hands. So far as major panchayats were concerned, the 
election was by ballot and for the purpose of the point now under consideration, 
the material rule runs thus: . 

. “At elections for constituencies, in which more than one seat has to be filled, an elector shall be 


‘given as many ballot papers as there are seats to be filled and the Polling Officer shall explain to 
the Elector : Í : 


(i) the number of candidates for whom he may vote ; 


(ii) that he may place one ballot paper in the ballot box of each of the candidates for 
-whom he wishes to vote ; £ 


` (iii) that be shall not place two or more ballot papers in the same ballot box ; and 
(iv) that where he wishes to vote for a smaller number of candidates than he has votes, he 
‘shall return the surplus ballot paper or ballot papers to the polling cfficer.” i 
The rules relating to minor panchayats were presumably framed on the model 
of the rules obtaining for the major panchayats. But deliberately the Govern- 
ment made a departure as regards the manner of voting. For the reasons which 
it.is unnecessary to discuss, Government obviously decided to confer on the voter the 
right to place all the ballot papers or as many as he wishes in the ballot box of any 
-particular candidate for whom he wishes to vote. This is clearly a departure from 
the rule relating to major panchayats. Having made this provision clause (c) which 
followed and was modelled on clause (iz) of rule 21 (2) relating so major panchayats 


i 
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should have been Suitably amended. Instead, clause (iv) of the major panchayat 
rules was bodily incorporated as classe (e) in the rulers relating to minor 
panchayats. This has caused the difficulty with which we have been faced. A 


little more care in drafting would have avoided uncertainty and waste of time 
over litigation. 


R.M. AS ' Aiia ; Petitions dismissed: 


IN THE “HIGH COURT OF JUDICATURE AT MADRAS. 
© PRESENT :—Mr. Justice PANCHAPAKESA AYYAR, 
S. Ananthanarayanan. - ~~  Appellant* 
E . hi 
Meenamani Ammal a ``. a. - Respondent. 


Madras Hindu (Bigamy Prevention and Divorce) Act (VI of -1 1949), section 5 (1) (c)—Desertion with- 
out just cause—Resumption of conjugal relations—Amounts to condonation of desertion. 


The resumption of conjugal relations by the husband with the wife would amount to condo- 
nation of desertion. 


Mashin v. Mashi, (1952) 1 All E.R. 477, referred. 


Appeal against the Order of the Court of the Second Additional Subordinate 
Judge of Tiruchirappalli, dated 7th April, 1955 and made in O.P. No. 1 of 1951. 


T. R. Ramachandran and T. K. Subba Rao, for Appellant. 
V. C. Viraraghavan, K. S. Sundaram and P. S. Sundaram, for Respondent.” 
The Court delivered the following 


JupcmEenT.—This is an appeal by one Ananthanarayanan, the petitioner in 
O.P. No. 1 of 1951 on the file of the Subordinate Judge, Tiruchirappalli, against 
the order dismissing his petition for dissolution of his marriage with the respondent, 
Meenamani Ammal, with costs. 


The facts were briefly these: -The petitioner was a Brahmin aged 36 years at 
the time of the filing of the petition. He is now, of course, 43. He married the 
respondent, Meenamani Ammal, who was 29 or 30 years old at the time of the 
petition, on roth July, 1936, when she was 15 years old. ` They lived fairly happily 
together till 6th July, 1943. But there was a feeling of inferiority in the husband. > 
He was drawing Re. 1-6-0 per day as his pay in a workshop at Golden Rock, and 
came of a poor family, and his pay was hardly sufficient to make both ends meet. 
His wife came from a richer family, and her father, Venkatrama Ayyar, R.W. 1, 
was in far more affluent circumstances. The appellant, therefore, felt that he, as 
a poor man’s son, was inferior to his wife, a rich man’s daughter. He also found 
that his wife was physically stronger than himself, which grievance he has expressed 
in Exhibit B-1, his reply notice to her. So, he felt physically and financially in- 
ferior to her, and this worked within him a-kind of sub-conscious dislike of her. 
According to her, he wanted her to get money and jewels from her rich father often, 
and ill-treated her whenever ‘she did not succeed. The lower Court believed her 
story that, on thany an occasion, she did get such money and jewels from her father 
on his demand and‘that he was apt to ill-treat her whenever she failed to get 
these things. But, as stated above, the married life.was fairly happy till 1943. 


The main drawback; was that there was no child to cement the relationship 
between the couple. R. W. 1 said that the appellant asked him to give him in 
marriage as second wife the respondent’s youngef sister and that he refused. 
Obviously, there were some tiffs between the husband and wife now and then. . The 
lower Court calls this violent outbursts of temper on the part of the appellant. Pro- 
bably, there were equally stinging retorts on:the part of the wife. A 
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Whatever it be, on 6th July, 1943, the respondent left the appellant’s house 
for her father’s house in a huff after a tiff. Jy must be remembered in this connection 
that such-a leaving in anger was usual in orthodox India of old, when there was no 
remedy of divorce, and the husband was free to marry any number of wives, and 
to neglect or ill-treat her the wife’s only weapon was to leave him and make him 
realise her absence and usefulness and rush after her, begging her to go back to 
him. The fact remains that the respondent left the appellant on 6th July, 1943. 
He alleged that she had left:a letter, Exhibit A-2, behind, telling him that she was 
leaving him for good and that he might marry again. This letter was denied by 
her ; but it was taken by the lower Court to have been written by her, because 
P.Ws. 2 to 4 spoke to her writing it, and, she and her father had not given a detailed 
reply, as promised showing that she did not write it ; and the contents of that letter 
were asked to be written by her, on dictation in Court, and the letter, Exhibit A-2, 
so written by her in Court, resembled closely the letter, Exhibit A-2. Whether 
she wrote that letter only in a huff and with a view to making her husband, the 
appellant, rush after her and entreat her to go back to him, or whether she meant 
really to desert him for good is a moot point ; but there is no need to decide that 
point in this appeal, because, even her desertion, if any, was condoned by the hus- 
band cohabiting with her and having conjugal relations with her for some 50 days 
from August,'1952. The lower Court, having believed Exhibit A-2, and found that 
the respondent left the appellant on 6th July, 1943, with the animus deserendi, held 
that she had not deserted him without just cause for more than three years as re- 
quired by section 5 (1) (¢) of Act VI of 1949, because, before the three years elapsed 
from 6th July, 1943, the appellant took unto himself a second wife, on 8th April, 
194.5, Act XIX of 1946 came into operation on 23rd April, 1946, it gave a wife whose 
husband had married again a right to live separately and claim separate mainte- 
nance, and the appellant had, in his notice, Exhibit B-1, dated 5th January, 1948, 
in reply to her notice, Exhibit’ A-4, dated goth December, 1947, claiming separate 
maintenance, offered to take her back and live with her amicably, but hadenot 
promised to give her separate residence, and she was, therefore, according to the 
lower Court, entitled to continue the desertion with just cause from 8th April, 1945, 
as Act XIX of 1946 was retrospective in its effect and applied even to marriages 
performed before it came into operation. For that view, tlie learned Subordinate 
Judge relied on some rulings which have now been overruled: by a Full Bench of 
this Court in Palaniswami Gounder v. Devanai Ammal1, The Full Bench has held 
that Act XIX of 1946 would apply only to cases where the husband marries again 
after the coming into operation of Act XIX of-1946. So, the lower Court’s view has 
now been overruled and cannot be a justification for the respondent to continue 
her desertion or to make it a desertion for just a cause from 8th April, 1945. The 
second wife of the appellant died in 1950, and the appellant wants to marry her 
sister as third wife. Hence his petition for dissolution. 


Mr. V. C. Viraraghavan, the learned counsel for the respondent, urged that 
the respondent never deserted the appellant and that the view of the lower Court 
that she deserted him was wrong. His case was that she simply left the husband 
in a huff with the intention of making him rush after her and entreat her to go back 
to him. He pointed out that she had left some clothes, jewels and vessels behind 
and that it was significant in this connection that the appellant had stated in his 
petition that he had made several efforts to get the respondent back to him, but had 
failed. This, he stated in his evidence, was not true. He admitted that he had 
made no efforts to take her back. Again, it is found that, in Exhibit B-1, dated 
5th January, 1948, his reply notice to her Vakil, he has expressly stated 


„< I have always been desirous of living with her. My doors are always , open to her’ I bear 
‘no ill-will to her. . . . May I request you, Sir, to use your influence to make my wife see 
reason and come and live with me. By doing so‘ both of us can salvage some happiness out of our 
, Shattered lives. Otherwise, she may have. maintenance, but not happiness.”” 

° = - 
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In the whole of ‘that notice, he ‘has not treated her as having finally deserted 
him, though he refers to the letters’ Exhibit B-2, incidentally, to show her 
contempt of him and her leaving him in-consequence. Again, Mr. Viraraghavan 
urged that it:was very unlikely that a Brahmin woman, like ‘the respondent; 
with no chance in those days of divorce- or remarriage, would have deserted 
her husband for: good especially as nothing has been alleged against’ her character. 
She has always been insisting n Court that she wanted to go back and live 
with the appellant. Indeed, she said that she did not press the police complaint 
she had lodged against her husband, the appellant, regarding his beating her; 
because she did not want her husband to be punished, as that would spoil the 
chances of her living with him again. So, there is a great: deal of doubt whether 
she had the animus deserendi when she left her husband on 6th July, 1943. It is quite 
possible that she left him only, as many Hindu wives of little sense did in the olden 
days, ina huff for her father’s house in order to make the husband run after her and 
beg her to go back to him. It is significant that no apemon hag been wang on 
her character by the appellant. 


The lower Court held. that the appellant had ‘condoned her desertion aie 
having conjugal relations with her during the 50 days from August, 1952, when they. 
lived together again in the same house alone. The facts are rather interesting. 
This petition came ori for enquiry on gth August, 1952; before the learned Subordinate 
Judge. The respondent expressed her desire to go back and live with the appel- 
lant and denied that she ever wanted to desert him. So, the learned Subordinate 
Judge, as is. usual with Courts, which try their best not to break marriages, 
advised the husband and wife to ‘live together amicably. The husband and wife 
took the advice. and went to the husband’s house and. lived there for 50 days to- 
gether alone. There were two adjournments of the O.P. during the period. They 
attended the Court together. The appellant said nothing to the Court about the 
failgre of the experiment. The wife swore ‘that she and her husband had sexual 
intercourse several times during that interval of 50 days. “The appellant denied it, 
but the lower Court disbelieved his denial and believed the statement of the wife.. 
It had ample reasons to do so. There are three strong reasons in favour of its-view. 
The first is that a young man and a young woman like the appellant and respondent 
do not remain alone in a room, night after night, to pray, as a learned Judge in 
England remarked. They must have had sexual intercourse as the law allowed 
it, and it was natural to do so. Secondly, this young man cannot be said to be 
free from the sex impulse. Indeed, the sex impulse was strong in him: He has 
married twice and wants to marry a third tirne. “In“Exhibit B-1, he speaks of his 
need for a wife and stresses the importance of sending the respondent to him, and 
asks her Vakil, Mr. Subramania Ayyar, who issued the notice, Exhibit A-4, to him,- 
to send her back té ‘him by using his influence. He also swore in Court that he 
was kind to her during the 50 days. Now, part of the kindness of a husband to a wife 
has been held in all civilised countries to be having conjugal relations with her. 
Thirdly, if he had simply lived with the respondent in the house, just to talk over 
the possibility of settlement, he would not have lived with her alone for 50 days and 
nights in that house and gone together with her to Court twice. “The lower Court 
was therefore right in holding that, even if there was desertion on her part on 6th. 
July, 1943 (which I doubt), the resumption of conjugal relations by the appellant 
with the respondent in August, 1952, for 50 days, would amount to condonation; 
of the ‘desertion under. the rulings in Maslin v. Maslin’,. Germany v.. Germany? and. 
Everitt.v. Everitt?.. The last two cases related to adultery.” Even then, it was held 
thar resumption of sexual relations by the husband after the Act of adultery by’ 
the wife would’ amount to condonation. Mr. T.R. Ramachandran, the learned , 
counsel for the appellant, urged that the above rulings would not.apply to this case, 
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and that the ruling which would apply to the facts of this case is that in Bartram v. 
Bartram’. I cannot agree. In the ruling grelied on by Mr. Ramachandran, the 
husband and wife had merely talks about reconcilation, there was no sexual inter- 
course by the husband with the wife during the period of the talks as to whether reconciliation 
was possible or divorce inevitable. There is a vast difference between couples who talk 
at arms apart, and couples who have sexual intercourse during the reconciliation 
talks. It has been held in Maslin v. Maslin®, that such sexual intercourse between 
husband and wife would amount to condonation even if the husband did not have 
sexual intercourse with the express object of effecting a reconciliation, but only to 
explore the possibilities of reconciliation. So that argument too will not avail 
the appellant. Then Mr. T.R. Ramachandran urged that the appellant did not 
take the respondent in this case willingly to his house, to have sexual.intercourse 
with her, but that he took the wife to his house only on the advice of the learned 
Subordinate Judge. But, this too will make no difference. Usually, when husband 
and wife quarrel, it is some neighbour or friend or good samaritan who asks them 
to patch up their differences and live amicably once more. Such advice by such 
people will not take away the effect of the sexual intercourse which ensues later on 
with the consent of both and acts as condonation. It was not alleged that the ap- 
pellant had sexual intercourse with the respondent against his*will and that could 
not be the case as it took place several times during the 50 days. It would, therefore, 
be clear that the lower Court was perfectly right in holding that even if there was 
desertion by the respondent on 6th July, 1943, (which fact too has not, in my opinion, 
been proved) it was condoned by resumption of conjugal relations in August, 1952, 
for 50 days. It was not alleged that the learned Subordinate Judge compelled the’ 
parties to go and live together, much less to have sexual intercourse, when alone 
the order of Court may be said to have acted as intimidation and coercion and 
vitiated the condcnation. 


So the dismissal of the O.P. was correct but it need not have been in the cir- 
cumstances, dismissed with costs. In the end, therefore, all that is necessary Is to 
take out the direction in the lower Court’s order making the appellant pay the res- 
pondent’s costs in the O.P. I take ont that direction, and direct all the parties to 
bear their own costs, but confirm the order of the lower Court dismissing the petition 
for dissolution of marriage. In this appeal also, all the parties will bear their own 
costs. j 


V.S. ee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr, JUSTICE RAMACHANDRA IYER. 


M. C. Ranganna .. Petitioner* 
v. 
State of Madras by Government Pleader .. Respondent. 


Court-Fees Act (VII of 1870) and Madras High Court-Fees Rules (1933), Order 2, rule 13-A—Coust- 
Sees—Refund of —Circumstances—Suit filed on the Original Side of the High Court subsequently transferred to the 
City Civil Court—Suit settled out of Court—Refund of Court-fee—Madras Court-fees and Suits Valuation Act 
(XIV of 1955), section 69—Applicability. 


Prior to the Madras Court-fees and Suits Valuation Act, 1955, the levy of Court-fees on the 
Original Side of the High Court was governed by the High Court Fees Rules, 1933, as amended in 
1949 and in the City Civil Court by the provisions of the Court-fees Act, 1870, as amended in Madras, 
read with the provisions of the City Civil Courts Act of 1882. In the Court-fees Act of 1870 there 
Was no provision for refund of Court-fee where a suit was settled out of Court. Sections 13 to 15 
of the City Civil Courts Act, 1892, provided however for refund of Court-fees in certain cases. The 
High Court Fees Rules, 1933, after its amendment in 1949 contained a provision in Order 2, rule 
13-A for refund of Court-fees. 
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Section 69 of the new Madras Court-fees and -Suits Valuation Act, 1955, contains an express. 
provision for refund of Court-fees in certain circumstances. But that provision could be invoked 
only in case of suits instituted after the coming®into force of the Act and not to suits instituted under 
the earlier endctment since repealed. ` ` i : 

Hence in suits instituted on the Original Side of the High Court, before the coming into force 
of the Madras Court-fees Act, 1955, though the scale of fees leviable was according to the Court-fees 
Act, 1870, the rule governing refund of Court-fee was rule 13-A‘of the Madras High Court Fees Rules, 
1933, as amended in 1949 and refund could be directed under the said rule, even though the Court- 
fees Act, 1870, did not contain any provision for refund of Court-fee. 


- Hence where a suit originally filed in the High Court is transferred to the City Civil Court as a 

result of the enlargement of its jurisdiction, if the suit-is settled out of Court, the plaintiff would be 
entitled to refund of the Court-fee paid according to the scales provided in rule 13-A of Order 2 of the 
High Court Fees Rules, 1933. In such cases it cannot be contended that the rule is inapplicable, 
as the suit has been transferred to the City Civil Court by force of Statute. Apart from questions of 
statutory provisions it is now well recognised that in cases where there has been excess payment of 
Court-fees the. Courts have inherent powers to direct refund of such excess. On principle there is 
no difference between a case were the original payment of Court-fee is in excess of what is lawfully 
payable and a case where the original collection becomes excessive by reason of a subsequent event 
like the settlement of the suit. 


Seshadri v. The Province of Madras, (1954) 1 M.L.J. 206 : I.L.R. (1954) Mad. 643 and Narayana 
Ayar v. Veerankutti, (1958) 1 M.L.J. 263, referred. . 

Petition undef section 115 of Act V of 1908 praying the High Court to revise 
the Order of the City Civil Court, Madras, dated 21st October, 1955 and made in 
O.S. No. 1145 of 1955. , 


G. Ramakrishna Ayyar and P. Narayanaswami, for Petitioner. 


_ V. Ramaswami for the Additional Government’ Pleader (K. Veeraswami) for 
Respondent. : 


The Court made the following 


ORrDER.—This is a Civil Revision Petition filed by the plaintiff in Original Suit 
No. 1145 of 1955 on the file of the City Civil Court, Madras. The question in- 
volved in the petition is whether the petitioner would be entitled to a refund of a 
portion of the Court-fee paid on the plaint in the circumstances of this case. 


The plaintiff filed C.S. No. 263 of 1952 on the Original Side of this Court for 
recovery of a sum of Rs. 22,456-0-9 as against the defendants therein as damages 
and he paid a Court-fee of Rs. 1,222-7-0 on the plaint in accordance with the 
provisions of Order 2, rule 1 of the High Court-Fee Rules, 1933, as amended by 
R.O.C. No. 2219 of 1949. . 

The defendants contested the claim in their written statement. Issues were 
framed and when the suit was pending on the Original Side of this Court, the juris- 
diction of the City Civil Court was increased from Rs. 10,000 to Rs. 50,000 by Madras 
Act X of 1955. Under section 8 of that Act as amended by Act XXIX of 1955 
all suits pending in the High Court on the date of the commencement of Act X of 
1955 which would be within the cognizance of the Madras City Civil Court under 
the provisions of the said Act (i.e. suits of the value of Rs. 50,000 and below) stood 
transferred to the City Civil Court. In consequence of that provision C.S. No. 263 
of 1952 was transferred to the City Civil Court, Madras, on 1st July, 1955, and was 
registered there as O.S. No. 1145 of 1955. The suit, however; did not proceed to 
trial as the parties settled the dispute outside the Court. On 21st October, 1955, 
the suit was dismissed as settled. The petitioner who was the plaintiff in the suit 
thereupon applied to the Court for a refund of one half of the Court-fee paid on 
the plaint presumably, relying on section 69 of the Madras Court-fees and Suits 
Valuation Act (XIV of 1955). The learned Principal City Civil Judge declined 
to grant the application on the ground that there was no statutory authority to 
refund the Court-fee in the circumstances of this case. The petitioner seeks to 
revise the order. i d si 

Before proceeding with the case it is necessary to set out briefly the law in 
regard to the levy arid refund of Court-fee in the High Court on the Original Side 
and in the City Civil Court, Madras, in so far as it is relevant -for the present case. 
The Madras Court-fees and Suits Valuation Act (XIV of 1955) which will hereafter 

2I 
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be.referred to as the New. Court-fees Act of 1955 came into force on 19th May, 1955 
and it applied. to all the Courts in the Madras State, including the Original Side 
ofthe High Court. Prior-to the New Coutt-fees Act of 1955, the levy and refund 
of Court-fee on plaints and proceedings on the Original Side of the High Court and 
appeals therefrom were regulated: by the Fees -Rules framed by the High Court. 
The High Court had’the authority derived under séction 15 of the Charter Act, 
1861, clause, 37 of the Letters Patent and the provisions of the Government of India 
Acts of 1915 and 1935 which continued to-be in force by virtue of Article 375 of-the 
Constitution to prescribe, regulate and levy Court-fees in proceedings -before it. 
An illuminating (if I may say so with respect) discussion on the origin of or the legal 
basis of the power of the High Court to levy or prescribe Court-fees.in proceedings 
before it is to be found in Seshadri v. The Province of Madras*. By virtue of that power 
rules were framed by this Court for the levy of Court-fees. The High Court-fees, 
Rules, 1933, as amended was in force on the date of the institution of the suit. - 


Prior to the New Court-fees Act of 1955; the levy, etc., of Court-fees in Courts 
other than the Original Side of the High Court was regulated by the Central Act,’ 
the, Court-fees . Act (VII of 1870) which for the sake of brevity will be. referred to 
hereafter as the old Court-fees Act of 1870.- The scale of fees prescribed by the High. 
Court was different from the one -prescribed by the old Courf-fees Act of 1870. 
Broadly speaking, prior to 27th June, 1950, the amount of Court-fee levied by the 
High Court on plaints and other proceedings entertained on the Ordinary Original 
Jurisdiction was very much less than what a litigant would have to pay for a similar 
suit in Courts to which the old Court-fees Act, 1870, applied. This anomaly was 
remedied by an amendment of the Fees Rules by the High Court in 1949 by R.O.C, 
No. 2219 of 1949. By virtue of that amendment Order 2, rule 1 of the Fees Rules 
read thus : 

“ The fees and commissions set out in Appendix II hereto shall be charged by the Registrar, 
Sheriff, the Reserve Bank of India and the Imperial Bank of India, as the case may be, upon the 
several documents, matters and transactions therein specified as chargeable. ‘The commission 
chargeable to Government shall be charged by the Reserve Bank of India and credited to Govern- 
ment. ` è ` 
To other documents including Memoranda of Appeals the Registrar shall apply so far as may 
be the law for the time being in force relating to Court-fees as regards the scale of such fees, the 
manner of levy of such fees, the refund of such fees and in every other respect, in the manner -and to 
the extent that it is applicable to similar documents filed in Original Proceedings in a District 
Court and in appeals from decrees and orders of a District Gourt.” l ae 
It must be noticed at this stage that by fixing the scale of Court-fee on the Original 
Side on the same basis as under the old Court-fees Act of 1870, it did not render the 
old Court-fees Act, 1870, as such applicable to the suits on the Original Side of the 
High Court. The authority for the levy was only the Fees Rules of 1933 though the 
rules by reason of the amendment adopted the same scale of fees as those levied by the 
old Court-fees Act, 1870. Before the amendment of the Fees Rules in 1949, there was 
a provision for refund of Court-fee only in two cases as provided in Order 1, rule 13, 
viz., in a case of rejection of plaint or remand on appeal under Order 41, rule 23, 
Civil Procedure Code. Evidently, having regard to the fact that the amendment of 
Order 2, rule 1 of the Fees Rules obliged the litigant to pay a higher Court-fee than 
before, a new provision for refund was made by introducing Rule 13-A, Rule 13-A 
runs thus : i 

“ (1) Where a suit instituted on or after the 27th day of June, 1950, is settled out of Court 
before the settlement of issues or before any order dispensing with issues, a certificate shall be 
issued to the plaintiff authorising him to receive from the Collector one half of the amount of the 
institution fees paid by him on the plaint. 

(2) Where such suit is settled out of Court after the settlement of issues or any order dispens- 
ing with issues, but before trial, a certificate shall be issued to the plaintiff authorising him to receive 
from the Collector one-third of the amount of such institution fees. 

(3) Where a suit is settled out of Court before the commencement of the trial the Court 
shall grant to the plaintiff a certificate authorizing him to receive back from the Collector one half 
of the amount of institution fees paid by him on the plaint.” ’ 


1. (1954) 1 M.L,J. 206 : I.L.R. (1954) Mad. 643. 
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Neither in the old Court-fees Act of 1870 nor in the Fees Rules of the Original Side 
of the High Court prior to.1949 was there any rule for refund of a part of Court-fee 
in cases where the suits were settled before the trial commenced. Order 2, rule 13-A; 
which came into force on 27th June, 1950, along with Order 2, rule 1, which adopted 
the scale of fee provided by the old Court-fees Act, 1870, for the first time entitled the 
litigant to obtain a partial refund in cases where suits were settled before trial. There 
‘seems to be little doubt that such a refund-was intended as a part of the scheme of the 
amended rules which had the effect of increasing the Court-fees payable in suits, etc., 
-on the Original Side. The result is that in suits instituted after 27th June, 1950, when 
the amendments came into force, a litigant on the Original Side of this Court would 
be entitled to get a refund of a portion of the Court-fees in the event of the suit being 
settled, the quantum of refund being provided for in the rules. 


It is necessary now to‘consider briefly the law which regulated ‘the Court-fee in 
‘the City Civil Court, Madras. Prior to 1955, suits instituted in the City Civil Court 
-was governed by the old Court-fees Act, 1870, subjectto sections g and _13 of the City 
Civil Courts Act (VII of 1892). Under that Act refund of Court-fee once paid was 
allowed only in certain cases, viz., those provided for in sections 13 to 15. Under 
section 13 of the City Civil Courts Act, however, suits in the City Civil Court if they 
-were settled befort issues were settled or evidence recorded the plaintiff would be 
-entitiled to obtain refund of half the Court-fee paid. The old Court-fees Act of 
1870 was repealed on the passing of the Madras Court-fees and Suits Valuation Act 
(XIV of 1955). The latter Act contained provisions for refund of Court-fee in 
Chapter VII. Section 69 specifically provided for refund of half the Court-fee in 
-case a suit was settled before evidence is recorded on the merits of the claim. This 
Act as stated already came into force on 19th May, 1955. Section 13 of the City 
‘Civil Courts Act was repealed by section 86 of the new Court-fees Act, 1955. The 
result of these provisions is that except in cases governed by section 69 of the new 
Act, there is no statutory provision for refund of Court-fee in a case like the present 
if*the suit is settled out of Court. 


The present suit was transferred to the City Civil Court by virtue of section 8 of 
-Madras Act X of 1955 to which reference has been made already. In a case of the 
transfer of a suit from the Original Side of the High Court to the City Civil Court, 
section 16 of the City Civil Courts Act-provides that on transfer the plaintiff should 
pay the Court-fee payable for such suits as in suits filed in the City Civil Court. 
(See Abdul Hakim v. Chattanadhat, and The -Official Assignee, Madras v. Ranga- 
nadhan®.) But this rule was held not to apply to the case of a statutory transfer as 
under section 8 of Madras Act X of 1955. In Narayana Aiyar v. Veeran Kuiti®, a case 
:similar to the present one, it was held that as the suit was transferred by virtue of a 
‘statute and not as a result of the exercise of discretion by the High Court, section 
16 of the City Civil Courts Act would not apply and there could be no levy of a 
‘higher Court-fee as a result of such a transfer. It was also held that after transfer 
‘the plaint could not be deemed to be received by the City Civil Court within the 
meaning of section 8 of the new Court-fees Act, 1955, so as to make its provisions 
applicable. The suit should therefore be held to have been properly valued and 
‘proper Court-fee paid even though the plaint was stamped only in accordance with 
the High Court Fees Rules, 1933. . 

The question then arises whether there is a power in the City Civil Court to 
refund a portion of the Court-fee paid on the plaint in the High Court when the ` 
-case has been transferred to the City Civil Court by Act X of 1955. ; 

The learned advocate for the petitioner argued that as the transfer of the suit 
to the City Civil Court was effected only on 1st July, 1955, the provisions of the Madras 
Court-fees Act and the Suits Valuation Act of 1955 would apply and that the plaintiff 
would be entitled to obtain refund under section 69. I cannot agree. Section 69 


“r. (1930) 60 M.L.J. 435 : A.LR. 1931 Mad. 3. (1958) 1 M.L]. 263 : I-L.R.* (1958) 
57. aed Mad. 711. ` . 
2. (1951) 2 M.L.J. 93. : 
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can apply to only those suits which were instituted after the Act XIV of 1955 came into 
force. This is made clear by section 87 (2) of the Act which specifically states that all 
suits and proceedings instituted before the Act shall be governed by the Court-fees 
Act (VII of 1870). Section 69 and other provisions for refund are enacted for refund’ 
in cases where levy is made under the new Court-fees Act of 1955 and they cannot be 
read as authorising a refund in respect of Court-fee paid under any of the repealed 
enactment.or rule. Further, the decision reported in Narayana Ayyar v. Veerankuttt) 


has held that the new Court-fees Act would not apply to a suit transferred by force of 
a statute. 


Mr. V. Ramaswami who appeared for the Additional Government Pleader 
took up the other extreme contention that on transfer when the suit came to the 
file of the City Civil Court by virtue of section 87 (2) of the new Court-fees Act of 
1955, the provisions of the old Court-fees Act (Central Act VII of 1870) would apply 
with the result there would be no power to refund in a case like the present. He 
would argue that the words of section 87 (2) are general and would apply to all 
suits instituted before the new Court-fees Act, 1955, in whichever forum it might 
have been instituted. I cannot agree with this contention either. The suit in the 
instant case was instituted in the High Court in accordance with the Fees Rules 
of the High Court. The provisions of the Court-fees Act, 1870% never applied to 
the suit except by force of Order 2, rule 1, of the Fees Rules for the limited purpose 
of calculating the fee. Section 87 (2) should be read as rendering the provisions of 
the old Court-fees Act applicable only to cases of suits instituted before rgth May, 
1955, to which the old Court-fees Act VII of 1870 applied. 


Mr. V. Ramaswami, in an able argument, next contended that there is no pro- 
vision of law for refund in the present case. He argued that Order 2, rule 13-A, of the 
High Court-fees Rules would cease to apply after the suit was been transferred to the 
Civil Court and as section 13 of the City Civil Courts Act has been repealed and as 
section 69 of the new Court-fees Act could not apply, there is no power to grant 
refund. This contention looks prima facie plausible but if accepted would lead to fin 
anomaly. Ifthe suit had remained in the High Court it is conceded that the peti- 
tioner would be entitled to a refund of one-third Court-fee under Rule 13-A of the Fees 
Rules. He would be entitled to even a higher refund if either section 13 of the City 
Civil Court or section 69 of the new Court-fees Act applied. But as the suit had been 
statutorily transferred it is argued that the right to obtain refund is taken away. 
For the reasons to be stated hereafter there is no basis for this anomaly. It was fur- 
ther contended that refund could be granted only by the Registrar of the High Court 
who would have no power to do so after the suit had been transfereed to the City 
Civil Court. This contention is based on the assumption that the right to refund in 
cases contemplated under Order 2, rule 13-A, of the Fees Rules is a special jurisdic- 
tion granted to the Registrar of the High Court. A reading of Order a, rule 13-A, 
shows that there is no discretion left in the Court or the Registrar to grant or refuse 
the refund under that rule: the rule is mandatory. In the case of a suit being settled 
the plaintiff would be entitled to the refund as of right. In my opinion this rule 
should be read as an integral part of Order 2, rule 1, of the Fees Rules, so that the 
effect of the two rules would be that on institution the full Court-fee would be 
charged which would be subject to the refund of a portion in case of settlement: so 
that in the case of a suit which is ultimately settled the proper Court-fee would be 
_ only half or two-thirds of the Court-fee according as the suit is settled before or after 
the settlement of the issues. This rule should apply even after the statutory transfer 
of the suit as the rule was made by virtue of the powers of the High Court and is in 
substance a rule fixing the scale of fees. The principle of the decision reported in 
Seshadri v. Province of Madras*, would appear to support the view that the right of the 
plaintiff could not be interfered with except by an express statutory provision. There 
being none, I would hold that the plaintiff would be entitled to refund in accordance 
with Order 2, rule 13-A, of the High Court Fees Rules, 1933. 





1. (1959) 1 M.L.J. 263 : I.L.R. (1958) Mad. 2. (1954) 1 M.LJ. 206. 
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The same conclusion can be reached on a different line of reasoning. Ona read- 
ing of Order 2, rules 1 and 13-A, of the High Court Fees Rules the proper Court-fee 
intended to be levied for a suit that would be ultimately settled was half or two-thirds 
as.the case may be. Any payment of the full fee at the beginning would by virtue of 
subsequent event become an excess payment not warranted by the rules. It has been 
held that where there has been a payment or over-payment not required or warranted 
by the relevant statute or rule and also not covered by any specific provision as to 
refund whether in the Court-fees Act or elsewhere, the Court has an inherent power to 
direct a refund. In such cases no statute or rule is disregarded but the inherent power 
of the Court is invoked so as to entitle the Government to retain only that fee which 
would be legitimately due to them on a strict construction of a fiscal enactment or 
rule. If originally the Court-fee collected is excessive, there is an undoubted power 
in Court to direct a refund of the excess. I can find no difference in principle 
between that case and a case where the original collection becomes excessive by 
reason of a subsequent event (like the settlement of the suit) which was contem- 
plated and provided for by the rules themselves. 


I am, therefore, of opinion that the petitioner would be entitled to obtain a certi- 
ficate for refund on one-third of the Court-fee paid on the plaint in accordance 
with the provisions of Order 2, rule 13-A, of the Fees Rules and the lower Court is 
directed to grant ascertificate to that effect. 


R.M. © : —— ` Revision allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUBRAHMANYAM. 
Veeralakshmi Ammal and another .. Petitioners. * 


Civil Procedure Code (V of 1908), section 2 (2)—Decree declaring right of plaintif to a share—Preliminary 
decree only—Stamp Act (II of 1899), section 2 (15)-—Leuy of stamp duty on the decree as an instrument of partition 
-—Proper procedure. 


e The decree of the appellate Court declared that the plaintiff was entitled to a half share, that 
his share should be separated and he should be put in possession of such separated half. The suit 
cannot be said to have been finally disposed of in relation to those items of which the plaintiff has 
to be put in exclusive possession till they are ascertained and allotted to his share. The decree passed 
is only a preliminary decree. 


If the decree passed by the appellate Court would be preliminary decree without the Court 
styling it as a preliminary decree no further direction is necessary to enable the plaintiff to move the 
Court of first instance as regards division of the properties. 


The proper thing in a case like the present is to levy the stamp duty after the division and before 
the final decree is drawn up, because stamp duty has to be collected on the basis of the value of the 
largest share remaining after the property is partitioned. i ; 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the Court of the Subordinate Judge of Madurai, dated 13th December, 
1957 and made in I.A. No. 224 of 1957, in O.S. No. 99 of 1947. ` 


A. V. Narayanaswami Ayyar, for Petitioners. 


The Court delivered the following 


Jupcment.—The plaintiff-respondent instituted O.S. No. 99 of 1947 in the 
Court of the Additional Subordinate Judge, Madurai, praying for an injunction 
restraining the defendants from interfering with the plaintiff’s possession of the 
properties described in Schedules A, B and C and in the alternative, if the Court 
found that the plaintiff was not in possession of the properties, then for possession of 
those properties. Against the Subordinate Judge’s judgment and decree, there was 
an appeal to the District Court, Madurai, and a Second Appeal, S.A. No. 1846 of 
1950, to this Court. In the Second Appeal, this Court granted a decree for 
possesssion in relation to some items in the plaint A and C Schedules, and an order 
SSS gamn Sn ee enn iTS, 


* C.R.P. No. 284 of 1958. 24th March, 1958. 
(3rd Chaitra, 1880—Saka). 
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of injunction in relation to some other items in plaint Schedules A and ©. So far 
as items 10 to 12 of the plaint C Schedule were concerned, this Court passed a 
decree in these terms : 


“That the plaintiff is also entitled to one half of ifems 10 to 12 of the plaint G Schedule and that 
the said items shall be divided into two equal halves and possession of one such‘half shall be delivered. 
over to the plaintiff.” s 
The plaintiff applied to the lower Court to pass a final decree dividing items 10 to 12 
into two halves and allotting one such half to the share of the plaintif. The learned 
Subordinate Judge accepted the plaintiffs’ case that in relation to items 10 to 12 
of the plaint C Schedule, this Court’s decree was a preliminary decree and appointed 
a Commissioner to effect the division of the properties into two halves. The defen- 
dants prefer this Civil Revision Petition and contend that the decree passed by this 
Court in relation to items 10 to 12 of the plaint C Schedule was a final decree and 
that, therefore, no action could be taken in respect of these items without the decree 
being duly stamped as an instrument of partition. 


The course adopted by the learned Subordinate Judge would lead to the position 
that, after the division of items 10 to 12° of the plaint C Schedule into two separate 
shares and allotment of one such share to the plaintiff, the decree under which the 
said share would be finally allotted to him would be stamped as an instrument of parti- 
tion and, in execution of such final decree, the portion of the propéfties allotted to the 
plaintiff would be delivered to him. What the learned counsel for the defendants 
says is that, unless the decree passed by this Court is stamped, no further action can be 
taken. Neither from the point of view of the Government nor from the'point of view 
of abstract justice nor indeed with reference to practical consequences in relation to 
payment of stamp duty or Court-fee, is it of the least significance whether stamp 
duty on the decree is paid at this stage, that is to say, before the division of the pro- 
perties into separate specific shares, or whether stamp duty is paid after specific 
portions of the property are allotted to the shares of the parties. If now the Court 
holds that the decree passed by this Court is an instrument of partition in relation to 
these items and requires it to.be stamped as such instrument before any further action 
is taken, the only result would be that the parties would be kept hovering round our 
Courts much longer than is just, necessary or proper. An application would have to’ 
be filed by the parties praying that the decree be stamped. Objection would be. 
taken that the application is belated and that, in any event, the decree could not be 
stamped -without its being amended so as to have it expressly styled a final decree in 
relation to these items. There would be arguments and counter-arguments. In the. 
result an order would be passed either that the decree be stamped and sent down for 
further steps being taken, or that the decree does not require to be stamped and that 
action may be taken in the lower Court to have the properties divided and. have the. 
proper stamp duty collected after, the division is effected and when a final decree is 
passed. It subserves the convenience of parties and meets the genuine ends of 
justice that all such circumambulatory processes be eliminated and that the decree 
be so interpreted and given effect to as to enable the plaintiff to reap the rewards 
of the declaration that he has obtained from this Court with the: minimum 
possible expenditure of time, money and effort. 


The Explanation to section 2 (2) of the Civil. Procedure Code states that a decree 
is a preliminary decree when further proceedings have to be taken before the suit can 
be completely.disposed of. So far as items 10 to 12 of the plaint C Schedule are 
concerned, the plaintiff asked for a permanent injunction restraining the defen- 
dants from interfering with the plaintiff’s possession of the properties and, in the 
alternative, for possession of the properties. This Court by its decree said that the 
plaintiff was entitled to a half share in items 10 to 12 and that that share should be, 
separated and that the plaintiff should be put in possession of such separated half ` 
share. The particular portions of those items of which the plaintiff has to be placed 
in possession have thus not-yet been determined.- Until the specific portions of those 
items, of which the plaintiff would be granted exclusive possession are, separately 
demarcated and specified, the suit cannot be said to be finally disposed of in relation 
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to those items. Therefore, having regard to the prayer the plaintiff made i in the 
plaint, the suit cannot be said to have beén finally disposed of in relation to those 
items until the particular portions:of the items of which the plaintiff has to be put 
in exclusive possession are ascetained and allotted to his share.. I agree with the 
learned Subordinate Judge that, in relation to these items, the decree of this Court. 
is a preliminary decree. 


Learned counsel for the petitioners-defendants says, however, that the Court could 
not take any action on the basis of the decreé being a. preliminary decree unless there 
are words in the decree itselfto the effect that the suit was remanded to the lower Court 
for final disposal in regard to these items. No such procedure is usual or necessary. 
Let us take a case where a plaintiff sues for possession of a house from the defendant 
and the defendant claims to be entitled to a half share'in the house. Let us assume 
that in such a case the trial Court grants a decree for possession of the entire housé 
and that the appellate Court modifies ` the decree’ by stating that the plaintiff is. 
éntitled to a half share only and that'the other half belongs to the defendant. It would 
be unnecessary in such a case for the appellate Court to state that the suit is remanded 
to the lower Court for further ‘steps being taken. No such specific direction by 
the appellate, ‘Court is necessary in order to enable the plaintiff to move the Court of 
first instance to have the property divided, to have'a separated half share allotted to: 
him and to pass a final decree for possession of such share. The decree passed by 
be appellate Court in such a case would be a preliminary decree without the appel- 
late Court expressly styling ita préliniinary, decree.) `` 

If, in this particular case, this Court’ s decree is stamped as an instrument of” 
partition, then, after the division is effected in the lower Court, the document effec- 
ting the division would require to be stamped with a stamp of 8 annas under Article 
45 of the Indian Stamp Act., On the other hand, if no stamp duty is levied now, thé- 
stamp duty payable on the final decree as'an instrument of partition will be collected. 
before the final decree is drawn up. The proper thing in a case like the present is. 
to levy the stamp duty after the division, because stamp duty has to be collected on. 
the basis of the value of the largest share remaining after the property is partitioned. 
The only difference is that, if the procedure advocated by the petitioners’ counsel: 
is adopted, the, Government will gain 8 annas which it might lose if there is no stamp-. 
ing of the decree ofthis Court in the first instance as an instrument of partition. 
I am unable-to hold that that possible loss of 8 annas would be sufficient ground for- 
interference in revision with the order of the lower Court. 

I find that the decree of this Court in relation to items ro to 12 of the plaint (07 
Schedule is a preliminary deceree. The learned Subordinate Judge’s order appoint- 
ing a Commissioner to divide the properties in order that a final decree n may be passed 
allotting specified portion of these items to the’plaintiff and directing delivery of the- 
portions is correct., Petition is dismissed. 2 ihe. 


` 


V.S. — "Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justice RaMACHANDRA IYER. 
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Sale of Goods Act (IH of 1930); skction 61 (2)—Applicability Suit by seller for price of goods alleging - 
existence of contract for payment of interest—Failure to prove contract—Right to interest —Clause in tradesman’ $s 
bill charging interest at certain rate—If contract to ) pay interest. 

The mere fact, that i in a suit for the price of goods sold and interest, the buyer plaintiff alleges; 
a contract for the payment of interest, which he is unable to prove, does not mean that he is disen-- 
titled to relief under section 61 (2) of the Sale of Goods Act. 
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A clause in a tradesman’s bill charging interest at a certain rate does not by itself constitute a. 
contract between the parties to pay interest at that rate, within the meaning of section 61 (2). 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the Court of Small Causes, Madras dated 5th April, 1957 and. 
passed in N.T.A. No. 92 of 1956' (Suit No. 1682 of 1956 on the file of the Court of 
Small Causes, Madras). = 


M. Ramachandra Rao and K. V. Narasimha Rao, for Petitioner. 


M. Chinnappan Nair, for Respondents, 
The Court delivered the following 


JupementT.—This is an application to revise the order of the Small Causes Court 

at Madras in N.T.A. No. 92 of 1956. The plaintiffis the petitioner herein. He filed 
a suit for recovery of a sum of Rs. g99-6-6 representing the balance price of goods 
sold and delivered to the defendant and also for a sum of Rs. 250-8-6 being the interest 
at 12 per cent. alleged to have been agreed between the parties. There was no 
contest in regard to liability for the principal amount. The defendant contested 
the claim in regard to interest. In support of the petitioner’s case that there was a 
contract between the parties he relied upon the tradesman’s bill in which the clause 
charging interest at 12 percent., per annum was found. It is now fairly well-settled 
that such a clause in a tradesman’s bill does not by itself constitute a contract between 
the parties to pay interest at that rate. The trial Judge, therefore, very properly 
‘held that no direct contract for the payment of interest has been proved and that the 
plaintiff would be entitled to interest under section 61 (2) of the Indian Sale of Goods 
Act and granted him relief by awarding interest at 6 per cent., per annum. This 
matter was taken up by the defendant before the Full Bench of the Small Causes’ 
‘Court. The learned Judges of the Full Bench referred to section 61 (2) of the Sale 
-or Goods Act and held that it would not apply to a case where there was a contract 
between the parties ; and as in the instant case the plaintiff alleged a contract he 
was not entitled to a relief in the absence of a finding by Court as to the existence 
-or otherwise of the contract. This I am afraid is ignoring the judgment of the trial 
Judge. The trial Judge has found that there was no contract to pay interest and 
with that view he passed a decree for interest at 6 per cent., per annum. The 
mere fact that the plaintiff alleged a contract which he was not able to prove does 
not mean that he is disentitled to relief under section 61 (2). The order of the lower 
‘Court cannot, therefore, be sustained. It is hereby set aside. This Civil Revision 
Petition is allowed. There will be no order as to costs in this Civil Revision 
Petition. 


PRN. . 2 1| l , Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAJAGOPALAN AND MR. JUSTICE BALAKRISHNA AYYAR. 


"The Commissioner of Income-tax, Madras , .. Applicant* 
U. 
‘C. S. Sastri, Madras ©.. Respondent. 


Income-tax Act (XI of 1922), sections 2 (15) and 15-A—Total income and earned income—Eained income 
relief—How computed—Assessee having earned income and loss from other sources—Loss set off in the assessment 
pear against the earned income—Assessee whether entitled to relief on the total earned income or only on the balance 

of earned income after deducting the loss from other sources. - i 


Interpretation of Statutes—Construction of taxing Statute. 


The concept of ‘ total income’ under section 2 (15) of the Income-tax Act being larger than the 
‘concept of ‘ earned income’ the total income of an assessee is generally assumed to be larger than 
his ‘earned income’. Whether this is so or not section 15-A of the Act provices relief to an assessee 
dn respect of his earned income wherever the earned income enters into the computation of his total 
income. ; 

Where an assessee showed an income of Rs. 31,000 for a particular assessment year from his 
profession and a loss of Rs. 15,000 in that year from his other properties as a result whereof his total 





*Case Referred No. 81 of 1954. ; : end December, 1958. 


ghi: à. i. b., Mabkas oà. se aštri (Balakrishnai4yyar, 7.). 169 


‘ net:income. for the yéar was only’ Rs: 16;000 the assessee would' be ‘entitled fo earned: income relief 
under section 15-A of the Act,.subject-to ithe. statutory maximum; if'any fixed, on his entire. earned 
income of Rs. 31,000 and not only on the net income of Rs. 16,000. When the language used in a 
taxing statutelis:clear questionsiof hardship Œ: inequalities:cannot be considered. But where the 

_ ‘language i is not cleat suck considerations. may-be properly.taken into account and the statute should 
* be:construed strictly giving the, benefits:of anyam mbiguity to, the tax-payer, : a, DEI 


iv os Gaye referred ‘tothe High Court by‘the Income-tax Appéllate Tribanal, under 
“section 66'(1)': of: ‘the ‘Indian: ‘Income-tax ‘Act; 1922 (XI of 1922)-as amended by 
section i92" of the “Income-tax‘ (Amendment) Act,'1939 (VII of 1939) in 66 RA. 

No. 1124 (Madras) of 1953-54 (I.T.A.No.3351- of 1952: 53-Assessment year 1951-52), 

on its file for decision on the following questions of law, viz..— P 


EERE a stan MIROR DERRE a tf 4 
as Whether tie assessee is entitled to amd inccme relief on Rs. 31,006 income from his 
profession. aforesaid, or only on. R3/.16,149 the net total. income aforesaid computed Än the manner 
laid down in the Income-tax Act ?” : 


rvs Se Rama Rap Sohib. for Applicants, e 1 4 e 
"8, Sethiráhah aind "S. Padminabhai, fòr Respondent.’ 4s" t teco 


, The Judgment of the Court was delivered by as 
` “Balakrishna Ayyar, Ge “Under section ‘66 Gj of the Tncome-tax Act’ ‘the Income- 
tax Appellate “Tibial of © ‘Bombay Tas referred the ollowmg qutin for ‘the 


aia ees Court she: oeaeto: af nts iia sie 


vay? 


yo 


= Whether the  assessee is entitled t to ‘earned es relief fon, R Rs. Sauget income from his oan 
aforesaid, of only on’Rs. 16,149 ‘the net total’ inccme ‘aforesaid computed ir in the n manner ‘laid down 
a the ‘Incoine-tax: Acti heap ka as af ' Conr, 
' The, rélevant acts are ‘these +The, assesite isà ‘chartered ‘abcouintant. During 
Gy ele Oe 2 
the, accounting year, ° which, ‘ended, on ‘rst | December, 1950, thé asšesseé éarned 
Rs. ‘31; 006 ‘from, the ‘practice, ‘of, his proféssion, ` „He received also a further income of 
Rs..4741. ‘from other SourcEs, ‘making a total of Rs, 31,747. He incurred’ a loss of 
Rs, 15; 598. ih ‘respect, ‘of the] ‘properties, that he owned. * The result was that‘his' total 
net income for the year, Was only R Rs, 16, 3149. The’ assessee claimed that he was enti~ 
tled to earned income reliéf under section’ 152A ‘of ‘ thé Inconie-tax Act iñ respect of 
‘Rs..31,006;which was. the income, he received fromthe; ‘practice of his profession, 
‘subject;to the statutory maximum of: Rs, 4,000: -The Income-tax- Officer, however, 
‘held that he, was entitled,to-relief.only in respect:of; Rs.. 16,149.. , The appeal which 
the assessee. filed. before.. the Assistant Commissioner was 5 dismissed. | The assessee 
-thereupon took up. the matter to the-Appellate, Tribunal. , ; 


-t The two mnenibers ‘of ‘thé Tribunal who first Heard the: appeal differed.» The 
‘case was’ therefore referred’ by ‘the President under section $ -A (7) to the third mem- 
ber. _ By a majority. of’ 'two:to one-the Triburial held: that’ the: assessee’ was ‘entitled 
to ‘éarnied ‘income relief on' Rs:'3i,006 subject of'course' to the statutory:maximum.-of 

Rè, 4000. “On the application of ‘the Commissionerof Income-tax- the Tribunal 
wad feterfed to’ this: Court! the: ‘question ‘that has been ‘extracted ‘atithe hegnning of 
thiGorder, e te HO Eoo ado butone ad gen t? ae 


hate AJOL ats , E 


ee “Section ISA, ‘of the, Income: tax ‘Act runs as follows» he 


oire *The tax shall not be Terik by, an’ assessee, in respect ‘of such portion, if any, of the earned 
income included in his total:income a as is ‘directed, by | the annual Central, Act fixing the rate or rates 
of.tax for any year to be deducted in making an assessment for that year and. for, the purposes of deter- 
mining the rates at' which ińcome-tax, ‘(but not super-tax is payable by the assessee for A his 
total incómhe shall be deemed’ to-be the total-income' reduced by’ the said portion.”.° ., Lad 


The ‘annual Central "Act irelévant’ to the year ir in panei is the Indian Finance Act 
of, 1950; sëction H (2) | of which‘ ‘rts’: te ; BT beaten eet 


“In vtn any ‘assessment oe the Jar ending on e sue dey of March, tnt) ‘there shail 
be deducted from the total income of an assessee, in accordance with the provisions of section 15-A 
of the Income-tax Act, an-amount equal to one-fifth of the earned i income, if any, included in his total 
income, but not, exceeding in any case, four thousand rupees »” 
Clause (1 5) of section 2 ofthe: Tncome-tax ‘Act defines, die expression e ‘total inobme 1 ? 
in these terms ; ee eek SEPM ee hat 


22 
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“Total income’ means total amount of income, profits arid gains referred to in sub-section 
(1) of section 4 computed in the manner laid down in this Act, Sewn wea EET PE 


It will be noticed that section: 1 5-A is general i in its terms and merely enacts that 
an assessee is not liable to pay taxon his earned income “included in his total income?? 
to the extent that exemption is granted by the relevant’ ‘Central'Findtice Act: "The 
extent of the exemption is in respect.of “an amount equal to one-fifth of the earned 
income, if any, included in his total i income” subject to a maximum of. Rs,. 4,000. 
When in the light of the arguments before us we try to visuale the nepomible situations 
or cases that may arise we get this result > Pa Bh cum, San EAA we Ye, aa 


i 


(1) Where an assessee has earned income as s also į income froin other's sources: 

opel 
(2) Where an assessee has earned income but. no income "from. any. other 
sources ? vo e vied 


(3) Where the assessee has earned incéme'but ‘his income from other sdurces 
is a negative quantity, that is to say, where he has suffered loss, but the loss is smaller 
than the amount of the earned income ; and 


(4) Where an assessee has earned i income, ‘but his losses are equal to or larger 


than his earned income with the result that his total net incomiegis nil, ref 


It need hardly be explained that the fourth case is aril an atarata form ofthe 
third. In respect of the first case it will be perfectly correct to speak of the garned 
income being included in the total incomė , of the assessee. But, in, respéct of the 
second case, it will hardly be appropriate to say that the earned incomeis included in 
the total income because both the earned income and the total i income are the same, 
and, a thing (or a sum of money) cannot be said to be included in itself. In the third 
case it will certainly be inappropriate to say that earned i income’ is included in the 
total income because it is smaller than the éarned incomé, and, ‘obviously | the smallér 
cannot include the larger. The fourth case further emphasisés this inappropriate- 
ness, It will thus be seen that the words used i in section 15-A of the Income-taxeAct 
and section 2 (2) of the Finance Act, 1950, are’not' ‘very, felicitous. ' eet 


aJ 


Since the concept of total income is larger than the concept ‘of earnedi income 
it was probably assumed without subjecting the matter to detailed analysis that’ the 
total income of an assessee would always be larger than his'earned income:' Whether 
‘this was so or not, the intention appears to have been to provide relief to the assessee 
in respect of his earned income whenever the earned income entered into the com- 
putation of his total income. Let us suppose that a British Barrister that is:to say, 
non-resident, appears before the Supreme Court and earns a, fee of say. Rs. 5,000, 
Let us also suppose that he earns Rs. 30,000 by, his, practice before the 
Courts in England. Let us further suppose, that out of his investments, in India 
he received Rs. 10,000. Now his total earned income would be Rs. 35,000,. but his 
total income for purposes of Indian Income-tax Act would be only Rs. 15,000, , 'One- 
fifth of his earned income would be one-fifth of Rs. 35,000 that is to say, Rs. 7,000, 
The effect of section 2 (2) of the Finance Act, 1950, can only be to make the one-fifth 
applicable to the Rs. 5,000, that he earned in India, that is to‘ say, to’ a’sum of 
Rs. 1,000, The one fifth applies therefore only to so much of thé éarned ‘income 
as enters into the computation of total income as defined i in the Act. '' The view' is 
strengthened by the fact that the expression ‘ if any ’ occurring in section 2 (2) of the 
Finance Act,’1950, precedes the word ‘included.’ The words ‘if any’ cannot possibly 
relate to earned income as such. because the sub-section proceeds on the basis that 
the earned income exists. There is, therefore, no question, of saying “‘if any’... “Tf 
any” therefore, can only relate to the word E included ee that i is in the 
computation of the -total income. 


There is yet another ERR A “If the view contended for on behalf of . 
the Department is right, it would have'been far simpler to say’in section 2 (2) of thé 
Finance Act, 1950 “one-fifth of the earned income or: ‘of the total income, whichever 
is smaller but not exceeding four thousand rupees.” si” See 


Ije: SOLOMON. V. JOSEPHINE. (Rajamannar, .C.7.). 171 


: The view: contended for by the Department will also produce this result. Of 
two persons, whose-earned incomes are equal, the person who has suffered a loss in 
other respects can get exemption only gn a smaller amount than the one who has 
suffered no loss at all. No doubt where the language used in a taxing statute is 
clear questions of hardship and inequalities cannot be considered. But, where they 
are not clear.such considerations may be properly taken into account. 


A taxing statute must be construed strictly because no one is bound to pay more 
than the ldw clearly. requires him to do. If the position is ambiguous the tax- -payer 
is entitled to the benefit. of that ambiguity.’ On this ground also the decision in 
this case must ‘be in favour’ of the assessee. 


In our judgment the assessee is entitled to. earned income relief in respect of 
Rs. 31,006 subject;to the statutory maximum of Rs. 4,000. The assessee will be 
entitled to his costs. Bounsel’s fee Rs. 250. 


4 


R M. eo u Tee Reference answered. 


. [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.:—Mk&. P. V. RAJAMANNAR, Chief Fustice AND Mr. Justice RAMACHAN- 
DRA IYER AND: Mr. JUSTICE GANAPATIA PILLAI 


C. Solomon | al oh os <. Petitioner* 
i v. ' : 
Josephine alleged lunatic represented in the lower Court by 

. the Court Guardian Sri. K.S. Narasimhan .. Respondent. 


` Divorce Act (IV ‘of 1869), section 19—Petition for nullity of marriage on the alleged ground of respondent 
being a lunatic or es ee sustainable—Extraneous considerations as unhappy married life, etc.—Effect. 


ı The aal state of the respondent at the time of, the petition or at the time of the trial of the 
petition for declaration of nullity of the marriage on the ground that the respondent was a lunatic 
has no effect. ‘Even 'if the respondent was a lunatic or idiot at either of these times, that fact would 
not be a ground for a declaration that the marriage is null and void. - Under the Indian Divorce 
Act mere incompatibility between spouses or the prospect of unhappy married life cannot be a valid 
ground either for divorce or for declaration that the marriage was null and void. If extraneous 
circumstances ought to have any bearing on ‘the decision of the petition, the prospect of rendering 
two children born in ‘apparently lawful wedlock ‘illegitimate (by declaring a marriage ab initio null 
and void) i is far more serious than the possibility of an unhappy married life, 


[As the petitioner failed to establish that the ‘respondent was a lunatic or idiot at the time of the 
marriage the petition ‘was-dismissed.]. 

‘Case referred by the District Judge of East, Tanjore at Nagapattinam, in his 
letter D. No. 5366,dated 5th November, 1957, for confirmation by’ the High Court 
under section 20 of the Indian ‘Divorce “Act (IV of 1869) of the Decree nisi dated 
26th October, 1957, in OP. No, 12 of 1957. my f 


No appearance by Advocates. 


The Judgment of the’ Court was delivered by 


Rajamannar, C.F. —The petitioner is the husband. He was married to the res- 
pondenti in accordance with Christian rites on 18th June, 1951, at Mayuram. On 2nd 
January, 1957, the husband filed a, petition under section 18 of the Indian Divorce 
Act for a decree declaring that his marriage with the respondent was null and void 
on the ground that the respondent was a lunatic and idiot even from prior to the 
marriage. Under section:19 of the ‘Act, one of the grounds on which a decree of 
nullity of marriage.can be-made is that either party was a lunatic or idiot at the time 
of the marriage. In the-petition the petitioner alleged that she was a lunatic even 
at-the time of the marriage and continued to be so. When summons went to the 
respondent, she did not appear but she sent a communication to the Court. Admitted. 


SS eS a 


' *Case Referred No. gi ofi 1957. J pi 8th September, 1958. 
stn, a pele ae (17th Bhadra 1880, Saka), 
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ly this communication is signed by the respondent. In this she stated that the alle- 
gations contained in the petition were false and were made by the husband with the 
intention of marrying another woman afterghe was free, that she was not of unsound: 
mind, that the husband used to beat her on several occasions and tortur her and- 
hence she ran away to her mother’s house and: that he is living with another ‘girl. 
She was afraid that there would be danger to her life if she were taken by him again.. 
She concluded this letter praying to the Court that some provision may be made 
for her living. At the trial she was ex parte ; but the learned District Judge of East 
Tanjore who was trying the ‘petition appointed an advocaté' as ‘her, guardian. The 
guardian unfortunately was not able to get into touch with the ‘respondent. ` So he 
was content to file a counter-statement putting the petitioner to proof of the alle: 
gations made: by him. He also cross-examined the two witnesses..examined on 
behalf of the petitioner. ‘The first was the petitioner himself. «In the:chief-exami- 
nation he stated that he and the respondent lived as husband ‘and wife and.that she 
became insane and began to roam about. He added however that she had been 
in that condition from the time of the marriage. When he was recalled 
subsequently he developed his case by saying that at the time of the marriage he 
was told that. she was suffering, from hysteria, but that. she, would be all right after 
her marriage. His version is that it was Common ground that she was mentally 
unsound even at the time of the marriage but she-was rnarried. ih the hope that she 
would improve. One Aroghyammal; a distant- relation is said to have- negotiated 
and fixed up the marriage ; but she was not called. In cross-examination the peti; 
tioner stated that she began to run away within fifteen days after the marriage. The 
statement that the respondent attended training class and failed and thereafter 
she became mentally unsound’ probably refers to a period before the marriage. > If 
so, it was mere hearsay because the petitioner admitted that hë did not know the 
respondent nor her-family before. Admittedly for over.six years the, petitioner. and 
respondent had lived as husband and wife and there are.two children of the marriage. 
` The first child was four years at the time of the trial and the second 2} years. The 
‘second witness fór the petitioner is a‘neighbour.’. According’ to ‘him; ‘the respondent 
used to run away from the house’ and ‘was brought back’ by thé petitioner, and his 
people. . He however admitted in cross-examination that -he, had ‘not seen her 
running away but he had seen her only: being brought: back. : 'He niade a significant 
admission, that for.about one'or twó months after the marriage the respondent was 
all right and that’ when he attended the marriage shë was then’ all right. On ‘this 
evidence we find. it: impossible to hold that: the. respondent was ‘a lunatic or idiot 
at the time of the marriage. We are not concerned. here with, her mental state at 
‘the time of the petition or at the time of the trial because even, if the, respondent. was 
a lunatic or idiot at either of these times, that fact would not be a ground for a deçlara- 
tion that the marriage is null and’ void, ` 


A B ` E CRE oe ‘ ' 
o Hee o rae 


The learned District Judge i in’ o 8 of his judgment has ET the 
view that in a case like this, where the’ circumstances disclosed: dé'not lead to any 
“ inference of: the possibility of a happy married, life, the Court has to take‘a rea- 
sonable and generous, and not a rigid view of the evidence’... This view is opposed 
to the fundamental principles of the lawrelating to divorceas it obtains i in this country, 
under the Indian Divorce Act., The basis of the ‘sevéral provisions in 'the Indian 
Divorce Act is that mere incompatibility, ‘between! spouses’ of, the prospect” of “ani 
unhappy married life’ cannot be a valid ground either“ for’ divorce or, for: declaration 
that ‘the marriage was null’ and ' void. Voon ante a Í 


pe y onip ea ope dy 

There is another aspect whiċh''the: learned District Judge ‘appears to have’ com- 
pletely overlooked and that is this. . The petition was not’ for a dissolution of the 
petitioner’s marriage with the respondent. ‘It was foria declaration that the marri- 
age-itself was ab-initio null and void:: The inevitable result oftsuch-a declaration 
would be in this case to bastardise the two-children admittedly‘ born’ to: 'the.peti- 
tioner and the respondent when living together as husband and wife. If extraneous 
circumstances ought to have any bearing on the decision; of a petition under.any 
of the provisions of the-Indian Divorce Act, we think that the prospect of rendering 
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two children born in‘apparently lawful wedlock illegitimate i is far more serious than 
‘the possibility ofan unhappy married life. 


On ihe evidetice we, have’ no hesit£tion į in holding’ that the petitioner has not, 
established’ itis’ case that, thé, respondent: “was a lunatic or idiot ‘at, the time’ of the 
marriage. As the' petition was founded on this’ allegation, it must fail. The 
petition is, ‘therefore’ ‘dismissed. .* 


: K.S. gh A ani ——— st Petition dismissed. 
IN THE, HIGH, COURT. OF JUDICATURE AT MADRAS. 
‘PRESENT : Mr. YPEY; , RAJAMANNAR, Chef Justice AND MR. Justice, 


N 


GANAPATIA Prciar,' ay a aoe 


Karuppu Goundan and, others aes to, i a : , ure Applian i 
n OU pi poe fa F Faai S ‘ 
Sellammal and: othe oi ce 7a i tea a TEE Respondents. 


Hindu Law—Joint “randy “property—Sale by eran eh necessity — Onus of proof—Due enquiry by 
purchaser—-What constitutes—-Legal. necessity only as regards part of the consideration— Effect. 


In order that a bon8 fide ‘purchaser of joint family property from the ‘managing member ’of a 
Hindu joint family might be: protected the legal. necessity must. be correlated to the consideration 
of the sale, though not arithmetically. In cases where the circumstances only disclose a partial 
necessity the sale will be’ valid only where the purchaser acts in good faith and after due enquiries 
about the necessity forthe particular sale, viz., as to the extent of ptoperty' that require to be sold in 
the circumstahces} though it is notincumbent on ae ‘to! Prove: mat the: entire sale proceeds were 
actually, utilised, for bindirig Purposes. . ` , : ! 


Si Krishan ‘Das v, Nathi Rami (1926) 52 M. EJ, 720: Le R. 54 I A. 79: I. te R. 49 All 149 Z €), 
explained. . wht S 
i But ‘this rule applies only to bona ‘fide’ ‘purchasers. ee Ae ae a 
ie Appeal air. clause 15: ofthe Letters Patent seninst ‘the Judgment aaa Decree: 
ofithe Hon’ble (Mr..' Justice ‘Rajagopalan, dated 5th January, 1953. and aa 


in: aiid sng No..126. of 1949.(0.5. Ne: 7o of: 1946), Sub-Court, pae: 2.8 
OK, Basham’ arid” R. Desikan, for, Appellants.’ Eee 
ste D. -Ramaswami Ayyangar and: P. S. 'K ailasam, for Respondents: 


, ETI 


The’ “Judginentt ‘Of. thë Court ` ‘Was ‘Udlivered býi! 


mnu 


Rajamannar, G.J The only. question. in ‘this: ‘appeal against, he Toi “af 
Rajagopalan, J., in.A.S..No, 126 of 1949 is whether’ an, alienation by a Hindu widow 
is bindingion the reversioners. ‘The properties in suit belonged to one Kali Goundan, 
who died in-1g18,. leaving him surviving his widow ‘\Varadammal and his two 
daughters who are the plaintiffs in the suit out:, of. which this appeal . arises. 
Varadammal sold: certain properties belonging. to, ‘Kali Goundan, and .which had. 
devolved on.her to, her father,Palani Goundan under Exhibit B-1 dated 25th March, 
1921, for,a sum ‘of Rs. 2,000... The plaintiffs attacked, the alienation on the ground, 
that it .was. not, supported, by..necessity. ‘The consideration of Rs, 2,000, was made: 
up.of the following items :.-(1) Rs, 922-10-8. due for, principal and ‘interest in: 
respect of.a mortgage executed:in favour of one Sellappa Goundan by Varadammal. 
on 2nd July;,1919, for: ‘Rs. 800: (2) Rs. 100, being the.balance due in respect: of ,the, 
mortgage, executed, by Kali Goundan himself in, favour of one Veerayi. (3) Rs. 100, 
being the ‘balance, :due, to Chinna, Goundan, under _a.,promissory note executed by 
Kali Goundan. (4) Rs. 100 due to a Nattukottai Chetty bank at Namakal, borrowed 
by Kali.Goundan and one; Ramasi-Goundan: and (5) Rs. 777-5-4 which was not 
paid in'cash but for which ‘thé ‘purchaser, i is stated ‘to have executed a mortgage in’ 
favour ‘of ‘the vendor," ‘Soon after, his purchase’ Palani, Goundan sold the’ major., 
part of the: ‘property, purchased by him’ to:the fathers of defendants 1, 2 and: 3: 


rt te pth tet ete Ae i EA 4, 








* L. P, Appeal No, 148 of 1953. | As he, 12th August, 1958. 
PP, Yaa ae 993; Pee 4 ba Lot pest iod (orst Sravana, 1880, S Saka). 
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At the trial, the evidence disclosed that though the sale deed recited the exe-. 
cution of a mortgage by Palani Goundan ‘for Rs. 777-5-4, no such mortgage: was 
ever executed. The case on behalf of the e@lienees was that instead, a promissory 
note was executed which ' was discharged ‘ in due’ coiirsé ‘and Varadamnial’ advanced 
the monty’ s0‘¢ollected ‘on a mortgage, ' Néithér'the } promissory note nor thé mort- ` 
gage alléged to have been executed in favour of Varadammial’ was produced. ‘The 
learned Subordinate Judge held that the sale deed was supported by’ necessity only 
to the extent of Rs. 500. He therefore passed a decree that on payment of that 
sum by the plaintiffs into Court to the credit of defendants 2 and 35, defendants 1, 
2 and 3 do deliver' to the plaintiffs possession’ of thé' suit‘ properties.! Défendants 
1, to 3 filed an appeal to this Court, A.S. No. 126 of; 1949. That. appeal; was 
heard and disposed of by Rajagopalan, J. "The learned Judge held that a, sum „of, 
Rs. 1022-10-8 represented debts which would support the alienation on the ground 
of legal necessity. He therefore varied the decree of the lower’'Court and held'that 
the plaintiffs would be entitled to recover possession of the property on payment of 
Rs. 1,022-10-8., Otherwise he dismissed the appeal. The appeal, before us is iby: 
defendants 1 to 3 against this „judgment and, decree of Rajagopalan, J. 

Mr. K. Bhashyam' Ayyangar, learned sonnel: for the appellants, did ‘not seri- 
ously challenge the finding.of the. learned .Judge that the alienation was supported 
by necessity only to the extent of Rs. 1 ,022-10-8.:' His contention was that as theret 
was legal: necessity for'the sale it was ‘not‘incuniBent on the: purchaser‘ to prove that 
the entire sale ‘proceeds, were utilised, ‘for discharge “of debis, binding,on the estate 
or were otherwise used, for ‘necessary purposes. In support, of, this contention. . he. 
relied on the well-known ruling of the Judicial Committee ‘in Sri Krishnan: Das vi 
Nathu Ram}, which has, been considered in, a catena of cases.in the seyeral High 
Courts in India is well as ‘by the Privy Council subsequently. “In that case there. 
was an alienation for a sum of Rs, 3,500 out of which Rs. 3,000 were applied to 
purposes of necessity. In the suit to set aside thé'salé, the High ‘Court made a decree 
setting! aside the sale! conditional upon’Rs.-3,000 being: paid!-to:‘the purchaser. 
Their Lordships of the Judicial. Committee held: that:the suit should Have: been: dis- 
missed. They further held: that a‘ decree: upholding. 4 sale, conditionally upon ‘the 
purchaser praying a small part of the price not proved to have been applied to, pur- 
poses of necessity is also contrary tò law. Their Lordships point out that it is not 
a matter of arithmetical calculation. as regards the‘ part of the cdnsideration‘not justi- 
fied as being for necessary purposes. The true question which fell to pes considered in 
each case was whether the sale itself was one which was justified’ by legal necessity. 
On: the facts found by, thé trial Judge! in that ‘case’it“was! Clear, that the impugned 
sale was: made: after'due enquiry ‘as tò legal! inecessity by the ‘vendee and-that the 
price: was' adeqitate: ’ Their ‘Lordships ‘observed: that the'mere'fact: that'after'a long 
interval ‘of time ‘the: -appellarits have not been able to'establish' how thé’ surplus 'of 
Rs. ‘500 was applied is not’a sufficient: ground in? ‘Jaw for‘setting aside the sale. In’ 
spite óf- their: Lordships 'in this! case ‘poiriting out thatthe! principle to be! applied 
should: not be ‘based onan ‘arithmetical: ‘calculation; in’ séveral’ cases following" this’ 
decision of the Privy Council Courts: have‘ paid 'due-'regárd`tto' the proportion 
betweeit the'amount of consideration’ which was for legal ne¢essity'and the ‘balance’ 
for which''theré existed! no. legal „necessity. “At page ‘468 of Mayne’s Hindu Law; 
rith'edition, under‘note: (-f)‘we-'find ‘cases’ collected’: which.’ obviously have been 
deéided’ oni the: ‘arithmetical 'basis.'. These were’ all’ cases ‘decided: after’ the' Privy’ 
Council decision-in Sri Krishan*Das: vi Nathii ‘Rami? Suinming up: the’ result ‘of me 
decisions ' eg following : siatement of'the ‘law is in‘our: opinion! ‘accurate’: |‘ ' 


Picasa haw thot Stay ol Ghat b aonga tie i ey apana 

o we Where the nepeasity: fora | particular, sale or. mortgage is,only partial,.in „other words, 1. where: 
the money required to meet “the necessary purposes is less:than the; amount, sought to. be raised by. 
the sale or mortgage, the true question is whether ‘the sale itself i is one which would be justified by, 
legal necessity, “The reason for this is that ït'is not! always possiblé for the nanaging member to’ 
sell just that share of the family property! which Will bringin the'predise''sum which was- wanted to’ 
clear the debts which are binding. But in a case where the circumstances only disclose a partial 
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necessity, the sale'will however!bé Valid ‘only ‘Where’ the purchaser’ ‘acts in good faith and after 
due inquiry and is able to show that the sale itself is justified by legal necessity, though he is 


under no legal'obligatidn to'inquire into the application of'any ‘surplus.” y zi 

On the same lines is the following statement of law concerning the alienations 

by a widow ï > . SPE dotua a: a ti al 
_ “Where a purchaser from a Hindu widow acts in good faith and after due inquiry, pays a fair 
price for the property sold, sojthat:the salejitselfis justified by legal necessity, he is under no obli- 
gation to inquire into the application of the money paid by him and is, therefore, not bound to 
make re-payment of such part of the price as is not proved to have been applied for purposes of 
necessity. Where, owing to the alienee’s knowledge or defective inquiry or other circumstances, the 
sale is not justified by necessity but part of «the consideration is advanced by him for a binding 
purpose, then the reversioner is entitled to have the alienation set aside on his paying the amount.” 
We have’ np, hesitation, in , holding’ that, the case before us falls in the latter cate- 
gory. It must not be overlooked that the alienee was no other than. Varadammal’s 
own father who presumably knew all material. circumstances, probably more than 
even the widow herself. He must have known, that there was no necessity for a 
sale of the property to raise a suii'of Rs: 2000. There is'no evidence adduced to 
show that he’ had made‘ bona fide enquiries and had been ‘satisfied that the'sdle was 
justified by necessaity in its entirety. Another fact of significance is that even this 
amount of Rs. .1;292-10-8, was,not paid. by: Palaniandi Goundan.at the time of the 
execution of the sale deed. He only undertook to discharge the four debts which 
aggregated to that sith.’ It is now cornmon ground’'that it was ihe’ purchasers 
from Palaniandi, that is the first defendant and the father of defendatits 2 and 3, 
who discharged the mortgage in favour of Sellappa. Goundan.,-.We have also the 
fact that there is a false recital as regards the balance of Rs. 777-5-4. This sum was 
not even paid in cash, to the widow at the time of the, sale deed. All the circum- 
stances lead to the inference that the transaction, is nota bona fidg sale for necessity. 
Such a sale cannot in law bind’ the réversioner and was rightly set aside. At the 
same time, as there isya. findingi that a portion of the consideration was for the dis- 
charge of-a binding. debt and as the ‘estate had’ the-benefit of the discharge of that 
debt, the ‘alienees: were. entitled in equity to be-paid that amount. This is all that 
he is.entitled to and, that, relief has .been.granted to them: ty ae ok ‘ 
, Mf: Bashyam „Ayýğangär argued ‘for ‘a vety broad’ propdsition that once there 

ert og OE TEREE PP nade ernan gh Sua dan , v a Se r . Cri ` g 
is some legal’'‘necéssity’any'salé wòould’'be valid, whether the ‘major portion of the 
consideration was or was'not for binding’ ‘purposes: ‘Logically it would mean that 
an alienation ‘of a'property'worth, Rs. '56,000 ‘would be valid if there is legal necessity 
for a'sum of Rs. 5,000:" THe legal necessity must be cortélated to’ the consideration 
of the sale, though ‘not! arithmetically. ‘All that Sri Krishan Das v. Nathu Ram}, and 
decisions similar to that lay déwn is that if there is evidence of bona fide enquiry and 
the purcliaser' must bë deemed ‘to ‘have satisfied himself that there was necessity 
for that particular ‘sale, namely, ’‘the’ sale of a particular extent ,of property in the 
circumstances, then it isnot incumbent on thé ‘purchaser to prove that the sale 'pro- 
ceds’' were actually utilised’ for binding purposes., ‘In’ the present case we must 
hold that ‘thé’ purchaser whio was the’ father’ of 'the ‘widow cannot be deemed to be 
a bona ‘fide purchaser and ‘he cannot rély'on' thé principle which is applied to bona 
Jide purchasers. We-agree with the’ conclusion of Rajagopalan, J., and dismiss ‘the 
appeal with Costs of' the plaintiff-respondents., ' `` g5 
a a š no A AES Ta C Ce ae T i e, pa~t Egri i : i ' ai ie 
RM u abie eat a a ara PRS ek et Appeal dismissed. 
` uean Bel Ai yha moo wa, ’ eae i rod 
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IN THE HIGH COURT, OF JUDICATURE AT. MADRAS. 
PRESENT :——Mr. Justicz PANCHAPAKESA. Avyar AND, Me. Hostice Dane 


AHMED SAYEED. ‘e E 
‘ eg CR Wate Oe EE eat 
Karumuthu Thiagarajan Chettiar is Abpea" 
U.. pk ' 1. E age bet co 3 $ a | 
The State of- Madras, ‘ repented by the” Galea a A E es 
i ‘Ramanathiapuram , nan apatiar ee rs: r egoa. 


Madras Estates Lànd' Act {I of ' r908). sedtion 3 ‘(ay (d)—Inam arail b y a portion 4 a Hillage— 
Confirmation of half of the grant only—-Not an ‘ estate’ within, the definition of the Act. hoes 


The confirmation ‘under the ‘Inam Register Extract only of half the grant, and not URE 
the whole'of the grant, inthe name of the Successors of the original grantees ‘would not make the 
suit village’ an ‘estate’ under: the Act. +». ` adaou. | : 


Bhavanarayana v. Venkatvadu, (1953) 2 M.L-J. 748: 1 L. R (1954) Mad. í 16 (F. B. Ys refered, 


Appeal preferred to the High Court’ against the Decree ‘of the Cort of 2 
Subordinate Judge of Sivaganga,, dated „23rd April, 4955. and; made. in Original 
Suit No. 98 of 1953. Shin gee wo 


GEE A ‘Vedantachari, K. Subramanyam and Alladi K Cuppuswaml; ‘fox Appellant. 


The Government. ‘Pleader’ (B, y.. Viswanatha Ane). , N: Ramachandran, and R. G. 
Rajan, for Respondent, , 


nit, re be ogaet oe 


a’: i TEE Ey 


vut The Judgment-of the Court § was delivered by eI ae ee sas h ; 


'Pånchäpakesa Ayyar; J. —This’is an’ "appeal: ‘by Kardniuthu Thyigirajan Chettiar, 
the plaintiff in O.S. No. 98 of 1953 on the file of the Subordinaté Judge of eae 
against the judgment, and decree’ ‘dismissing, the. suit with s cosis, P 


4 


The facts are briefly these : The ‘appellant had filéd that ‘suit i the State 
of ‘Madras for a declaration that the suit village of Siruvengai-Peruvengai half of 
. which, consisting of about 150 acres, was’ confirmed ‘as Inar under Exhibit A-1; 
was only a hamlet of Tirukalapatti. village, and would:not'be-an “ estate” under 
section 3(2) (d) of, the Madras Estates Land Act, being not.a whole village or a 
named village, and that the provisions of the Rent Reduction Act would not apply 
to it, and that the Notification of the Government applying, the, said Act to it was 
void and of no effect, and for an injunction restraining the State and its officers from 
collecting the rent or taking any. proceedings under the aboye, Act. z -The learned 
Subordinate Judge had three arguments addressed before, him as tô, why the village 
would not be an “ estate’ The first was that Siruvengaj-Peruvengai, was: only 
a hamlet of Tirukalapatti village, and was not a, whole village or, a named ‘village. 
He rejected this argument on the ground that, nowhere i in the ‘documents filed by, 
the plaintiff was this village described as a hamlet, ‘of. Tirukalapatti, , and’ that the 
word “ T irukalapatti ? was nowhere seen in any. ‘of. the documents marked in: the, 
case. The second argument adduced before him was that the grant,was to 32/Vedic 
Brahmins of different otras, and sastras, in 32 equal Vrithis, “and that there, were 
therefore 32 different: grants, and so was not the grant of an.‘ “estate ” . He re- 
jected this argument as he held that there was a joint grant. “The third was, that. the 
confirmation of the inam, under Exhibit A-1, was only regarding ‘one-half of the 
original grant of nearly 300 acres, and that, therefore, it would not form an “estate ’ 
_ He rejected that argument also on the ground that the original grant covered the 
entire extent of the village and that the confirmation of only one-half made no 
difference. In the end, he dismissed the suit with the costs of the defendant 
amounting to Rs. 680-12-0. The plaintiff has felt highly aggrieved and has filed 
this appeal. ae 
We have perused the records, and heard the learned counsel on both sides. 
Mr. Vedantachari, the learned counsel for the appellant, and the learned Govern- 
* Appeal No. 523 of 1955. gth September, 1958. 
Bat rt D ane ie ae oo 8 4 #4 8the Bhadra, 1880, Saka.) 
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fj. < THIAGARAJAN GHETTIAR v. STATE OF -MADRAS (Panchapakesa Ayyar, FÀ- 17) 


ment Pleader, for ‘the deferidant-respondent, have argued the case fairly and fully. 
Mr: Vedantachari raised the same three'points-' before us as'were'urged in ' the 
lower Court, but with greater'élarity. ® The first was’ thatthe village Siruvengai- 
Peruvengai was not a whole village ‘or named village but only part of -a-village, 
being a ‘mere hamlet.of Tirukalapatti, and,that;.the learned Subordinate Judge 
went, wrong in holding that there was, absolutely, nothing in the evidence adduced 
by the plaintiff: to show that: Siruvengai-Peruvengai: was, only a hamlet.of Tiru- 
kalapatti, and:that the word “ . Tirukalapatti,” was nowhere seen in any, of the docu- 
ments marked in the case., He is. right here: It is found from several documents, 
like: Exhibits A-4, A-5, B-4, B-3, A-10,: A-17, A-50 and A-51, ranging from 1874 to 
1951, that Siruvengai-Peruvengai had been referred, to almost uniformly as hamlets 
or ‘Tirukalapatti village, though in some of the documents the word “ hamlet ” is 

omitted. The lower Court, for some curious reason, failed to notice these bur 

The learned Government Pleader urged that, after all, these were private documents, 
not entitled to 'muchi weight ‘compared with public ‘documents sand: registers kept by 
Government Officers, like the Karnam, and that Exhibit A-r itself did not mention 
Siruvengai-Peruvangai as a hamlet of Tirukalapatti, and, indeed, referred to these 
two together ' as “t this village ”? uniformly. But Mr. Vedantachari pointed out that 
even in Exhibit B-1, the land register of Tirukalapatti, kept by the Karnam, a Govern- 
ment Officer, lands of Siruvengai-Peruvangai are included, thus showing that they 
are only hamlets of Tirukalapatti, and not a whole village or a named village. ` So, 
it is obvious that the grant of Sirtivengai-Peruvengai: was not' of a whole’ village or 
a named village, but only of a portion of,the village of Tirukalapatti_ and a portion 
of Maruthipatti by the Pandya King to certain Vedic Brahmins of various Gotras 
and Sastras for their maintenance and upkeep. ‘The grant itself was a very ancient 
one, and comprised some 300 actes. The original grant is not forthcoming. Only, 
the Inam Register Extract, Exhibit A-1, cleatly shows:that half the grant (viz., Ac, 
149-54) was confirmed in the names of,the suécessors of the original grantees. The 
other half, we:may .add, was resumed, some 50 years. . before ‘Exhibit A-1 ». by the. 
Zarhindar of Sivaganga, for some’-réason or other, and added to his estate. It was 
never taken”out of his estate or granted i in Inam ‘to’ thé'Zamindar ‘or to any other; 


The second contention of Mr. Vedantachari was that the original grant was 
to 32 Vedic Brahmins of different gotras and sastras in equal Vrithis,-and would consti- 
tute 32-different, grants, and, that, therefore, under the. ruling-of a Bench of this Court, 
consisting, of Rajamannar, C G.J. and Ganapatia Pillai, J» in A.S. Nos. 18 of 1954: 
and 408 ‘and-409. of 1955 would not ‘be’an “ estate”. . Here, the'learned Govern- 
ment Pleader joined issue with’ Mr. Vedantachari- with alacrity and urged that the 
facts of this case showed a joint grant to thé-32 Vedic Brahmins; i in equal Vrithis, and 
not separate grants in separate shares to those 32 persons, as in_the appeals relied on by 
Mr. Vedantachari. There is substance in this contention of his, and we reject 
Mr. Vedantachari’s contention on: this * point: on the” facts... 


The third contention of Mr. Vedantachari. was, as unanswerable as the first, 
viz., that the confirmation’ of the original grant: of the Pandya’ Kings. was only re- 
garding one-half of the grant undér Exhibit A-1; ‘and not ‘regarding the whole of the grant - 
and that uider the’Bench rulings of this Court i in Srinivasa Ayyangar v. State of Madras}, 
(to which one'of us, Panchapakesa Ayyar, Ji, wasia ‘party), if the entire grant of the 
village is not confirmed or ‘recognised by the British “Government, there cannot legally 
bean entire Inam Village the existence of which! is 5 nécessary condition for bring- 
ing the grant within the définition’ of , an “‘‘éstate”. A Full Bench of this Court, 
in Bhavanarayana'v. Venkatadu®, has approved of the View, taken regarding this matter 
in’ the above Bench’ decision: “A ‘Bench ‘of the Andhra High’ ‘Court has ‘also ap- 
proved ‘of the above Bench decision of this’ Court, in Sivarama Sastrt v. State’, `The 
learned Government Pleader had to conċede that there was no confirmation of 
the other half of the original grant in the name of the Zamindar, - ‘So’ it is obvious, 
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that ' the , confirmation under Exhibit A-1 of half -the grant in the name‘of the 
successors of the original Vedic Brahmins, the original grantees; would not make 
the beuifi village an “‘ estate ’’-under section 9{2) (d) of the Madras Estates Land Act. 


“TE follows, therefore, that the Judgment and Decree of the lower Court, dismissing 
thie shit, were wrong, and’that-the suit ought to have been: decreed in full except 
for’ the’ injunction (whichis unnecessary in the case of a responsible Government), 
arid we ‘set aside the: dismissal, and give the plaintiff a declaration that the‘suit 
village ‘is! not.an “ estate” “under the Madras Estates Land Act, and that the pro- 
visions of" the Rent Reduction Act will not apply to it, and that the Notification of _ 
tHe. Govérhment' applying’ the Act to the suit village is void and of nolegal ‘effect. 
Inthe; 'circumstárices, we direct ‘all the parties to the suit and l appeal to ak their 
own ‘costs. a 


“EMS. ive Meteo | (a cis OS 3-2 Appeal aliia 
wiu IN THE HICH COURT OF JUDICATURE AT MADRAS.. 

R ue AE i ' PRESENT =MR. Jusrick RAMACHANDRA IYER: 

pubes Tye aes ee es ++ Appellant* 

RY “Oe ou PT TE e 

T. D. RamaswWathi Pillai alias Ramakrishna Pillai and others |. ` Respondents. 


Civil; Procedure Code (V. of 1908); Order 21, rule 19—Set-off Suit, for ees ae the dad 
creating a mortgage over his share during the pendency ofthe suit—Entire. property purchased by the other sharer 
ander a såle under Partition Act V of 1893 )—If could claim to set-off ips brice payable to the skater against 
his decree for costs against that sharé —Morigagee if could claim priority. 


ses | Pransfer of Property Aci Q Vof 1882), section 52—Ápplicability: z 


> Where ‘one of the, sharers ofa property created 2 mortgage in favour “of a third party over his 
share during the pendency of a suit for partition and. the suit is finally decreed .and the property is 
purchased in a sale under the Partition Act by the other Sharer, the purchaser has to deposit the value 
óf the share purchased by him into Court ‘and the mortgagee will be entitled to a‘prior charge over 
the said amount., The purchaser cannot seek to set-off his‘decree for costs against the other slfyrer 
against, the value of,the share purchased by him, to the detriment of the mortgagee. Section 52 ofthe 
‘Transfer of Property ‘Act has no application to such cases. 
' -Thè decree for ‘costs is only a ‘money claim and cannot have „precedence over the mortgage 
created prior to the decrċe. ; i 5 


R Appel against, the Order of the District Court of West Tanjore at Tanjore, 
dated 11th July,” r956 and: made in A.S. No. 35 of 1956 preferred against the 
Order of the Court of. the Subordinate Judge of Tanjore, i in E. A, No. 37 of 1955 
in EP. .No. 8 of 1955 in O.S. No, 4 of 1946. ` 


ve TS.: Kuppuswami Aiyar,. for Appellant. keg ` S : 
U1 Parasúrattid Aiar, for’ Respondents." Sot 


The Court delivered ihe following 


" JupomEnr. —This appeal arisés in execition proceedings of O.S. No. 4 of 
gid on the file of the Sub-Court;, Tanjore. .Thg appellant was a third party, to 
the suit, and his .conneéction with the matter will presently: be ‘adverted to, O.S. 
No.- “4,08. 1946 was a suit for partition by Ramaswami Pillai and ‘Palanisami 
Pillai, respondents 1 and herein against Arumugam Pillai and , others, 3 Yespon- 
dents 3 to,10.. According to. the plaintiffs they were entitled toa half Share in the 
suit, properties, whereas defendants who „are the members of the other ` branch : 
Would, be entitled.tò.the other half. share. One of ‘the items in the suit was item: 
14 in the plaint, a house. During the pendency of the suit there was a partition: 
amongst the members of the defendants’ family as a result of which item 14, namely, 
thé house fell to, the share of the ath defendant. .He mortgaged that property. 
under, Exhibit. Art, on 17th April, 1948, io the present appellant, Subramania, 
Iyer. In the ‘meanwhile on 21st Dee. 1946, the partition suit was dismissed ` 


a se 








= 5th August, 1958. 
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ti ».. SUBRAMANIA IYER ¥. RAMASWAMI PILLAL (Ramachandra yer, FÀ. 179, 


by. the--trial Court except in)fegard ito item 15.:; The plaintiffs took up the. 
matter in appeal to the District; Court of Tanjore and thereafter to the. High. Court,: 
Madras and finally succeeded in obtainin, inga preliminary, decree for partition. There; 
was also a decree in. favour of the plaintifis against the contesting defendants for cost, 
which amounted 'to fairly a:good:sum of money, It must be stated at.this stage'that} 
Subramania: Iyer, the present appellant, an alienee pendente lite from one of the, 
parties to.the litigation, namely, the 4th defendant, was not impleaded as a party to; 
the suit, or the appeal. At the stage ‘of-the final decree proceedings it was held expedi-_ 
- ent that item, 14should be sold, under the'provisions of the Partition Act; the plaintiffs 
purchased the!same for asum of Rs. 2,500. .‘They.were allowed to set-off the amount 
due to their share, namely, Rs:.1;250 out of the sale price, ‘and were directed to pay 
the balance: Rs, 1,250 into; Court, Without however paying the money, the plain- 
tiffs filed E.P. No. 8 of 1955;for delivery of item 14 and applied, to set-off the amount 
due by them towards the half share of purchase price against the decree for costs which 
they, obtained in the High Court.. The-appellant, the:mortgagee of the interest of the. 
4th defendant: in the property. applied i in E.A. No..37 of 1955.praying that it should, 
be held.that he was entitled to payment, of Rs» 1,250 as representing the share of the 
mortgagor, namely, the, 4th: defendant. He claimed that the security under the: 
mortgage.attached to: the.sum.which was payable by. the plaintiffs as purchase money 
towards: the 4th defendant’s, share of item-.14. Both the Courts have rejected the 
claim of, the ‘appellant.. Fhe. appellant has therefore. filed the present appeal 
against the order. of the lower-Court.,i On behalf.of:the appellant it is contended that 
the plaintiffs, would not. be, entitled to, set-off the amount payable by them as purchase 
money against what-was;due,to' them. from the defendants by ‘way of costs as the 
appellant's right‘as.a mortgagee of the 4th defendant’ 's interest in the house was: supe- 
rior to their claim. : -It is stated that the'sum of Rs.,1,250 which the plaintiffs were 
bound to pay as purchase price represented the value of. the 4th defendant’s shate in, 
Item 14 and that the security: which, Subramania Iyer had over the property attached 
to that money-and any claim, for, set-off, in respect of.,the money claim which the 
plaintiffs may, have against- the 4th defendant-would. not. prevail oyer the security. 
It is clear thatyunder,the provisions;of the, Partition Act, ifa property is sold, the pro- 
ceeds of the salé would: represent the shares.of:-the „persons-which, have been so sold. 
Inthe present case the plaintiffs purchased the property. .It,is-not clear as to whether 
the property was:sold under section'2 or 4 of the Partition Act, but it ig admitted that. 
the’price oftthe house-was fixed at Rs. 2,500... ‘It is:also admitted that the plaintiffs 
would be entitled only to half a share thereof in their-own right and that. they having. 
purchased the house were-allowed io retain one-half of the price representing their 
tees in the.proceeds. and-were, directed to pay the other half, namely, Rs. 1,250 the 
share of the.4th-defendant. .. It is undoubted that over the sum of Rs. 1,250 (being. 
the share ofthe 4th. defendant) . the security which the appellant.had would prevail. - 
The right of the.4th defendant to that sum would be only subject to that security as the: 
4th defendant would be-bound by; the mortgage. which. he; granted to the appellant. 
The’ plaintiffs who had-only.a money ‘claim. against the defendants (appellant_not- 
‘being one of them) in respect’of costs decreed, could attach or set-off only what was. 
due to the-4th defendant: that right being subject tothe mortgage claim of the appel- 
lant, ‘could:not prevdilcover it. The plaintiffs, therefore, cannot set-off. under the- 
provisions of Order 21, rule x9, Givil Procedure, Code, against what does not really: 
halong. to the 4thr defendant, am toe ea ‘i d noou 
'Ri is çontehded on behalf, ofthe aden ‘that the piiellini’s rights should, be i 
held to be subordinate to those of the plaintiffs as ‘the appellant was only a mortgagee 
pendente lite, Section 52, of thé Transfer of Property ‘Act states that a property in res-. 
pect of which a suit is pending cannot be tr anstérred or otherwise dealt with by. any., 
party to the suit so as to affect the rights of any “other party théreto under any decree ` 
or order which may be passed therein. Such a transfer however will be held void 
only so far as it affects the right of any other party to the litigation. The decree in the 
suit does not have the effect of annulling a conveyance or mortgage but would,only 
render it subservient to the rights of the parties to the litigation. That is to say, if the 
appellant got a mortgage of the entire house (as he did) and it was ultimately declared 


s 
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in the partition suit that the plaintiffs would be-entitled-to a half share therein, the 
mortgagee would be bound by that declaration and his security-would be diminished 
to half ofthe property. The effect of section,52 of the Transfer of Property:Act is that 
the right of the successful party in the litigation in regard to that property would not 
be affected by the alienation but it does not mean that'as against the transferor, the’ 
transaction is invalid: Nor does it mean that.any other money claim’ which the 
plaintiffs may have in the course of the suit would prevail over the rights of the transi 
feree of or mortgagee‘over the property. The decree for costs in-the _present.« case was 
not made a charge on the property of the 4th defendant. Even then a question may’ ` 
arise whether-the charge would be effective from the date of suit or the date of-de¢ree;, 
it remained only a money claim and the plaintiffs would have a right only to proceed. 
against the interest of their judgment-debtor, namely, the 4th defendant; that interest: 
being: subject to the mortgage claim of the appellant. I am‘therefore of the opinión ` 
that plaintiffs 1 and 2 would have to deposit thé sum of Rs.-1,250into Court and that: 
would be available for the appellant as security for his mortgage: The learned advo“ 
cate for the respondents referred me to the decision of the Privy Councilin Mahalinga 
Chetti v. Ramanathan Chetti}. In that case there were Cross- -decrees in. separate suits 
for payment of money between the same parties: A’ third:party effected attachment 
of one of the decrees. The decree-holder in the cross-decree’ statedithat-he had a 
prior right to set-off his decree against what was due from the judgment-debtor under- 
his decree. The Privy Council held that the right-given to the holder'of a: decree 
under Order 21, rule 18, Civil Procedure Code, of-setting-off of cross-decrees ‘for: 
the same or a lesser amount cannot be defeated by the attachment of the cross-decrees 
by third parties, This decision proceededon the footing that as soon’as -cross-decrees 
are passed there is aright of set-off between the cross-decrée-holders and any attachment. 
by-a stranger ‘decree-holder thereafter would be oily subject to that right of set-off 
which came into existence the moment the decrees were passed.. This rule cannot in 
my-opinion apply to a case where there is an anterior charge over‘one of the. decrees, 
for then the right to set-off can only be subject to the charge. I have held inthe 
present case that the mortgage in favour of the appellant was valid against ‘the eth 
defendant and therefore the right to set-off which is only a personal right-against him 
cannot as such have any operation over the-property.. In the'decision referred to 
above-the Privy Council left open the question as to what would be the'result if ‘the’ 
cross-decree was attached by a stranger decree-holder even before it was passed: The! 
decision in Swaminatha Udayar v. Official Receiver, Tanjore®, was next'referred to. In that: 
case the Supreme Court held that where an owelty is awarded to. a member on parti- 
tion for equalisation of the shares on an excessive allotment of-immovable properties 
to' another member of the joint family such a provision of owelty'ordinarily creates a 
charge or a lien on the land taken under the-partition and- such a lien would: be ‘im+- 
plied by the very terms of the- partition. ` I am unable to appreciate how this casé-can- 
have any application to the matter in dispute. ' ` For the sum of Rs. 4,250 which the 
plaintiffs have to pay, the 4th defendant may have a charge over the properties-of the 
plaintiff, but that does not mean that the plaintiffs have a charge in respect of their 
decree for costs against the owelty-money. There is a further answer to this contention. 
The:sum of Rs. 1,250 represents the share of the'4th defendant in the property. It 
may, no doubt, be liable to attachment or set-off under Order.21,-rule 19, Civil 
Procedure Code, to the extent of the interest which the 4th defendant has in the money, 
on the date of the decree ; but long prior to it there was a mortgage created: over his 
share in favour of the appellant. The respondents 1 and 2 whose rights, under the 
decree for money came in long afterwards cannot sustain their claim in ‘preference to, 
that of the appellant. I am of the opinion that the judgment of the lower'Court' can- 
not be sustained. This appeal is, therefore, allowed and E.A. No:37 of 1955 on ‘thé? 
file of the Sub-Court ,Tanjore, will stand allowed. The appellant. will have his costs 7 
in the appeal. Leave ‘refused. ‘ 
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1N THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Jusyce RAMAGHANDRA Iver. 
A. Arinačhatä, Naicker `. , z. Petitioner* 


Ghulam Mahmood Sahib ` i .. Respondent. 


Madras City Tenants Protection Act (III of 1922)— Orders passed on application under the Act—Right 
of Hie See ie dias by tenant Jor sale of EARE lies against order aiid the application. 


‘te; is PE that the right of appeal should be given ‘bya statute. It is also well-recog- 
nized, that ifa fight‘ is granted by'a statuté and jurisdiction is given to ordinary Courts to give effect 
to such a right) the procedure ‘including a right of appeal that is applicable to the proceedings in such 
Courts would also ‘apply for the enforcement of such rights. Appeals would therefore lie even if they 
are not specifically provided for by the statute creating the right ; if in respect of those orders an 
appeal would lie if they were treated as part of the ordinary jurisdiction of that Court, Theright of 
appeal becomes inherent by virtue of the adjudication of the rights of parties and not by implication, 


‘Tn regard to orders passed on applications ‘under the City Tenants’ Protection Act an appeal 
would lie if the adjudication amounts to a decree or if the adjudication has the effect of deciding the 
aie in execution in Pao to mae dischatge or satisfaction of the decree. 


" Case-laiy discussed,» : 
. + Petition-under section 11 5 of Act V of 1908 praying the High Court to revise » the 
Order of the: City. Civil Court, Madras {and Assistant Judge) dated 20th August, 
1956 and made in C. M. P. No. 1693 of 1955 in E.P. No. 157 of 1955 in O.S. No; 
283 of 1945. . . 

‘GQ. R: Krishna Rao, for Petitioner. te 
Tt: Ramalingam, for Respondent. 
: "The Court delivered the following -` " 

judomenr. —This Civil Revision Petition arises at ‘the instance of the tenant 


‘ 


ta 


: against whom a decree has been passed in a suit for-eviction. In 1917, the respondent 


granted a. lease of-a property, a land, for certain agricultural purposes to the peti- 
tiontr,, After, ‘the termination of the lease the respondent filed a suit for eviction of 
the, tenant in O.S. No. 283 of-1945. ` The tenant set up various defences, namely, a 
denial of the title of the plaintiff, want of proper notice to quit, etc. It is significant 
that. there was, no plea claiming that the tenant was entitled to the benefits of the 
Madras. ‘City Tenants Protéction Act. A decree for ejectment was passed on 20th 
August, 1946. An appeal was filed against that decree to this Court which failed, 
That decree was further confirmed in the Letters Patent Appeal and the proceedings 
finally terminated on 23rd March, 1950, when the tenant was given one year’s time 
to vacate the land. An application for delivery of possession was thereafter filed in 
E.P. No. 1403 ‘of 1951. While that ‘application was pending a suit was filed by a.third 
party for an injunction to restrain the landlord from executing the decree but the suit ` 
was dismissed on 2otli May, 1954. The pendency of the suit resulted in the dismissal 
of E.P. No. 1403 of 1951 evidently for statistical reasons. The landlord thereupon filed 
E.P. No. 157 of 1955 for obtaining delivery. Delivery was ordered on 29th Septem- 
ber, 1955., In the meantime the Madras City Tenants Protection Act III of 1922 Was . 
amended by thé Madras Act XIX of 195 5 and theamended enactment came into force 
on roth September, 1955. Under the Act as amended the benefits of the earlier Act, 
were made available to tenants who had; put up buildings on the demised lands before 
coming into force of the Madras Act XIX of 1955. Taking advantage of the provi- 
sions of the Act the tenant, namely, the present petitioner filed C.M.P. No. 1693 of 
1955 on 5th October, 1955,,in the lower Court stating that he had a shed put up on, 
the land after the decree, that he was entitled to the benefits of the Madras City Tenants, 
Protection Act and that the land should be sold to him under section 9 of the Act. 
This was contested by the landlord on various grounds. The learned Assistant Judge 
cum Registrar of the City Civil Court, Madras, held that the petitioner was not 
entitled to the benefits of the Madras Act XIX of 1955 and dismissed the application. 
The tenant seeks to revise that order in this petition. This Civil Revision Petition 
is- sought , to be filed ynder. section 115 of the Civil Procedure Code. Under 


* GRP, No. 1613 of 1956, ; oven : 21st August, 1958. 
(gor Sravana, 1880, Saka), 
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that section the High Court can entertain a revision against the order of a subordinate 
Court only in a case where there is no appeal provided under thelaw. The question, 
therefore, is whether there is a right of apptal against the order of the lower Court 
which held that the petitioner was not entitled to the benefits of the Madras City 
Tenants Protection Act. It is necessary in this connection to refer to certain provi; 
sions of the Madras City Tenants Protection Act. Under the general’ law if a 
tenant puts up any building or’structure on a ‘demised, land the tenant has got to 
remove the superstructure after the tenancy is determined and deliver vacant posses- 
sion of th land to the landlord. The Madras City Tenants, Protection Act, IIT of 
, 1922 was intended to pr otect the tenants who had, constricted buildings on the lands 
‘leased out to them. in the. hope. that. they would not be evicted. Originally. it 
‘applied only to tenancies created in the City of Madras: before 8th February, 1922; 
‘that is‘before coming into force ofthat Act. ` That Act’ has: been aiiénded by the 
‘Madras ‘Act XIX of 1955 which applied the beneficial provisions’ of the’ Act, tö ‘the 
tenancies prior to the coming into force of,the,Amending Act, namely, roth Septem- 
ber, 1955 and also to places beyond the limits..of the: "Madras City,. viz., specified 
villages within five miles of the City of Madras, or such municipal towns which are 
notified by the Government by means of notification. Broadly stated: thé benefits 
conferred by the Madras Act IIT of 1922 are :/ (1) right of the tanant.to obtain icom- 
pensation on eviction for the building put up by him on the demised property. (sec 
tion 3); (2) right at his option to purchase theland subject to.certain: qualifications and . 
conditions prescribed (section. 9); (3) proper notice before eviction (section-11); (4) 

determination of fair rent during the continuance’ of the.tenancy by. the Court on 

application therefor (sections 6, 7 and 7-A). The provisions of the Act apply, to all 

suits for eviction filed after the enactment to applications, under, section 41 of the 

Presidency Towns Small Cause Courts Act, and to suits and applications for eject- 

„ment in which any decree or ordér had been passed but'which, decree or order’ had not 

been executed (see section 10). “The procedure for working out the rights créatéd'by ` 
the Act’ has also been prescribed. Section 4 rélates to & suit for ejéctment, agains the 
tenant. It contemplates the’ detérinination of. the compelisation’ ‘and the p passing ‘ofa 
preliminary decree declaring the amount of compensation ‘due: tò ‘the! tenant in respect 
of the building put up by him arid directing that'on stich ‘Payment: within three months 
from the date of thè decree the tenant shall‘put the landlord ` into possession ‘ofthe 
property ; if however stich payment was not made the suit was to stand dismissed and 
the landlord was disabled from filing a suit for’ ejectment for! a périod ‘of five’ ‘years, 
thereafter. - Similar provisions were made i in respect’ ‘of an ‘application ù ‘arider ` section 
ay of the : Presidency Towns Small Cause Courts‘Act: Section 9 confers an: additional 
right to: ‘the tenant’ to purchase the land from. the landlord. ' This he ‘could ‘do’ ‘by, 
„applying to the Court within one month after comirig into force of the Act or ‘Within 
15 days after the seryice of summons in a Suit or, ‘application, ‘under section 41'of the’ 
Presidency Towns Small Caise Courts Act'for eectment by. the landlord, On, ‘Sich’ 
an application the Court should ascertajn in'the marinet set’ ‘out in'that section and, fix) 
the market value of the property’: if the tenant paid the same in ‘accordance with the 
instalments to be fixed by the Court and Within the’ tinie prescribed’ a final order i is'to 
be passed by the Court directing ¢ conveyance; of the land by the landlérd’ to the tenant. 
On such order béing made the’ suit ór application for ejectment is ‘to. Starid’ disthisséd 
and the decree or ordef for ejectment is to ‘be vacated. Iri. default of “payment, by the’ 
tenant the application by the tenant is to stand ‘dismissed, the tenant being entitled tò 
restitution in ‘respect of any portion! of ‘the price that he might | ‘have’ ‘paid,’ In that’ 
casé the suit or application would have to be proceéded ‘with in accordance with the! 
law. Sections 6, 7'and 7-A give, jurisdiction to the Céurt’for’ fixing ‘ fair. rent. in’ the, 
circumstancés set out'therein. Section 8. states that ‘the order passed’ under’ the 
aforesaid sections shall havé thé ‘effect ‘as. a decree'in'a giit, Thére i is no provision in 
the Act providing any right of appeal as. “such i in regard to.orders påssed, i linder the’ 
provisions aforesaid. But'it must be noticed that'sections 4 and í 9 created new ‘tights. 
in tenants and extendéd tHe powers ‘and the jurisdiction’ of the. Civil Court which 
entertains or could” entertain a suit or application for eviction’ against’a tenant:® “It is’ 
well-recognised that the right of appeal should be given by a-statute. : It, is alsq.well, 
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recognised that if a right is granted by a statute and jurisdiction 'is given to ordinary 
Courts to give effect to such'a right, the procedure including a right of appeal that is 
applicable to the’ proceedings in such Gourts would also apply for the enforcement 
of such rights. Appeals would therefore, lie even ifthey!are not specifically provided 
for by the statute creating the right, if in-respect of those orders an. appeal-would lie 
if they were treated as a part of the ordinary jurisdiction of that-Court. ‘The right 
of appeal becomes pena by vitue of the adjudication of rights and not’ by Ee 
tion, © i - 2 


In National Telephone” Company x Vv, “Post'master-General?, Viscount: mili, T: Gi 
‘Observed thus : et 5 Rend Stee N Ae 
“When a suestion is stated to be ed toan established Court without more, itin my option; 


imports that the ordinary incidents of the procedure of that: Court are to attach,and_ also; that, pny. 
general right of appeal from its decisions likewise attaches.” ' ahr 


| ey oe Sah Wet ee iva 
Lord Shaw of Dunfermline observed at page 557.: 1 rare 2 ae. Soeenpy 


vy 


ae an 
WES orcs When jt became posaséd ‘of the cause so referred, that cause fell i {ò be dëtermhined 
according to the rules and methods of the ordinary procedure of theCommission and it became subject 
to all the provisions, of the Acts of 1873 and 1888 including, those as to P 272 ei ie 
Lord Parker of Waddington observed at page 562 thus :: x AEETI ma h f 
a it 
“Where by stafute. matters are referred to the determination of a Court of record with no further 
provision the necessary implications:is, I think that the Court will determine the matters as a ‘Court. 
Its jurisdiction is enlarged but all the incidents ob such jurisdiction including the right ‘of appeal from 
its coe remain the same. Lon Me as. a 


In Secretary of State for India\. Chellikani Rama: Rao?,.the question arose: whetietia an 
eal lay to the High Court fiom an ‘order of the District Judge under the-provisions 
of the Madras Forest Act. --- ` ee Bu asea M sa cet ig Ae dl 


Under that Act a right of appeal is provided | to o the District Judge froni an order 
of thè Forest Settlement Officer ‘and no further appeal: was provided i in the:statuté 
from the order of the District Court on such appeal. ' . The ‘question ‘arose whether. 
there could be an appeal against the order of thé District‘Judge. The Privy Couneil 
held that an appeal lay to the High Court notwithstanding the fact that 'the Forest 
Act did not provide for’a-right of appeal from the decision of-the District Jiidge. 
Dealing with this aspect the Privy Council observed at Page a 9 55 boas Ewa 

v ' ` i rå ay a 
“Tt was contended on behalf of the appellant that all A proceedings in Courts in India 
or by way of appeal weré incompetent, “these being excluded by the terms of the statute „Just, quoted, 
In their Lordships’ opinion this objection is not’well-founded: “Their view is‘that when‘ proceedings 
of this character reach the District Court, that Court is appealed to as one of the ordinary-CGourts of 
the country, with regard to whose procedure, orders, and decrees the ordinary rules, of. the Civil, Pro» 
cedure Code apply. . . <. . The claim was the assertion of a Jegal right to possession of any 
property in land; and if the ordinary Courts of the country are seized of a dispute of that character, 
it would require in the opinion of the Board, a specific limitation to exclude the ordinary incidents of 
litigation. The objection taken is accordingly repealed. 2 LA sia fae, 


To the similar effect is the’ decision of the Privy’ Gountil ` in Hem’ Singh: Y, 'M ahan 
Basant Das*, That decision related to'a question whether an appeal lay, from, the 
judgment of the High Court to whom jurisdiction was conferred under section’ 3 34 
of the Gurudwara Act VIII of 1925. In Adaikappa Chettiar v. Chindrasekhara Thevar' 

the point that arose for consideration was as regards appéalability’ of ' an ‘onder 
refusing to amend a decree under section 19 of the. ‘Madras Agriculturists Rélief 
Act IV of 1938 on the ground that the petitioner was not entitled to thé’ benefits of 
the Act. The Privy Council held, that such an ‘order would be appedlable as. a 


decree. They stated the rule thus at page 44: 


“The true rule is that where a legal right is:in‘dispute and -the ordinary Courts’ of the country 
are seized of such dispute the: Courts are governed ‘by the, ordinary rules’ of, procedure applicable 
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thereto and an appeal lies, if authorised by. sych rules, notwithstanding: that the legal right ‘claimed 
arises under a special statute which does not in terms confer a.right of appeal ”. Mea 

It was further held that.a refusal to grant the application under section 19,0f- the 
Madras.Act IV. of 1938 would amount. to a decree within the meaning,of section 2 
(2), Civil Procedure, Code, from which an. appeal under section 96 would lie. Such a 
refusal amounted ‘to a’ formal expression.of the adjudication which. so far as regards. 
the Court expressing’ it, conclusively determined the right of the-parties.-with regard. ` 
to all or any of the matters in controversy in the suit, namely, whether the judgment-. 
debtor was an agriculturist and entitled to have his debt discharged under the Act. 
The same principlé was accepted ‘by ‘the Supreme Court in National Sewing Thread Co... 
v. J. Chadwick & Bros.!.` Tnat case arose under the Indian Trade Marks Act. Under 
section 76 ofthe Actia tight of appeal:is.conferred-on the High Court against an 
order of 'the Registrar of Trade’ Märks.” -A question’ arose: whether a decision of a 
single Judge of the High Court under section 76 of the Act was subject to a further 
appeal under clause 15 of the Letters, Patent. ‘The. Supreme. Court:held that such 
further appeal lay. . In so holding the Supreme Court observed at, page 222 : 


“The rights ented: by’ the Trade Marks Act are civil rights for ‘the protection of. persons ‘tarry- 
ing on trade under marks'which have acquired a reputation. ` The statute ‘créates the Registrar a 
tribunal for safeguarding these rights and for giving effect to the rights: created, by, the Act ‘and the 
High Court as such without more has been given appellate jurisdiction o®r the decisions of this 
tribunal. It is not easy to understand on what grounds it:can’be said thatthe: ‘High Court while 
exercising this appellate jurisdiction has: to exercise it in-a‘manner.different from its.other appellate- 
jurisdiction. : It.seems to us that.this is merely an addition-of .ainew put ates of are the: 
appellate jurisdiction already exercised by the High Court.” (CMPD aA Se TR a ok 
In that view it was held that-clause:15,0f the Letters. Patent applied: to the case and a 
further appeallay.to a Bench of the High Court against the:judgment ofa single‘Judge. 
It, id ieee follows that wien a oa Ee Coie s a civil ine: is.created. Be a statute. 


a eee Roe Lee L SU ase : Ya 
Taking up. the provisions Be the Madras City Terlants Protection Act, section 4 

i contemplates a preliminary judgment or-a preliminary decree anda firal decree.: 
The provisions, of the Civil Procedure Gode would apply to such cases, namely pre- 
liminary and final decrees and they. would be ‘appealable’as such. ‘In this connection 
I may refer to a ‘judgment of this Court in. Kasi v. Ramanathan | Ghettiar®, where ‘it was, 
held. that there can be.more than.one. preliminary decree‘ina suiti. A case junder, 
section g of the Act’presentssome difficulty. „Various orders are contemplated: under 
that section, ` If the application for the purchasé of larid.i is dismissed ‘on the: ‘ground 
that thé tenant is not entitled to the benefit of the Act, the principle. of the. décision i in} 
Adaikappa Chettiar v. Chandrasekhara Thevar® would apply- and the ‘order: would, be 
appealable. as a decree, > If on.the other hand the Court passes an order fixing the. 
price for ‘the: building, that order as sich may not amount to'a decrée, within the 
tiieaning of section 2'(2), of the Civil Procedure Code ‘By i in certain cases jt may amount 
to an order under section 47 of the ‘Civil Procediire Code. * Under’ section’ 9 (3), of the. 
City Tenants Protection’ Act final order dismissing- -the suit is; ‘contemplated, : That’ 
undoubtedly would amount to'a deéree and be. ‘appealable as such: Therefore’ where 
the riglit to ‘apply i is negatived of where the application i is ‘granted; the ‘tonditions 
complied with and the. suit is dismissed’ an appeal Would lie. under section’ 96, ‘Civil 
Procedure Code. “But if an order is one merely fixing conipensatiori or the value'6f 
the property, that would only be an interlocutory order but in certain cases the effect 
of that order would amount to an adjudication that the decree-holder would not be 
entitled to execute the decree ` according to its tenor. Such:an order would. in my 
opinion come within the terms -of section 47 of the Givil Pngeedure Code and an 
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appeal would lie as a decree. Therefore in‘a case, where there is an order under 
the Madras City Tenants Protection Act which does not of its own force amount to a 
decree namely adjudicating on the rights of the parties the question would arise 


, whether it is an-order within the meaning, of section 47 of the Civil Procedure Code. 


In this connection reference may be made,to:the ‘decision of the Full Bench in Desika- 
chariar v. Ramachandra; Reddiar}, where it-was held that it is not every order in execur 
tion that is appealable tinder sections 47-and 96 of tht Civil Procedure Code but an 
order in order -to:be appealable should amount to an order determining the rights of 
the parties to the: proceedings. ` In such: a case section 47, Civil Procedure Code, 
would apply and an.appeal would. also lie from such an order. I have already.re- 
ferred to, the provisions -of sections 6 to.8 of the Madras.City Tenants Protection, Act 
which give power.to the Court.to adjudicate on. application for fixing’ fair rent payas 
ble for the land. Section 8 states that such an adjudication is deemed to be a decree 
and therefore.an appeal would lie., I am, therefore, of opinion that in regard to 
orders passed on-applications under the City Tenants Protection Act an appeal would 
lie. if the, adjudication amounts to;a decree or-if the adjudication has the effect of 
deciding the, question in execution in regard to execution, discharge or . satisfaction of 
the decree, The instant: case comes within the principle Jaid down by the Privy 
Council in, Adaikkapba Chettiar V. Chandrasekhara Thevar? anig ‘an appeal would lie 
against the order...‘ |: be tag oad 


Even otherwise I would hold that the effect of the m in-the present case-is to 
hold that execution ‘should'proceed by. overruling objection : to the execution and 
claiming benefits under the Act. An appeal: therefore lay in the present-case 
against the order of the lower Court and the Civil. Revision Petition is incomprient: 


The Civil Revision Petition fails and is dismissed with costs: 
EN -p S foo; i ne Stn 
oN: So aoa ——— ' Tele Petition dismissed. 


Gs IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


woo Presenr :—MR. ‘Justice “RAMACHANDRA IYER, ' 
State: ‘of | ‘Madras’ ' ' by Collector” of Ramariathiapuram at 


\ _ Madurai” ae a Yeas wee $ es Applet 
M PA arn tt. i Ta BA aog oa 2 inet ; 
Karuppiah Daban. ees aie oe ie gee ` Respondent. 


Madras Estates Land (Abolition and Cotas into, Ryotwari) Act x VE of oath section 21 and Madras 
Surveys and Boundaries Act (VIII of 1 923), section 14~—Survey held under section 21 “of the Abolition Act— 
Jf could be quéstionéd i ina i civil Suit—Section ` 14 of Madras Surveys and Boundaries Aci, rii could be aitracied. 


Having regard tothe object of the Madras Estates Land, (Abolition and Conversicn into "Ryot- 
wari) Act and the scheme of its several provisions to achieve ‘that object it is clear that in respect of 
lands in a village taken-over’ by'the Government under. that Act there is no questicn of any- Private 
ownership by an individual-till that person obtains a ryotwari patta from the Government. : 


It is no'doubt trué ;that section 21 of the Madras. Act XXVI of 1948 provides that the survey 
of lands in a, taken over village.is, to’ ibe done according to,the-provisions of the Survey and Bound- 
aries Act, 1923., But that does not mean that the entire provisions of the Surveys and Boundaries 
Act get- incorporated in the Madras Act XXVI of 1948.’ ‘Such of the provisions of the Surveys 
and Boundaries Act which are inconsistent with cr 1 nnecessary for the working out of “the provi- 
sions of the, Estates Abolition; Act cannot be attracted in cases of survey held: under the latter Act. 
Having regard to the fact that there could be no boundary dispute in regard to any land taken 
over under the Estates Abolition Act before the grant of patta, section 14 of the Surveys and 
Boundaries Act can ‘have: no application ” to surveys held under section 21 of the Madras’ Act 
XXVI of 1948.’ Hence.no suit can be filed in a civil Court to set aside an order of a: Survey Officer 
made in pursuance -of section 21 of the Madras Act. XXVI of 1948. 


. ‘Appeal against the Decree of the Court of the Subordinate Jaded; Devakottal, j 
in Appeal. Suit No. 92 of 1955, ` preferred against the Decree of the Court of the 
District Munsif of Sivaganga in Original Suit No. 36 of 1954. ut 

The Advocate-General:(V. K. Tiruvenkatachari) and the Government Pleader. 
(B. V. Viswanätha Ayyar), for Appellant. : O e 





1. (1951) 1 M.LJ. 23 (F.B.). LLR. (1948) Mad. 505 (P.C.). ° 
2° 195 EMES. 41: LRir7g LA, 264: à . 
*Secand Appeal No. 853 of 1956. * a aS goth November, 1958. 


©? s- "+ (goth Kartika, 1880—Saka). 
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A. Sundaram Ayyar, for Respondent. nu ' RU ey, Hone 


The Court delivered the following ` C ANAP wae Ses att 


e Jupement:—This appeal arises out of the Decree and: ‘Judgment in ‘Appeal Suit 
No: 92 of 1955 on the file of the Subordinate Judge’s Court, Devakottai, confirming 
those of the District Munsif of - Sivaganga: in Original Suit- \No. 36 of 1954. "The 
defendant the State of Madras represented ‘by the Gollector: of Ramanathapuram 
is the appellant herein. The suit out of’ which: -this Sécond:Appeal ‘arises was filed 
under section 14 of the Madras Surveys and Boundaries Act: The respondent is a 
ryot of Sudaikanendal Village as under-tenure! dharmasanam village in - ‘the ‘Siva~ 
ganga taluk. That village was taken over ‘bythe: State’ by’: a notification? issued: 
under the Madras Act XXVI ‘of:1948. «The village -was ‘ansurveyed: and '.with"a 
view to facilitate the introduction’ of ryotwari ‘séttlement,‘a-survey of: the estate 
was directed. - In that survey the plot ‘A.B. C. G-2- C:3)L. MEiN. O. Gracy. K. in 
the plan Exhibit A-1 between the tank known-as Pudukanmoi. and the respondent’s’ 
property Was clarified: as’ tank-bed was’ ‘given: the'same number’as» the'’ tank: 
namely, S. No.-166. ’ The. contiguous land ion the ‘north’and east ‘of thé property 
which ‘was adniittédly in the possession of the respondeni was! mentioned as S.No: ' 
167 as belonging tohim. The’ ‘case for‘ the‘respondent -Was that: the plot ALBIC., 
C-2, Cg, L.M.N.O.G.A.J.K., was not part of the tank-bed but pait of his patta ` 
land. .. He, therefore,’ filed ia „petition vto: ithe | Survéy.'Officer.-in-régard to the 
demarcation of -the. boundary betwėen: S. Nos. 167, andj.166 ‘claiming. that..S: No.i 
166 could not properly be included vin the disputed plot which: according to rhim. 
was.in his enjoyment from the time,of) his ancestors.) ‘Theisurvey. ‘officer: rejected. 
his claim and that was.affirmed by the: Assistant : Director’ of: Survey .and'Jarid 
records. ‘Thereupon the plaintiff filed a suit out of which the present Second 
Appeal arises to set aside the order of the Survey Authorities after declaring that 
the suit land‘ formed ‘part’ of. his property? ‘The ‘appellant !conteéted | the suit. 
According to it the disputed plot was a portion.of thie tank,, poromboke and that as 
such its survey was correct, and,it, also stated that the plaintiff, who wauld, be» 
entitled to 13 kurukams or 7.28 acres had more than the extent in S, No. 167 
which measured 7.98 acres. The, learned District Munsif held that the suit 
property was part and parcel of the respondent’s property having been in his 
enjoyment from the time of his ancestors for more than the ‘statutory period’ and’ 
that the survey of the land as part of the tank.: poramboke was* Wrong: sIn that, 
view the suit was decreed as prayed for':*, On appeal’ the learned” ‘Subérdinate, 
Judge’ came to the same , conclusion, “ ‘The State Has filed’ the ‘present ' Second’ 
Appeal” against ' the ` decision of “the” lower; appellate ’ Court, |The’ substantial, 
question for decision in the present. ‘appeal, is whether an: erstwhile:ryot orilandhoider. 
who has not yet obtained patta-has got a right óf suit-under section’ 4: of-the Madras: 
Surveys:and Boundaries Act; i923. Sudaikanendal Village in which'the'suit property 
is situate Was an unsurveyed estate in respect of which’: a notification inder section. 3 
of the Madras Act XXVI of 1948 Which I shall refer to hereafter, as the, Abolition, Act; 
was issued. The effect,of that notification is to.vest.-the entire estate/in the:Govern- 
ment fréed from:all'encumbrances.. The:object'of the Act was ‘to ‘abolish the zamiin:. 
dari and inam estates’ and: to introduce’ ryotwari ‘settlement’ ' That. purpose’ ‘was 
achieved by taking, over the entire estate freed ‘from, all encumbrances and granting, 
ryotwari. patta to the ryot,, ‘andholder of an estateior. under-tenure, ofthe: holder ofa. - 
seryice tenure as the case may be in accordance with the'provisions of séctioris’ tg to’ 
17 of the Act. Thereafter the pattadar held the land underthis!patta as a proprietor 
directly paying to the Government stch.. assessment as may: lawfully be. imposed: one 
the land. Therefore after the estate‘vested ‘in: the Government; ‘the ‘only right’ of the 
landholder, under-tenure holder,;or ‘the ,Tyot was ‘to obtain patta.,,,Butithe. statute, 
however, ‘provided that possession ‘of ryoti lands, and, Private Jands should. continue as 
before. Section 3 (8) of the Act ate, -> 


oe oT Ja ee [Dis chp ad 
“ce The Government may after removing any obstructidn thatiniay be offered. forthwith take 
possession of the estate and all accounts, registers, pattas, muchilikas, maps,,plans and, other:docu- 
ments relating to_ the estate which the Government may require for the administration thereof 


Le 
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provided that the Government shall not.dispose any person of any land in the estate in respect of 
which they consider that. he'i is brima facie entitled to a ryotwari patta. 


(i) if such person is a ryot pending thg di decision of the Settlement Officer as to whether lie 
is actually ‘entitled’ to such’ patta, : 

© (ii) if such person is a landholder'’ _penditig’ the: ‘décision of the Settlement Officer anid the 
Tribunal on: ‘Appeal, if any; to! itlas to whether he is actually entitled to such patta.” 
This provision ‘does -not’!/in! any ‘way’ derogate thé: absolute vesting of the 
title: in the Government'‘or ‘¢reate’ any’ ‘title in ‘the person in possession-of the property.’ 
Section: 3 (d), proviso, -implies that it-was for the Settlement Officer to decide whether 
a ryot or landlord would-be entitled to a patta. Section 15 directs the Settlement Offi- 
cer to examine the nature’ and history of all:lands in: respect of: which the landholder 
claims patta‘to’ decide ‘as toor for what lands. -patta should be given to him. There is 
no provision for deciding- the character of the lands which is claimed to be. ryoti lands 
as itis evidently ee pete that every cultivable land i is ryoti land. But section 3 ae 


or 
ow 


tion whether a land was ryoti land or not: Rules, have Fon ‘framed under section 
67, of the. Act to regulate the granting of-pattas by a Government notification, dated 
end March; 1955.,. Section 65 of the Act, states that no suit or other proceeding shall 
lie against the. Government for,any,act done or purported to be done, under this Act 
or,any rule. made thereunder. Where: there i is a dispute as:to who the lawful ryot is:in 
respect. of a: -holding such dispute should, be decided by, the Settlement Officer under 
the provisions,of section 56, of the ‘Act. ; Any, person deeming himself ‘aggrieved by 
any decision: of, ‘the. Settlement, Officer has got,a right of appeal.to the Tribunal. It 
is. therefore clear, that, in, respect of. lands in; ia village’, faken < oyer by the Government 


person obtains: ryotwari, patta from the. Government, . vs 


For ,the,purpose of effectuating the provisions-of ‘the Abolition ‘Act and introdu? 
cing ryotwarisettlement im the, village it would-be necessary: to have a survey of the 
land and settlement thereof., , Section '21.( a of the Act hs for. the survey of the 
estates taken; over. Ttugays £ WS has Matta es 

. **Ansestate,or part-thereof, may, be, surveyed , A if it has been surveyed before “he netified date, ` 
may be resurveyed, as, ifi it were Government land, in accordance with the provisions fcr the, survey 
of'sich land’ contained in the Madras’ Survey's and Boundaries Act, 1923 ‘provided that.any resurvey 
made-under' this sub-section niay be limited to whit is‘tiecessary for, the introdugtion ci the ryctwar 
settlement inthe estate.or‘part thereof.? > oibh oe ao. i 
Section 24-relates-to the manner of'effecting ryotwari erleei of the estates and 
prescribes that the .Settlement:Officer shall: -effectiryotwari settlement of the estate in 
accordance with the settlement notification framed’and: published by the’Govern: 
ment: for the» purpose: - Section 22 (4): states: Vie stu bm et 

Neither the séttlemenit notification ‘nor åny' Pis 'passed i in’ puisuance thereof, shall be liable 
to:be-queéstioned:in;any.Court of Law.’':,.! : . 

The thanner in which the ryotwari PN is madeis contained in the Board’s 

Standing Order: and an account: thereofican ‘be found at page 168 of Soundararaja 
Iyengar’s :bookon: Land ‘Tenures. .-From:the foregoing provisions it is clear that the 
object-of the survey is to facilitate or prepare for the ryotwari settlement and the 
granting of pattas.': Measurement and classification. of the lands would be necessary 
for the. purpose. .Therewould however} be ‘no need: to: determine boundaries and 
decide disputes relating thereto as all thé lands helong to the Government by virtue 
of section 3 and there could be no outstanding titlé‘in any other’ person in any land 
for such a dispute to arise. !:) It would; therefore, seem that the provisions ofsection 14 
of the. Madras Surveysand Boundaries: Act, 1923, would not be necessary in a ‘case of 
survey directed under section.21 ofthe Abolition Act.. The contention on behalf of 
the respondent is that section 3'(d) of the Act protects the right of possession of:a'ryot 
and also. guaranteés patta‘in respect of the properties of which he is in possession. 

It is further contended that ifthe boundary of the property in his possessioni is fixed 
contrary to:actual enjoyment under a survey ‘ordered-under section 21, his prospective 
right of getting patta-wouldbe prejudiced and that, therefore, he should have the 
right of suit. Such a right i is.sought to be inferred under the provisions of section 21 
which states that the survey, “shall be done i in accordance with the provisions for the 
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survey of such Tand contained in the Madras Surveys and'Boundaries Act, 1923. 
This it is contended would incorporate the provisions of section’ 14 of the latter Act. 
Under section 21 of the Abolition Act the mafiner of the survey is directed, to conform 
to the provisions of the Madras Surveys and Boindaries Act, 1923. The question 
then would be as to how far the provisions of the Madras, ‘Surveys and: Boundaries 
Act, 1923, should be held to be incorporated in the, Madras Act X XVI of:1948.:. It 

“stands to reason. that only that portion of the enactment. which is consistent, with the 
Abolition Act,that should be held to have, been incorporated in the latter enactment; 
A mere incorporation by reference to a former:enactment cannot be held: to, mean that 
the earlier enactment has been incorporated into the later enactment regardless of the 
fact whether such provisions:are'necessary forthe, working out of later, enactment or 
not. In Mather v. Brown}, Lindley, J., observed at page 602.205, je T Daw 

“ I have examined’ the authorities.to see if ‘ihey. would supply any. reasoning by which we 
might get over this objection but, I have found nothing io support the petitioner’s view. „On, the 
contrary I have found two: cases which, look the other way showing that a mere incorporation, by 
reference to a former Act does not extend all’ sthe-provisions ‘of, the earlier to the later Act.’ , These 
are Lane v. Bennett? and Davison v.Famr*, | A Ass : 
In my view such provision of the Madras’ ‘Surveys and Boundaties Act, 1923, which 
would be inconistent:with or urinécessry for the working out! ofthe provisions ‘of the. 
Abolition Act cannot: be deemed’ tó-have béen ‘incorporatéd ‘by Virtue öf sectioir 27: 
I have already’ indicated ‘that the ryot or landhiolder has no title’ to the land’ in‘the 
village before the grant’ ‘of patta and" there’ could’ therefore’ be no" boundary’ dispute 
which calls for a decision in’the sense recognised i in section 14.. ‘Secondly’ thé Aboli- 
tion, Act expressly ‘states that no suit’ ‘could be filed i in ‘respect of acts done by’ the. 
Government. -` Therefore no suit could lie for the grant ‘of, pata.” If-the ‘ työt could 
not agitate a right to patta in ‘a’suit it would bë anomalous’ to‘hdld that’a classifica~ 
tion of land at an earlier stage to facilitate grant of patta would give‘him suéki'a right. 
A wrong survey could ‘at best ‘affect the ryot’s chances-of gétting patta: for the extent 
claimed. Ifthe suit could notbe filed in respect of the-éxtent of land given or ‘tefuséd: 
to be given in patta, it stands to reason that he should not agitate‘in' a civil suit 'an:omler 
of the Survey Officer which merely demarcates the various lands. ‘Thirdly the cons- 
truction of section-2i contended for by: the respondent: Would lead to coinplications 
and delay. Ifa right of suit is recognised to exist iñi an “érstwhile'ryot ‘dr landholdér 
under section 14 of the Madras,Surveys and Boundaries Act with subsequent. rights 
of appeal, etc., the ryotwari settlement would be seriously hampered by|the litigation. 
Fourthly the ryot or landholder.could not be. deemed:to: be aggrieved iby the survey? 
The grievance:of a ryot can-arise only when -patta»is refused to him. ‘He can possibly: 
have no-grievarice if the land is tobe put in one survey number instead of inthe other. 
It is no doubt true that the classification. of the suit land as tank poramboke'iin:the 
instant case might disentitle, him to, patta,in respect of that. land. . The;question 
whether he is entitled to patta in respect of the land can tbe agitated only. before the: 
Settlement‘Officer who is the authority to.grant patta:., Section 3, proviso; read with' 
séction 56 would be wide. enough to, embrace:.such a dispute.although the' later’ 
section only contemplates: a dispute as to’ who, was the.lawful.owner, of. thé ‘holding: 
‘There is however no. direct. interest in the .zespondent.ii the survey.as)at best the: 
classification by, the Survey Officer. would have only,an:indirect effect om his:chances 
of getting a patta. «In Krishna Chandra v: Ramamurthi Pantalu‘,.it'was -held that the. 
questionas to whether the determination of thc' boundary.of a village under:section 
13.0f the Madras Surveys and: Boundaries Act, 1923, will.affect-title: to ʻa piece of. 
land lying. within, the said boundary would depend ‘on! the nature of the claim: to: 
that land.and the question that arose for decision:before ithe Survey Officer? “There 
may be a case in which the result of the boundary fixed.by; the! Survey :Officer be~ 
coming conclusive under. section..13 of the. Act may have ‘an indirect effect.on. the.. 
title to the area-coyered by the boundary. . :A Survey.. Officer ‘has no jurisdiction. 
to determine.a question of title.; -But in some cases’ such decisions: may. flow: from: . 
it as an indirect result of fixing ofjthe-boundary. , But in all those cases the aggrieved: 
party ‘would be the owner of the: lands, the bouindary ‘for which: was: Woy # fixéd'.: 


“1. LR. (1876) 1 C.P.D: 596; 
a. (1836) 1 M,W. 70; ` 
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Under the provisions of section. 21 of the‘Abolition Act.there could be no determi- 
nation’ of any boundary. strictly’ so-called because every bit of land is Government 
property. ‘The provisions’ of section 1490f the Surveys and Boundaries Act cannot, 
therefore, apply ‘asthe :respondent could not be. held.to. be ‘a person aggrieved as 
he would have no title to the:property before the grant of any ryotwari patta. There 
is no necessity: to incorporate that.provision, 7.e.,séction 14 of the Surveys and Bound- 
aries Act for the working: of the Abolition Act.. Todo so would be inconsistent 
with the scheme of the-Act which created rights and provided the necessary machi- 
nery’ forthe working out of those rights. | In the instant case’ the claim of the res- 
pondent is that he had acquired title to the suit property by adverse possession and 
that though it-was tank-bed land in the beginning it ceased to be so by adverse pos- 
session. ‘It is unnecessary ‘for the purpose’ of this case to find out whether the tank- 
_ bed land could be acquired by adverse possession by a ryot by cultivation fugitive, 
permissive or otherwise but whatever right a ryot might, have had in respect of his 
holding, that land became freed -from all ‘such claims and rights when the village 
was taken over: and vested in, the Government under ‘the provisions of the Madras 
Act XXVI ‘of 1948. The:title ofthe ryot thereafter ‘would be only by virtue of a 
grant by Government although such grant ‘is regulated by the statute.. Provisions 
of section 14 of the Madras Surveys and Boundaries Act, 1923, should therefore 
ie held not to apply: to- the:case of a. BA diveced under section 21 of the Abolition 
St; s Pr ae oe $ ki à 

- For the foregoing reasons I' am of the view ; that the respondent could not sus- 
tain a suit.to set-dside an order of the Survey Officer. The result is that the Second 
Appeal is!allowed. -Having regard to the nature’of the questions involved I direct 
the parties. to bear. their. respective | costs in all the Courts. Leave refused. 


“RM os i Te Appeal allowed. 
.IN THE HIGH COURT OF JUDICATURE AT. “MADRAS. 


© Present :—Mr. Josnice PANCHAPAKESA AYYAR : AND. MÈ. ee BASHEER 

Atten SAYEED, - ao Pes sce be 

State’ of! Madras by District Collector a Madurai |"... Appellant* f 
' v. 

Maduta iaitting Go.: Ltd., X 'by Maiisding Director ‘Sri N. M. R. 
‘Venkatakrislina Iyer“ _, Rėspondent. , 
Madras General Sales Tax Act (IX of 1939), section ' 12 Gh ie of the Carnstotat Tax Officer to 

call for records and examine—Scope and extent af. ` 
The powers of the Commercial Tax Officer under section i2 ‘@) would entitle him to cali for and 

examine the records-of any order'passed -by’ the Deputy Commercial Tax Officer in order to ‘satisfy 
himself. as to the legality or the-propriety of such order or as to the regularity of such preceedings 
and to pass suitable orders in.the matter, if the’ Deputy, Commercial Officers’ order were found to be 
not legal, proper or regular. ` 
The section does not contain, any limitation that, such powers, were. ‘confined only to errors patent 
on ‘the face of the records. ‘ 
` Appeal’ against the Decree of the Cout, of. the, Subordinate Judge of “Madurai 

in Original Suit No. 108 of 1953. 

- The Additional Government Pleader. w Veeraswami) sisted by G. Ramana, 
ior Appellant, 5 , ae 

Ve Sethuraman- aad S: Padmanabhan, for Respondent. 

“The. Court, delivered ‘the following: Judgments— ee 

Panchapakesa Ayyar;' J.—This is an appeal by the:State of Madras represented 
by the District--Collector, Madurai, the defendant in Original Suit No. 108 of 

1953 on the file of ‘the Subordinate Judge’ of Madurai, against the ‘judgment and 

decree therein. -: 

"The facts are ‘briefly these :—-That was ‘a suit filed by the’ Madura Knitting 

Co., Ltd., respondent in this, appeal, for a declaration. that the order of the 
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Commercial Tax Officer, dated :goth March, . 1951; sustained by the-order of the 
Deputy Commissioner of Commercial Taxes and the Board of Revenue,:Madras, 
cancelling a rebate to the extent: of.over 22@lakhs granted originally by; the Deputy, 
Commercial Tax Officer on 6th December, 1949,-in the turnover of the respondent 
company regarding their export of:hosiery goods. outside: the, State. was ‘illegal, ultra 
vires and without.jurisdiction, and for. an injunction restraining the Deputy Com- 
mercial ‘Tax Officer, Madurai Town: III, :from.’.enforcing. the order for : the col- 
lection. of Rs. 17,204-11-3, ‘issued :in' pursuance: of, the’.cancelled rebate which 
was also attacked as passed. without‘ jurisdiction; and: for costs. , Under rule. 9- of 
the Madras General Sales: Tax Act, which applies .to. this case,' every. ‘person claiming 
a rebate-under' section 7 shall submit-to the:assessing’ authority an application: in 
Form VIII within three months of the delivery:of the articles outside the Province, 
and rule r0 says that on receipt of:the application the assessing authority shall, after 
satisfying himself that the application is.in order, and that:-the rebate.is admissible,, 
send tothe applicant a refund: order for the, amountrof the rebate due, if the tax 
has’ already been paid, or if the assessment had:.been provisionally made under. rule 
7 or 8 of the Madras: General: Sales Tax. (Turnover and: Assessment): Rules, 19395 
adjust thé amount at the time of the final assessment under rule:11. -The.respondent 
in this case submitted:an application under. rule-g in time only ‘for. the months of 
February and March, 1949.: But- it claimed-a rebate'on @.turnover of more! than 
24 lakhs for the entire year 1948-1949. The Deputy Commercial Tax Officer pointed. 
out to it that there‘was.no application in Form VIII! asking for rebate for the . other 
ten months. Thereupon, the respondent seems:to have! told. hirn;that suchiapplica- 
tions had. been sent.in time, and would appéar to have been missent or delivered to. 
some other office, or mislaid somewhere, as thoseapplications: were not. traceable 
in the Deputy Commercial Tax Office. Then the Deputy Commercial Tax/Officer 
took a statement Exhibit A-1, to that effect from the respondent’s manager, 
Sundararajier, ‘on “24th‘November, 1949. The respondent‘ applied for ‘rebate for 
those 10 months also’producing copies of alleged Form: VIII! originals sent to the 
Deputy Commercial Tax Officer. Without calling for any further proof; like*the 
despatch register, stamp register, etc., and. without even observing that-he believed” 
that the originals had been sent in time, and that he was accepting the copies as the 
originals were missent.or mislaid, the then.Deputy Commercial, Tax Officer Mr. 
Jagannatha Ayyangar, simply allowed ‘the rebate ‘on the turnover of Rs. 24,60,346, 
as claimed on 6th December, 1949. ; a NN 
x < (ok ee T eo SE E oe - 

The then Commercial Tax Officer, Mr. K. Natesa Ayyar, the immediate supe- 
rior officer of the Deputy Commercial Tax Officer, inspected the office.of the Deputy 
Commercial Tax Officer, and found copies of Form VIII applications for,rebate instead 
of the originals, as were required under the law and the rules so that thé details in: 
the applications regarding the export outside the Province, the daté of the appli- 
cations, the date of export, etc., may be verified: He also'saw’ that the Deputy Com- 
mercial Tax Officer had not recorded any reasons for admitting. the copies, instead 
of the originals. So in exercise of the powers vested in him under section 12(2) of 
the General Sales Tax Act, of calling for and exaniining the records for the purpose 
of satisfying himself as to the legality or propriéty of such'ordér; or ‘as ‘to the regularity. 
of such proceedings and passing such orders as he thought fit, he ordered’ notice; 
Exhibit A-6, on 25th October, -1950, to'the respondent to file its objectién’, if any, 
as to why the rebate of Rs. 18,221~7-3 on the‘ turnover of ‘Rs. 24,60,3494"3 not 
covered .by the: original Form VWIII-:applications' should not be ‘cancelled. 
The respondent filed: objections ; stating: .that -it. did -send: the Form VAIL 
applications ‚in time to : the’ Deputy: ' Commercial ';Tax Officer, . and. that. 
the original applications must have been mislaid in his office (misésending, 
or mislaying to the. other office alleged earlier was dropped). .The. Com- 
mercial Tax Officer did not accept as. genuine. the.;entries in the, despatch. 
regisjer produced. by the respondent company for his inspection to prove that 
the original Form VIII applications were sent to the Deputy , Commercial; Tax 
Officer in time, as there were many interlineations, and there were no acknow- 
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ledgment of any of the Form VIH applications of rebate, or any ‘proof that anything 
Was spent-on- postage: for! sending the’ applications for rebate. So, on goth March, 
195r, under:Exhibit A-8;'he set aside the: Deputy Commercial Tax Officers’ order, 
dated: 13th: December, 1949; allowing a rebate: under settion 7 on a turnover of Rs. 
24,364-4-3 and allowed rebate,only on a turnover. of:Rsii258, 143-10-0 and ordered. 
the. Deputy: Commercial ‘Tax ‘Officer to issue a revised: ““B” notice immdiately 
to' the Zespondent:' : The succeeding: ‘Deputy Commercial Tax Officer ‘Mr. Raja- 
gopal Ayyangat. acted ‘with ‘alacrity, and issued a notice on gist March, 1951, itself 
to: the ‘respondent, Aoo nang thë èxcess fr of Rs: TRO 1-3 on the turnover 
disallowed for rebaté! ti... Q z “Line 
ie Ths segooh dent Sambiatiy felt: aggrieved: Tt, filed a revision before the Députy 
Commissioner '6f Conimercial Taxes. “That revision was dismisséd by him on 31st 
March, 1952, imder Exhibit lA-12; on’ the: ground that the despatch registers were 
unworthy’ of crédit; and'that'the Form VILI applications for rebate were not sent'in 
time, and there was no disciétión vested in the authorities to condone the-delay. The 
respondent-company then’’filed’ a revision ‘petition ‘before the Board of Revenue: 
The Board of. Revenue. dismissed’ ‘that’ revision Petition on 29th April, 1953 (see 
Exhibit A-16). ott aay Wes ied apaci 

Theh' ‘the resperident ‘filed the suit: ‘before ‘the Subordiriate Judge against the 
State of Madras represented by the Collector ' ‘of Madurai. It was hotly contested 
by the State of Madras. ‘Thel Tiaa Subordinate Judge overruled the contention 
of the State of” Madras that no’ suit, would lie. He also held that the Commercial 
Tax ‘Officer’ had TO powers, under section '12(2) to examine the correctness of the. 
rébate ‘allowed’ by, the’ Deputy, Commiercial’'Tax Officèr in his order; dated 6th 
December,” 1949. “In that, view, , he. granted ; a decree in: favour of the plaintiff- 
tesporident! declating t the order of the Commercial Tax Officer, dated’ goth March, 
1951, revising the ordet’of the ‘Deputy Commercial” Tax Officer, and directing the 
respondentto pay. a sum of Rs..17,204-1 1-3 to be: illegal except with'regard to a sum 
of Rs. .171>8-0, å petty atnount with which we are ':not‘concerned in this appeal; 
and, also, directing, the State-of: Madras ‘to pay the plaintiff-respondent a sum of 
Rs.\2,136-14-0:for the prop6ftionate.costs; and. to bear its own costs of Rs. 1 3185-0-2, 
The learned Subordinate: Judge ‘refused-‘to grant-an injunction against the State 
of Madras, as:prayed: for‘ bythe plaintiff-respondent, because in his opinion that 
was not necessary:*. The State of Madras ;has filed this appeal. - 

~ We'havè perused the’ records- and heard the learned Additional Government 
Pleader, for the-appellant, arid Mr. -Padniaiiabhaui. ‘The Jéarned Additional Govern- 
ment Pleader‘contented himself with : arguing’ about incorréctness of the lower Court's 
finding that the Cominercial Officer‘Had’no power ‘undér-section 12(2) to examine’ 
the correctness, of the: order-of the: Deputy'Commercial Tax Officer-for the purpose 
of, satisfying himself; as/to!the legality. or propriety of such order or'as to the reguld- 
rity of such proceeding,'and passing his ordery: ‘dated goth March, 1951. He reserved 
the question whether the suit was: maintainable for argument if this argument failed, 


He’ ‘urged ‘that ‘the’ ‘powers, of the. ‘Comingrcial "Tax Officer under section 12 (2), 
would entitle him ‘to. call ‘for and examine she r records of ¢ any ordér passed by the 
Deputy Comtnercial Tax Officer i in, order, to satisfy J himself as to the legality or pro- 
priety of such order or ds to the regularity of such proceedings, and to pass Suitable 
orders iri. the: matter if the Deputy ‘Conimercial'Tax'‘ Officer’s’ order were ‘found 
to be not: legal,‘ proper or: regular. '- Mt Padmanabhan ‘contested this hotly.’ 
According ito'him; a’ Commercial Tax Officer could only interfere with the orders 
passed bya Deputy’ ‘Commercial Tax Officer’ if they-were patently illegal or outside 
his jurisdiction, or there was impropriety in the sense 'of misconduct like bribery’ or 
inducement. by immorality, being,the cause for the order, and irregularity in the sense 
that. the proçedure, was not, followed and: not-even. copies | of Form VIII applications 
were given. We are unable to- agree. It will be meaningless, in our opinion, to 
have a hierarchy of officers inspecting the Subordinate Officers and examining the 
records, and orders .passediby the: Subordinate Officers iw money matters ‘involving’ 
public revenue if these Superior ‘Officers are not-allowed.to:examine the. correctness 


t 
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of those orders, which correctness will certainly, in‘our’opinion, :be one of ie Bee 
for determining the propriety of passing the orders, as held by.the Supreme Court in 
, Raman & , Raman, Lid. v. Government of Madres, where the word ‘propriety’ has in an 
analogous enactment using the satne:expression; béen defined as or. fitness; appropri- 
ateness ; ‘aptitude ; suitability’; : appropriateness to the :circumnstarices‘or conditions ; 
confirmity with requirements, rules or principle ; ‘rigkitnéss, -cotrectiess,: justness, , 
accuracy. We may also add that a signle Judge of this Court, Krishnaswami: Nayudu,, 
J., has in-C. P. Azeez-Haji v. Government of Madras?; held: that the legality: or:propriety 
or regularity of the order of Deputy.Cammercial Tax Officer can.be examined by. the . 
revising authorities namely, the Commercial Tax Officer, the Deputy Commissioner 
and,the Board of Revenue and-that ruling has not been overruled, and jis, still valid. ° 
It.is obvious that if the Form VIII applications for rebate are not sent-in time, the 
law and the rules do not provide any power to condone the delay, and it will be. illegal, 
improper and ‘irregular'to, allow the rebate if those returns.were not proved to.have. been 
sent in time. It will also be highly,irregular for the Deputy, Commercial Tax Officer 
to accept copies. without recording reasons for not insisting on the. production of the 
originals. Before passing his order, | dated 13th, December, . 1949; the Deputy. Commer- . 
` cial Tax Officer did not record his reasons for accepting the copies, instead of i inisisting 
on the originals, and didnot follow the procedure prescribed by. the law and the rules, , 
and passed an‘érroneous and i improper and illegal and irregular order of rebate to the 
éxtent disallowed by the Commercial Tax Officer. It is ‘certainly ‘not nécessary to 
prove that the Deputy Commercial Tax Officer was luréd’ by gold or woman. to prove 
the impropriety of’the order. That is only the popular’ meaning. ‘attached to the 
word, impropriety. ` The legal meaning of the Word, as laid,down authoritatively by 
the Supreme Court, has a far wider connotation. Lure ‘of gold’ or woman, if proved 
to be the cause of the order will. not only entail the cancellation of the order but also 
the dismissal of the Deputy” Conimercial Tax Officer who passed, it.. 


We are not concerned in this appeal | with. ihe merits of the findings of the Com- 
mercial Tax Officer, the Deputy Commissioner, and the.Board of Revenue, ‘against 
the respondent’s contention that it had sent the: original Form ‘VIII: applications in 
time, and that they had. been mislaid. by the -Deputy Commercial - Tax 
Office. Mr. Padmanabhan: did not also want.to., canvass the merits. :Heé 
only urged that when the Commercial Tax Officer, -the: ‘Deputy Commissioner! and 
the Board of Revenue suspected the despatch registers to contain forged’ interpela- 
tions regarding these entries, full proof was required.in such, quasi-criminal findings. 
But that will only apply to, a prosecution Sor. forgery, and not to disbelief of the: story. 
We are not now concerned with the merits. of ‘the orders of the Commercial : ‘Tax 
Officer, the Deputy, Commissioner ,and’ the: Board. of Revenue. oe yeaah 


Then Mr. Padmanabhan. contended that the powers:given:.to the: Comimercial 
Tax Officer; the Deputy.Commissioner and the ‘Board’ of Revenue under section ‘12 
(2) ofthe Madras.General'Sales Tax Act were confined only torertors patent on the face 
of the records, and would not extend to probing’ further into the records - like calling 
for despatch registers and other, evidence. This contention must be. rejected forth- l 
with, in“yiew, of the fact. that séction 12 (2). does not lay, down any” such, limita- 
tion, and in view of the Full Berck decision of . this Court. in State of Madras V, 
Louis Dreyfus & Co., Ltd.*, which gives the quietus to-any ; Such’ contention... >; 

“We, see no-need to go into-the: question of the maintainability oe this salt im: 
view of our above findings. The judgment and decree of the lower :Court are'set 
aside, and the suits dismissed, but in the circumstances, and seeing: that the: law has. 
been clarified only after the low ey ;Covrt’s decision and the Aling of; this: appeals “We, 
direct all the parties .to 'bear: their costs throughout.. aS ‘A ei 


Basheer Ahmed Sayeed, J.—I have’ heard -the judgment ‘of: my learned ‘brother’ 
delivered just now, and I entirely agree with the conclusions arrived at by him.' . The, 
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ifacts of the case have beenifully.sef.out by him, and it is not: ‘aisaaial ‘för “ine “to 
repeat them. 


(iby ES RET ae PR: ae You 


The only question that wE are called upon. to.‘decide is whether ‘the: learned 
‘Subordinate Judge was right in holding that the Commercial Tax Officer had'no’ 
„Jurisdiction to interfere with the order of the Deputy Commercial Tax Officer: ->This 
involves im the-main the true construction to be placed upon section 12 (2) of the 
“Madras General Sales Tax Act of 1939. -A’plain reading of section -12 and rule 
14 seems to indicate that ample discretion is vested in the superior authorities subject, 
of course; to certain limitations mentioned, therein, 1 to call for and examine, the record. 
of any order passed or proceedings recorded: by “any inferior authority, officer or. 
‘persens for the purpose of satisfying itself as to the legality or propriety or regularity, 
of such order or proceeding, as the case may be: `. The section also gives power to 
the superior authority to pass such orders in reference. thereto as`it thinks fit..- To, 
my mind a provision like this.seems to be necessary to prevent lapses and abuses, 
intentional or otherwise, in the matter of assessment to sales-tax. , When the provis 
sions of the Act and Rules framed thereunder provide elaborately for the aggrieved. 
assessee to agitate against the orders of the various assessing authorities, a provision. 
-enabling the superior- taxing: officers to set right defects found in the orders of the 
inferior taxing authorities cannot but be reasonable and this’ is ‘served by the pro~ 
vision contained in section 12 and rule 14. If ‘the narrow interpretation | ‘of the 
‘lower Court is to’ be. accepted, then ‘there will be no scope ‘for’ the departmental 
authority to rectify the vagaries of its subordinate officers. The language of’ the 
:section does not warrant that the-order of the inferior authority should be improper; 
irregular or: illegal on the “face of the record ‘to justify, the exercise of revisional 
jurisdiction conferred- on the superior taxing~ authorities’ - This will be. straining 
the plain language of the section to an uncalled for extent.’ The decisions réferred 
to-by my learned brother are sufficient authority for the position: that the powers 
given to the superior authority. can be exercised suo motu ‘and such exercise need ‘not 
-depend upon the fact that there should .be actual ‘discovery of corruption or .that 
the existence of other extreme causes:alone could justify the exercise of such revisional 
jurisdiction. . It appears to:me that.the section and,the rules have been framed 
with the object of safeguarding the interests of thé proper administration of the 
fiscal law and the‘prevention of loss of taxes payable to-the.Government.. I, there- 
foré, agree that this apea has to be allowed’ and the order. of the learned Subordinate 
Judge set aside. . oa ehh i et? 


VS. - PaRa 7 ayes a. een ` Apiai alline. 
, > IN’ THE HIGH courT. OF JUDICATURE, AT ‘MADRAS. * : 
A . ‘PRESENT :—Mr. Justice PANCHAPAKESA AYYAR. “st uae 
"Public Proseciator- Se oe ec ay “ie e Taa oe Petitioner® rc f 
of v. a i ` . PoR; e yet oe, 
Saroja ànd another =. oy’ Same L i e 5 Repini. 


` Critninal “Rules “of Precis (Madras); rule 185—Applicabili PPE - Proseentor ‘drawing attention 
<of Court by Criminal Revision. Petition to a case of illegal conviction—Pelition to excuse delay—If necessary, 


` Though, no doubt, any: delay, in fling a Criminal Revision Petition beyond the period of ninêty 
-days, has to be excused by the ‘Court on application made by the party under rule 185 of the 
‘Criminal Rules of Practice (Madras) such a procedure need not be adopted by the Public Prosecutor 
“when he is “bringing” to'the notice of the ‘Court cases-of illegal convictions, The Public Prosecutor 
-does not stand in the’position of'a private party and he-has got certain duties and privileges uhder 
-the law. He’is not bound to- file a petition to excuse the delay in filing-a revision ee amr illegal 
-conviction in discharge of-his duty to bring to the notice of the Court such cases. - eon 
Petitions under sections 435 and 439. of the Code of Criminal Procedure, 1898, 
praying. the High Court to revise the orders of the Court of the Sub-divisional l Magis~ 
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trate, Pudukottai, dated 13th May, 1958 and 28th May, 1958 and made Tepeoeely 
in C.C. Nos. 86 and 87 of 1958. 


The.Public Prosecutor (P. S. .Kailasan®), for Petitioner. 


| The Court made the following - 


_ Orprer.—These two matters have come up. for orders before me toedaytat the 
instance of. the Office. - The facts were briefly these : 


- Two women called Saroja, aged 24 and Alagu, aged 22, were E under ` 
section 12 (1) of the Madras Suppression of Immoral Traffic Act by the Sub-Divi- 
sional Magistrate, Pudukottai, in C.C. Nos..86 and 87 of 1958 on his file, and were 
directed to be detained in the Vigilance Home, Madras, in lieu of imprisonment, 
for three years and -four years respectively. They were found loitering opposite 
to the Madurai Lodge, in Thirumayam Road, in Pudukottai Town, at midnight 
on oth May, 1988 and soliciting people for promiscuous sexual intercourse. One 
of the mien so solicited was P.W. 2, Senthil Nathan, a merchant printing books. P.W. 
2‘was repelled at the shameless soliciation to him for sexual intercourse by these 

. women, ‘and so did-‘not accede to their wishes. P.W. r, the Sub-Inspector of Police, 
Taluk Station,- -who was ‘going along the street, t, arrested the two women, and, after 
investigation, charge-sheeted them. ` ; e 8 


The learned Public Prosecutor, on going through the records, found that the. 
convictions and sentences of both these women under the Madras Suppression of 
Immoral Traffic Act, by the Sub-Divisional Magistrate, Pudukottai, were illegal, 
as on 1st May, 1958, the Suppression of Immoral Traffic in Women and Girls, Act 
1956 (Central Act CIV .of-1956) had come into force, superstding the Madras. 
Act which automatically’ lapsed:on_1st May, 1958. 


On his filing these two criminal revision cases for quashing the convictions aa 
sentences; the Office asked him to file petitions for excusing the delay, under rule 
185 of the Criminal Rules of Practice, as he had filed these two petitions beyond 
the prescribed go days. The learned Public Prosecutor represented to the Office 
that in cases of -such illegal detention, where the persons illegally: convicted and 
detained had to be released forthwith under the law, the limitation of go days would 
not-apply, and petitions for excusing the delay need not be filed.. The Office 
thought that the limitation period would apply to all cases.of belated revision. Then 
the eae Public Prosecutor requested the matter'to be posted before Court. . That. 
is how these matters have come before me. 


I have heard. „the learned Public Prosecutor. I have absolutely no doube that, 
in the circutnstances of these ċases, the learned Public Prosecutor need not file any 
petition under rule 185 of the Criminal‘Rules of Practice to excuse the delay. These 
are cases where persons have been detained unlawfully, having been illegally con- 
victed and sentenced under an Act which was no longer in force, having been super- 
seded by the-Central Act. In such cases, it is clearly the duty of the learned Public 
Prosecutor, the moment he came to know of.such illegal detention, to bring it to. 
the notice of this Court, so that this Court may forthwith interfere in revision, and’ 
-order the release of those illegally detained. The liberty of person of the- subject 
is of paramount importance, and’Courts are especially interested in it.. “The Public 
Prosecutor, being an Officer of Court, has not only the right but:the duty to bring 
such illegal detention to the notice of ‘the Court, so that it may be set right at once. 
‘To make him file a petition for excusing the delay, instead of thanking him for bring- 
ing the, matter to the notice of the Court, is, in my-opinion, inexpedient and un- 
warranted by the law of the rules. Of course, if a private party complains that he 
or she is illegally detained, and files a Criminal Revision Petition, after the pres- 
_cribed period of go days, he or she will have to file a Petition for excusing the delay,, 
‘though, in the case of illegal detention, the Petition will be automatically allowed. 
by the Court. The Public Prosecutor does not stand in the position of a private 
party’ He has got some duties and privileges under the law, and one of these duties 
is to bring cas s of illegal detention to the notice of the Court, and one of his rights 
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is not to be compelled to file a petition to excuse the delay in filing such a revision 
case. It is obvious that such cases come to the notice of the learned Public Pro- 
secutor not at once, but only afer songe delay. To increase such delay, by asking 
him to file a petition for excusing the delay, is against all sense and common-sense. 
In this view, I direct these Criminal Revision ‘Cases to be numbered at once, and 
interfere in revision in both. the cases, and.set aside the convictions and sentences of 
both these women, and direct them to be set at liberty forthwith. - There is no need, 
in my opinion; in the circumstances, to order a fresh trial of these women under 
the Central Act (Act CIV of 1956)... >>. 


R.M. ———— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

- PRESENT :—Mnr. Justice RaMACHANDRA ‘IYER. : 
K. S. Soosai Udayar`and another a 4.” Appellants* 


: vu. nk . a : ble. TE 
S. Andiyappan Ambalam and others | ' -+ ' - — .. Respondents. 


$> ` Madras Estates (Abolition and Conversion into Ryotweri) Act (XXVI of 1948), section 56—Bar of juris- 
diction of civil Courts wnder-—Scope and extent of: 05 7 eee aa of juris 

Ouster of jurisdiction of a civil Court in regard to matters that are generally within its powers 
to entertain, carinot be readily inferred. Such jurisdiction could be ousted by express statutory 
provision in that behalf or it should follow as a necessary implication from the provisions of any 
statute. ` ae: E : . i z 

It is no doubt true that the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, 
provides certain rights and the procedure for ‘obtaining-the same. ‘Section 56 of the Act does not 
expressly bar the jurisdiction of civil Courts but having regard: to the scope-and object of the Act, 
the jurisdiction of civil Courts might be deemed to be impliedly barred in respect of matters covered 
by the section, But then the Tribunals under that section are created for certain specific purposes 
and they became functus officio after their work is completed. A civil Court's jurisdiction to entertain 
a suit in regard to other matters cannot be taken away merely becausé in-deciding such matters the 
retin has to incidentally decide a matter which is within the jursdiction of the Tribunals under the 

ct, 7 : s Pe i: i 
E Pe A á De Vay eae, A r: 2 Wo ey OPS. wees $ 

(Scope and object of the Act analysed.. Principle behind exclusion of jurisdiction explained. 
Case-law reviwed.) ” , Aii i E : oe 
.. -Appeals against the Order, .of the:District Judge. of Ramanathapuram at 
Madurai, dated 5th December, 1955 and made in A.S. Nos. 36, 39, 40 and 41 of 
1955 respectively (O.S. Nos. 101, 100 of 1951,,133 and 134 of 1952 respectively, Sub- 
Court, Devakottai). . - > : tere d ot ee 


G. R. Fagadisan and s. Somasundaram, for Appellants, © © — O7 
A. Sundaram Ayyar and R. M. Muthuveerappa, for Respondènts. ` 
- The Court delivered the following un T 


Jopcmenr.—These appeals are directed: against a common order of remand ‘by 
the District Judge-of Ramanathapuram in A.S. Nos. 36 and 39 to'41 of 1955 setting 
aside the dismissal on a preliminary point of O.S. Nos. 100, 101, 133 and 134 of 1951 
by the Subordinate Judge of Devakottai. The plaintiffs are the appellants. They 
filed the four suits mentioned above in arepresentative ‘capacity after having obtained 

leave under Order 1, rule 8, Civil Procedure ‘Code,'on behalf ofthe ‘Eightkarai 
Valambars of Idayar, Ariakudi and Vattiyur villages in the Sivaganga zamin in the 
Ramanathapuram district.. The suits were for possession. - Their case was that the 
kudivaram right in the’ lands in'the. aforesaid villages’ belonged to them,-,that the 
‘respondents who were cultivating the lands under them trespassed on the lands: 
‘between January;:1948-and May, 1950 and that they were entitled to-get back 
possession. The- defendants in the various suits contested the claim and asserted 
title to ‘and possession of the kudivaram in themselves. “They also -pleaded that 
the villages:in question .have been notified under the ‘Madras Estates (Abolition‘and. 
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Conversion into Ryotwari) Act, XXVI of 1948 (which shall, hereafter be .referred 
to asthe Act) as a result of which the Government “alone are the owners, and that 
‘the civil Court, had no jurisdiction to decide the questions involved in the suit. 
‘Several issues were framed in the suits but the learned Subordinate Judge’ took up 
for consideration Issue No. 11 as a preliminary issue. That issue was : : 
: “ Have the plaintiffs no Heh to. oe this suit since -the suit t villages have been taken over 
„by the Government ?” 
‘He held that the. civil Court had no jurisdiction to entertain the suits oy ‘reason of 
section 56 ofthe Act and dismissed them. The plaintiffs took up the matter on appeal 
to the District Judge who came to the opposite conclusion and as stated already re- 
manded the suits for trial on the other issues. ‘The main reason for the learned Dis- 
trict Judge’s view in favour of the Civil Court’s jurisdiction was that the cause of 
_ action for the suits arose before the notification of the villages. The defendants have 
filed the above appeals against the orders of the District Judge. It is admitted that 
the villages of Ariyakudi, Idayavoor and Vettiyar were undertenure villages in the 
Sivaganga Zamindari and that they have been validly taken over by the Govern- 
ment under the Act, The contention on behalf of the appellants is that as a result 
of the notification under the Act the village vested in the Government absolutely, 
‘thatthe respondents could have no right to possession and that the jurisdiction of the 
Civil Court is barred by section 56 of the Act. The view of the learned District 
- Judge that section 56 would not apply to a case where the cause of action arose prior 
to the notification under the Act cannot be sustained in the light of the decisions re- 
ported in Arunachalam Chettiar v. Narayan Chettiar’, Appanna v. Sri Ramamurthi®. But 
the question of jurisdiction would still remain to be decided having regard to the 
‘ nature of the reliefs prayed for in the suit and the competency of the Court to decide 
the issues in the case. Under the Act there is no express exclusion of the jurisdiction 
of the Civil Court to dispose of suits involving the determination of the question as to 
who is entitled to the kudivaram but it is contended that section 56 of the Act im- 
pliedly bars such suits being entertained. To appreciate the scope of the section it 
is necessary to advert briefly to the context in which the ‘Act was passed and its provi- 
sions. Under the Madras Estates Land Act, I of 1908, the landholder and ‘the 
-ryot had distinct interests in the-land.and the tenure of the ryot though substantial 
did not make him the proprietor of-the holding. The zamindar or the inamdar was 
-considered to be the landholder. The Madras Estates-Abolition Act XXVI of 1948 
was passed with the object of abolishing certain types of estates ‘and introducing the 
‘ryotwari‘system in its place.--Undeér. that Act a direct relationship: would be 
established betweem the ryot and the State by eliminating the intermediary and 
the former would become the proprietor ç of the land.’ That object was achieved 
by the Government acquiring the entire ‘estate and granting ryotwari patta on , 
the basis of a fresh tenute~under it. - Section 3° of “the Act provides for vesting 
of the entire estate inthe Government free’ from all claims after the notified 
date, section .11 for the grant of ‘ryotwari patta to the ryot in respect of, ryoti 
‘lands, sections 12,13 and 14 for the grant of ryotwari patta to the zamindar, 
jnamdar or under-tenure holder respectively with regard to certain .category 
oflands, The machinery for carrying out of the provisions of the Act is provided 
by sections 4, 5 and 8 which enable the Government to appoint the Director 
iof Settlement and Settlement Officers and to constitute tribunals for the purpose 
of the Act. The effect of these provisions is that all the rights of the landholder, 
‘ryots, inamdars and other persons interested in the erstwhile estate would cease 
on a notification being made under the Act and the entire estate would be vested in 
the Government absolutely. Compensation has been provided for to the landholder 
and to the encumbrancers claiming under him. The estate having thus vested in the 
‘Government it should normally be open to it to dispose of the lands as it pleased 
but the statute itself regulated as to how it shuuld be disposed of. As regards ryoti 
lands, private lands, etc., in the village the tenure was changed to one under the fami- 
liar ryotwari system under the Government, and ryotwari pattas are to be issued to 
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the ryots in respect of these holding and to the’ landholder in respèct of the private 
lands. The right to obtain such patta is regulated by thet -provisions in the statute. 
As the-old’ tenure has been abolished and a new one is created.in respect of the estates 
taken over by the Government, the rigift to obtain’a ryotwari‘patta‘is a new -right 
created by the statute. The ryotin an estate had.previously no such. right and 
indeed there was no direct relationship between him and ‘the’ Government ; ‘so also 
in the case of a landholder with regard to private lands, etc. Sections 11 to 14 
and 17 prescribe as to whom such patta is to be granted., As section 11 creates a right 
in the various ryots of the estate to, a ryotwari patta in respect of their ‘holdings, it 
may become necessary to decide as to who was the lawful ryot in case there are 
rival claims or disputes for grant of the patta. A machinery has been: provided in 
the Act for determination of such questions. Section 56 of the Act provides for the 
decision of such disputes by the settlement officers..subject to an appeal to “the 
Tribunal under the Act. Thus the statute which created the right has also privided . 
for an agency to decide disputes as to who was the lawful ryot of the eee prior to 
the notification. Section 56 ofthe Act runs thus: . 2 |. 2 


* 56. Gy Where an estate is notified and a dispute arises as‘ to” @ whether’ any rent due 
' froma got for any fasli year is in artear or (b) what amount of-rent is in arrear or (e) who the lawful 
ryot in respect ofany holding i is, the dispute shall be decided by the Settlement. Officer, 


(2) Any person ae himself aggrieved by any, decision ` of the Settlement Officer under 
sub-section (1) may within two’ months from the date of the décision or such further time as the 
Tribunal may in its discretion allow, appeal to the Tribunal ; vand its. decision shall be anak and 
not be liable to be questioned in any Court of law.” ; i 


Section 56 (1) (a) and (b) became necessary as the Madras Estates. Land Act 
stood repealed in relation to the estates notified. The Collector under that Act would 
cease to have jurisdiction. Section,56 provides the authority to adjudicate claims as 
to arrears of rent. As stated already claims to a holding may 4 alsé arise for Sa 
tion before the grant of the paita and this is provided : for in section 56 (1) (¢). 

s 

Section 56 ‘aes not expresily exclude the jurisdiction of the Civil Court ; 3 it 
confers jurisdiction—an exclusive jurisdiction to ‘the authorities mentioned therein, 
Section 65 of the Act which deals with the exclusion of Civil Court’s jurisdiction does 
not refer to matters in relation to which jurisdiction is conferred by-section.56. . But 
in view of the fact that the statute creates a right and also a remedy to get an adjudica- 
tion as to who would be qualified to get that right and makes the adjudication by. the 
statutory Tribunal final the jurisdiction of the Civil. Court should be held to: be 
impliedly prohibited in regard to that matter. But at the same time it is clear that the 
finality that attaches to the order of the Settlement Officér.and the. Tribunal ‘should 
be restricted to only that for,which it was intended by the Act, as-that jurisdiction is 
only for the purposes of the working of the Act, i.¢.,.to enable the grant. of patta, 
etc. The Officers and the Tribunal appointed under sections 4 and 8 of- the Act, are 
appointed for the purposes of the Act and would cease to have authority or become 
functus officio after their work is completed. They are not- permanent tribunals 
exercising a parallel jurisdiction to the Civil Courts. Their powers and jurisdic- 
tion are limited and specified. The object of section 56 being to enable an adjudi- 
cation of disputes for the purposes of the Act, the prohibition of the Civil Courts’ 
rights to decide disputes cannot extend beyond adjudication of those rights for which 
the statute provided. Exclusion of the Civil Courts’ jurisdiction cannot by impli- 
cation be held to be more than what is necessary for working out ‘the rights. created 
by the statute. Iffor instance the determination as to. who was lawful .ryot, ofa 
holding becomes necessary for the grant of a patta under the Act,. that would be 
within the exclusive jurisdiction .of the tribunals under the.Act. ` A person should 
not, for the purpose of obtaining a ryotwari patta, be enabled to get a declaration of 
his title to kudivaram so.as to’ force the tribunals under the Act-to grant.the. patta 
to him, as the duty of deciding that question is invested in the Tribunal. If, how- 
ever, that determination becomes relevant;for deciding any other, issue between,the 
parties in a civil-suit, there can be no:exclusion of jurisdiction of. the Civil ‘Court: - 
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- In Seéretary of State for India v. Mask & Go.!, the Privy Council stated it as settled 
law that the exclusion: of the jurisdiction of the Civil Court is not to be readily inferred 
but that such exclusion must be explicitly expressed or clearly implied. The scope 
of the rule in regard to the ouster of the jurBdiction of the Civil Courts has been 
stated in the classical passage in the judgment of Willes,. J., in Wolverhampton New 
Water-works Co. v. Hawkesford*. At page 356 that eminent Judge observed : 

‘There are three classes of cases in which a liability may be established founded upon a statute. 
One is where there was a liability existing’at Common Law and that liability is affirmed by a 
statute which gives a special and peculiar form of remedy different from the remedy which existed at 
Common Law ; there, unless the statute contains words which expressly or by necessary implication 
exclude the Common Law remedy, the party suing has his election to pursue either that or the statu- 
tory remedy. The second class of case is, where the statute gives the right to sue merely, but 
provides no particular form of remedy. ‘There, the party can only proceed by action at Common 
Law. But there is a third class, viz., where a liability not existing at Common Law is created by a 
statute which at the same time gives a special and particular remedy for enforcing it. The remedy 

` provided by the statute must be followed and it is not competent to the party to pursue the course 
applicable to cases of the second class.” 
The right to obtain ryotwari patta w was not Common Law right of the ryot who was 
holding under the landholder in an estate. That right as stated already is conferred 
on him by the Madras Act XXVI of 1948. Such aright being a creature ofa statute ' 
the remedy. provided by the statute should be deemed to be the exclusive remedy on 
the basis of the third category of the cases mentioned supra. “This is not really 
exclusion of jurisdiction of the Court but as stated by Maxwell in his Interpretation 
of Statutes (roth edition) at page 132 z 

“ Where indeed a new duty or cause of action is created by statute, and a special jurisdiction 
out of the course of the Common Law is prescribed there is no ouster of the ordinary Courts for 
they never had any.” 

In one view, therefore, there is no exclusion of any existing jurisdiction of the 
Court as the new right never came within its ambit, the statute itself having provided 
an agency for the exercise of the jurisdiction under the statute. As the statute 
confers rights and benefits to those persons who had certain pre-existing rights in the 
estate, it may become necessary to adjudicate on those rights. That right to adjuditate 
was given to the statutory tribunals for the purpose of granting rights declared by the 
Act. - Generally speaking the question as to who was the lawful ryot of a holding can- 
not have any practical importance after the estate has been taken over except forthe 
purpose of the grant of the ryotwari patta. That perhaps is the reason why the 
determination of the question is provided for by section 56. But if the relief claimed 
in a civil Court is not what is created or granted by the Act, e.g., the right to obtain 
a patta, but a Civil right the jurisdiction of the Civil Court which always existed, 

cannot be held to be ousted as the statute does not either expressly or impliedly ex- 
tinguish such rights. It may be that for the granting of such relief the question to be 
decided is as to who was the ryot of a holding. Such a determination would neces- 
sarily be incidental and cannot be deemed to be impliedly excluded by section 56. 

There is no provision in the Act to stay allsuits which involve the determination of 
the question as to who was the lawful ryot of a holding orone to refer that issue to the 
statutory tribunals for adjudication and to dispose of the suit on receipt of a finding 
from such tribunals. I am not able to see anything on principle or in the terms of 
the Act to hold that the Civil Court has been rendered powerless to decide a necessary 
issue between to the parties though such an issue is one contemplated under section 
56, for the purpose of deciding tights other than those created or provided for by ‘the 
Act. In my opinion that view is supported by authority. In Chigurupati Venkata- 
subba v. Ravi Ponnaiah®, there was a dispute as to the right to possession of certain lands. 
‘One of the isSues involved in the case was as to which of the parties was entitled to 
a patta from the landholder. Chandra Reddi, J.; (ashe then was) held that the Civil 
‘Court could certainly take cognizance of suits in “which title to the holding forming 
part of an estate is put in issue as relief of possession and mesne profits could not be 
granted by the Settlement Officer, they being beyond his competence and within the 
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purview of Civil Courts. The learned Judge, therefore, held that the jurisdiction of 
Civil Courts is not excluded when special forums. could not grant certain prayers. 
This question was considered by a Bench of Andhra High Court in Appanna v. Sri 
Ramamurthi1. In that case_a dispute afose as to the arrears of rent of a holding and 
also as to‘who was the lawful ryot... Subba:Rao, C.J., (as he then was) held that the 
reliefs prayed for came within the provisions of section 56 of the Madras Act XXVI 
of 1948 and that a suit was beyond the cognizance of the. Civil Court. While 
referring to the judgment of Chandra Reddi, J., cited above the learned Chief 
Justice held : 


“ We are not now concerned with a case wie the plaintiff seeks for reliefs which cannot be 
given under the Act. We need not therefore consider the question of the procedure to be followed 
in such a case where some reliefs fall directly under section 56 and some outside its scope. But if the 
learned Judge meant to lay down that the Civil Court is not barred even in respect of a dispute 
between two pérsons claiming to be lawful ryots with great respect we cannot agree with that 

view. ? 

IfI may say so with respect the last sentence in the learned Judge’s judgment should 
be taken in the context to refer only.to a case where the dispute was with reference 
to one of the rights granted by the Act. In Ramayya v. Brahmayya®, it was held 
that the right to obtain ryotwari patta can be enforced only before the special forum set 
up under the Act and that relief cannot directly or indirectly be sought elsewhere and 
that the Act doe$ not prohibit the grant of reliefs in regard to other rights flowing 
from possession, etc. That case related to a suit for partititon where the defence 
was that the defendant was entitled to ryotwari patta under section 11 of the Act and 
it was held that the claim could, be adjudicated in a civil suit. S.A. No. 1246 of 
1955* in our Court related to a suit for a declaration of the plaintiff’s title to the suit 
properties and for an injunction restraining the -defendants from interfering with 
the plaintiff’s possession of the suit lands. Ramaswami, J., on a-construction of the 
plaint held that the suit was in substance and in effect one based on title to occupancy 
right and the issue of patta by the zamindar in peepee ‘of the suit lands. The 

learned Judge observed : 
e°“ The mere addition of certain reliefs which are outside the ambit of the reliefs which can be 
granted by the: special Court will not prevent ‘the ousting of the jurisdiction of the Civil Court. It all 
depends upon the circumstances of each case. In Chigurupetht Venkatasubbiah v. Ravi Ponniah®, where 
the suit was of such a nature that the reliefs of possession and mesne profits could not be granted by 
the settlement officer and incidentally the question of title to the holding was also in issue it was 
held by Chandra Reddi, J.. that the jurisdiction of Civil Courts is not excluded when special forum 
could not grant certain prayers. But where the suit is in substance and effect as in this case only 
for the determination as to who is the lawful ryot the addition of certain prayers which can be granted 
or spas only at the determination of the dispute would not oust the jurisdiction of the special 

Our 

In this view the learned Judge held that the suit was not cognisable by the Civil 
Court. To a similar effect is the judgment of Mack, J., in The State of Madras v. 
v. Swaminathan*. That was'a suit for a declaration against the Government in re» 
gard to two strips of land that they were ryoti land and for an injunction from inter- 
fering with possession. ‘The lands were actually tank-bed lands but in 1927 patta 
was granted in certain proceedings in favour of the plaintiff.’ The learned Judge held 
that the substance of the suit was to obtain a patta and that, he held, could not be 
obtained in a Civil Court. Both the cases mentioned above proceed on the basis that 
it is the substance of the plaint.and not its form that has got to be looked into in 
deciding the question of the jurisdiction of the Civil Court. In this connection learned 
advocate for the appellants cited the decision in P. Bissoyi v. N. Sasamal®, in support of 
the proposition that the written statement should also be looked into for the purpose 
of ascertaining the real dispute between the parties. A similar question arose under 
section 189 of the Madras Estates Land Act I of 1908 in Swaminatha Udayar v. Asan 
Muhamed Rowther®, A Full Bench of this Court had to consider the question whether 
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‘a Civil Court-can adjudicate the question of title between two rival persons who. 
„claimed kudivaram interest in a particular holding. Under a partition decree the. 
‘ landholder was allotted more than what hewas entitled to in the estate, and he granted 
.a lease in favour of the plaintiff in the case@who subsequently attorned to the pure 
chaser from the landholder. He also got patta in his favour. ‘The partition decree-was. 
modified on appéal asa result of which in the restitution proceedings that followed 
the first defendant in the case became the purchaser. A suit was filed by.the plain- 
tiff against the purchaser for a declaration that he was entitled to continue in posses- 
sion. It was contended that section 189 of the Estates Land Act was a bar to the 
maintainability of the suit. .The Full Bench held that a Civil Court has the right to- 
enquire into the question of title to the land forming. part of an estate within the 
meaning’ of the Estates Land Act and to give. consequential ‘relief provided that 
‘relief i is not one in respect of which the revenue Court has exclusive jurisdiction. 


In the instant case the relief claimed is one of possession. Neither the Settlement 
Officer nor the Tribunal has any jurisdiction to: grant such a relief. It may be that 
for the purpose ofigranting relief the question whether which.of the parties had kudi- 
varam rights may have to be incidentally decided but such incidental decision is only 
to give relief as to possession and cannot bind the Settlement Officer or the Tribunal 
when they have to decide that question under the Act. Section 3 (d) of the Act itself 
‘recognises that if a person is prima facie entitled to patta, his posseSsion should not be 
disturbed by the Governrnent. A fortiori his possession should be protected by the. 
Courts as:against others. -Possessory title is well-known.under the.law. In Narayana 
Rao v. Dharmachar’, it was held that possession is good title against all but the true 
owner. In the case of a notified estate no question of title can arise as title would be 
with the Government till the grant of patta. The plaintiff if he proves possessory 
title should obtain possession against a trespasser without enabling the latter to 
acquire title by adverse possession. Similarly in a case where the plaintiff sues for- 
injunction, relief can be given on the basis of possessory title and it would not ‘be. 
necessary to investigate the question of title so long as the defendant is not the owner. 
Tt may. be. that in such cases the question as regards the right to occupancy befere 
the estate was taken over by the Government has to be investigated but such investi- 
gation as stated already is only-incidental to the ‘grant of relief. Bearing in mind the 
principle laid down -by Ramaswami, J., in (S. A. No. 1246 of 1955 2), that 
it is the substance of the plaint that has got to be looked into in deciding the 
question of jurisdiction I find that.in the present case the substantial dispute is as 
regards possession, a relief which cannot be granted by the tribunals under the Madras , 
Act XXVI of 1948 and which could be granted only by the Civil Court. Such. being: 
thé-case I am of opinion that the Civil Court should entertain the suits. To hold 
otherwise would lead to certain practical difficulties.‘ Let us take a case where the, 
plaintiffis a lawful ryot but the defendant trespassed into thé property. If the plain- 
tiffs’s suit for possession is not entertained by the Civil Court and if he is asked to go- 
and agitate his right to patta before the Settlement Officer and the Tribunal, it may be 
that by the time be gets his right to patta declared, by those tribunals the claim for 
possession would have become barréd by adverse possession by the defendant. I am. 
therefore of opinion that the suit in the form in which it was laid in the present case 
is cognisable by the Civil Court. It may be that during the course of the suit 
if the defendant is able ‘to’ obtain patta from the authorities. he. can produce 
that patta as an answer to the plaintiff’s claim that he has got superior title against.’ 
whom a decree for possession cannot be granted. I am, therefore, of the opinion. 
that the conclusion of the learned District Judge is correct and that these Civil 
Miscellaneous Appeals should be dismissed. There gul be no- order as to costs. 
Leave refused. . 


‘ 


R.M.. oo o o o Appeals dismissed: 
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. IN. THE HIGH COURT. OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. Kigin Chief Justice AND Mr. Justice GaNAPATIA 
PILLAL a 


V. S. Ratnaswami Padayachi | T ? eee! Appeliani* 
S D . ; ; : 
P. Mani: Pillai and others, | ; i esis 


Board Standing Orders (Madras), Rules 155 (12) (ii), 156 and 156-A—Scope of power of Government 
to interfere in revision—Orders of appointment of village officers—If revisable by Government-—Constitution of 
India (1950), Article 226—Orders of Administrative. Tribunal—When can be quashed by issue of writ. 


It is no doubt true that the newly introduced rule 156-A of the Board Standing Orders vests 
the State Government with wide powers in revision. But even under this Rule the Government is 
not empowered to interfere with findings/of fact except in the special circumstances mentioned in the 
séveral clauses of the rule. It is not open to the Government under this Rule to make a comparative 
estimate of the qualifications of the candidates and to decide in favour ofa particular candidate who. 
according to them was best qualified. Clause (ii) of sub-rule (12) of Board Standing Orders 155, 
does not prohibit the appointment of closely related persons as village officers in adjacent villages. 
The relationship or close relationship of an applicant for the post of a village officer, with a village 
officer in a neighbouring village is not fer se a disqualification. The rule only confers a discretion. 
on the officers to overlook the claim of a person, who is otherwise qualified, on the ground of such 
relationship, if they arg satisfied that his appointment is likely to interfere with the administration 


It may be that the Collector, Board of Revenue or Government are all Administrative Officers 
or bodies. But in passing orders under rule 156 or rule 156-A of the Board Standing Orders in 


appeal or revision they are acting judicially-and as such their orders are subject to the jurisdiction 


of the High Court under Article 226 of the Constitution. 


Appeal under clause 1 5 of the Letters Patent against the Order of Mr. Justice 
Balakrishna Ayyar, dated goth April, 1958 and made in the exercise of the Special 
Original Jurisdiction of the High Court in W.P. No. 1254 of 1956 presented under. 
Article 226 of the Constitution of India to issue a writ of certiorari calling for the 
re in G.O. Ms. No. 2822, dated 16th’ July, 1958 and quash the said order.. 


; ‘NG, R. Jågadısan, for Appellant. 
K. S. Sankara Ayyar, for rst Respondent. - 
The Additional Government Pleader (K. Veeraswami) for the 2nd Respondent. 


-© The Judgment of the Court was delivered by 


Rajamannar, C.:7.—This is an appeal from the judgment of BalakrishnaAyyar; J., 
disposing of Writ Petition No. 1254 of 1956 which was filed under ‘Article 226 of the 
Constitution of India by the first respondent herein who will be referred to hereafter: 
in this judgment as the respondent, for the issue of a writ of certiorari to quash the order: 
ofthe Government of Madras, G.O. Ms. No. 2822, dated 16th July, 1956, passed in 
the following circumstances. The matter relates to the office of the permanent head- 
man of the village of Keelamandur in Kumbakonam taluk. One Vaidyalirigam Pillai 
who was the permanent headman of the village died on gth October, i954, without 
leaving any lineal descendants.. There were two candidates for this-office which had 
thus become vacant, namely,: the appellant Ratnaswami Padayachi, and the res- 
pondent, Mani Pillai. The Revenue Divisional Officer, Kumbakonam, passed an 
order appointing the appellant to be the permanent headman of the village. The 
respondent preferred an appeal against this order to the Collector of Tanjore. On 
7th June, 1955, the Collector set aside the order of the- Revenue Divisional Officer 
and directéd him to dispose of the matter afresh, mainly-on the ground that the 
Revenue Divisional Officer had not subjected the appellant to anoraltest as regards - 
his literacy. The Collector also observed that the Revenue Divisional Officer had not 
given full consideration to the respondent’s claim. On 6th August, 1955,’ the Revenue ° 
Divisional Officer, Kumbakonam, again passed an order appointing the appellant - 
to the post. He examined the comparative qualifications: of the two candidates. 
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He rejected the claim of the respondent who, according to him, had certain factors 
in his favour, namely, relationship to the last office-holder and better property quali- 
fication on two grounds, namely: (1) that he had miserably failed in the oral test which 
he had conducted in order to assess the gertral knowledge and capacity of the two 
candidates and (2) that the respondent was the younger brother of the headman of the 
adjoining village of Pandanallur and there were frequent disturbances between the 
kisans and the mirasdars in the locality. The respondent again went up on appeal 
to the Collector who pointed out that the Revenue Divisional Officer did not confine, 
as he ought to have confined, the oral test merely to the question of sufficient literacy 
but had also examined the candidates with regard to their general knowledge which 
was not contemplated. He also disagreed with the view of the Revenue Divisional 
‘Officer that because of kisan trouble it was inexpedient to appoint the respondent 
as his brother was the headman of Pandanallur. After overruling these two grounds 
‘on which mainly the Revenue Divisional Officer had rejected the claim of the res- 
pondent, the Collector concluded by holding that practically from every point of 
view the' respondent was a better candidate than the appellant. The appeal was 
allowed. The appellant thereupon went up in second appeal to the Board of Revenue. 
The Board concurred withthe Collector. They gave weight to the fact that the 
respondent was related to the last office-holder. They also held that there was no 
material enough to show that the interests of the administration were likely to suffer 
by the appointment of the respondent to the office by reason of his brother 
being the village headman of the adjacent village of Pandanallur. The appeal was 
dismissed and the order of the Collector confirmed. The appellant then took the 
matter in revision to the Government. The Government finally passed an order 
allowing the revision petition and set aside the order of the Collector which had 
been confirmed by the Board of Revenue. The material portion of this order which 
‘was sought to be quashed by the respondenc runs thus : 


“ Government after examination of the case with reference to the records obeserved that Sri 
V. S. Ratnaswami Padayachi was better qualified for the office than Sri P, Mani Pillai, the respon- 
dent, who had miserably failed in the oral test conducted by the Revenue Divisional Officer, Kumba- 
konam. They also observed that the respondent was a direct blood brother of the headman of the 
adjoining village Pandanallur and that under the rules village cfiicers of adjacent villages should not 
be close relatives. The Government therefore provisionally concluded that the orders of the Collector 
of Tanjore in his R.C.A. No. 34573/36, dated gth October, 1955, appointing the respondent as 
headman of the village which were confirmed by the Board of Revenue should be set aside and that 
the orders of the Revenue Divisional Officer, Kumbakonam, appointing the petitioner (appellant 
herein) should be restored ”. 


The respondent filed the writ petition as aforesaid to quash this order of the 
Government (Writ Petition No. 1254 of 1946). Balakrishna Ayyar, J., allowed 
the respondent’s petition and quashed the order of the Government on the ground 
that the Government had exceeded the jurisdiction conferred on them to interfere 
with the order of the Collector and the Board of Revenue. The learned Judge 
overruled. the objection taken on behalf of the appellant that this Court cannot in- 
terfere with the order of the Government and issue a writ of certiorari because the 
impugned order of the Government was a mere administrative, executive'act and 
the order was not a quasi-judicial order which could be properly quashed by a wrlt 
of certiorari. The learned Judge therefore quashed the order of the Government. 
Hence this appeal. . 


It is common ground that the office to which this appeal relates is outside the 
two enactments dealing with village officers, namely, Madras Act III of 1895 and 
Madras Act II of 1894. The provisions relating to this office are to be found in 
Board Standing Order 156. Board Standing Order 156 (3) provides for appeals 
against orders of appointments. Claimants are allowed a single appeal against 
a departmental order of appointment ; but where the order of the Revenue Divi- 
sional Officer appointing a particular person is set aside by the Collector and another 
person is appointed, an appeal to the Board by the person prejudicially affected 
by the Collector’s order is allowed. Board Standing Order 156-A defines the power 
of the Government in revision against orders passed by any authority subordinate 
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to it and a similar power of revision to the Board of Reventie. It may be inciden- 
‘tally pointed out that this order was newly added. by G.O. Ms. No. 780, Revenue, 
‘dated 19th February, 1957,.in' view of the expression of opinion by a Full Bench 
„of this Court in Nagarathnammal v: Ibrahim Saheb. This order in’ so far as it is 
material for the purpose of the present appeal runs thus : 

“Notwithstanding anything contained in Standing’ Order No. 156 (3) and (4), the Govern- 
ament in respect of an order passed by the Board of. Revenue and the Board of Revenue in respect 
of an order passed by any authority subordinate to.it, may either suo motu, or on the application of an 
aggrieved party and for reasons to be recorded in writing, annul, modify, reverse or remit for 

- reconsideration such order on any of the following grounds, namely :— . 
_ (i) that the order is vitiated by illegality, material irregularity, obvious error resulting in 
miscarriage of justice or want of jurisdiction ; or 

(ii) that the Board of Revenue or any authority subordinate to it, as the case may be, has 
:acted in contravention of any existing instructions on the subject or has failed to exercise jurisdic- 
‘tion vested in‘ it 3........ i earn 


z Provided further that no order prejudicial to any party shall be passed unless he has had a 
weasonable opportunity of making his representations. ” 

Board Standing Order 156-A (3) lays down that an application which does 
mot satisfy- any of the grounds specified in items (i) to (iv) of clause (1) or which 
‘is made more thas sixty days after the date of the receipt of the order against which 
it is made shall be rejected in limine. Lo > 


It is obvious that wide as the powers are, the Government has not been 
vested with the power -to interfere with findings of fact except in the special 
circumstances mentioned in the several clauses in Board Standing Order 156-A 
(1). It was not suggested by Mr. Jagadeesa Ayyar, learned counsel for the 
appellant, that the order of the Collector or the Board of Revenue was vitiated by 
any illegality, ot material irregularity ; nor was our attention drawn to any obvious 
error resulting in miscarriage of justice. Equally it was contended that there was 
either want of jurisdiction or failure to exercise jurisdiction vested in the Govern- 
ment. It is clear, therefore, that the Government travelled beyond the limiis of 

` their jurisdiction in holding that on the merits the appellant was better qualified 
for the office than the respondent. We entirely agree with the learned Judge, 
‘Balakrishna Ayyar, J., that it was not open to the Government to make a 
comparative estimate of the qualifications of the candidates:and to decide in favour 
of the candidate who, according to them, was the best qualified. Indeed Mr. 
Jagadeesa Iyer did not defend this part of the order of the Government. 


That leaves us with the only other ground, namely, that the appointment of 
the respondent was against the rule which laid down that village officers of adja- 
cent villages should not be close’relatives. It was admittéd before us that the only 
‘provision in the Board Standing Orders. which contains any instruction in this 
matter is Board Standing Order 155 (12) (ii). Board Standing Order 155, rule 
12 (i) provides that two offices cannot be held by the same person permanently, 
and the principle that the headman and the karnam shculd not be related closely 
to each other should be‘followed as far as is consistent with recognition of legal claims.. 
‘Clause (ii) is the relevant provision. It runs thus :— 

“In areas to.which the Act does not apply, the principles laid down in sub-paragraph (1) above 
may be followed in regard to the appointment of village officers in adjacent villages and the appoint- 
:ing authority may, for reasons to be recorded in writing, overlook the claims of persons on the 


-ground that they are closely related to village officers in ‘adjacent villages to such a degree 
that their appointment is likely to interfere with the administration ’’. 


‘There can be no ‘two opinions as to the meaning of this provision and the inter- 
pretation placed on the provision by the Collector and the Board of Revenue 
was, in our view, right. The rule does not certainly prohibit the appointment of 
closely related persons to village offices in adjacent villages, as the Government 
appear to think. The relationship with a village officer in a neighbouring village 
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is not per se-a disqualification. All that the rule provides is that the claitns.of an. 
otherwise qualified pérson can be overlooked on the ground that, the appointment 

is likely to interfere with the administratión. This confers powers on the appoint- 

ing authority for sound reasons, and reason® to be recorded in writing, discretion 

to overlook the claim ofa qualified person. But before there can be such overlooking” 

it is incumbent that there should be a finding that the appointment is likely to inter- 

fere with the administration. Mr. Jagadeesa Iyer wanted to read the provision. 
in a different way. According to him, a person closely related to a village officer 

in any of the neighbouring villages cannot be appointed to any village ‘office unless , 

the appointing authority is satisfied that such appointment was not likely to inter- 
fere with the administration. This construction is opposed to, the plain lariguage 

of the provision and therefore cannot prevail. Whether in a‘particular case the 

appointment is or is not likely’ to interfere -with the administration is a matter 

‘entirely for the authorities on the spot like the Revenue Divisional Officer or the 

Collector to decide. Both the Collector and the Board of Revenue are clearly of 
opinion that there is no material on which it could be held that the appointment of” 
the respondent was likely to interfere with the administration because his brother 

was the village headman of the adjoining village of Pandanallur. The Govern- 

ment did not differ from their view but they proceeded on an entire misconception 

of this rule,. namely that the rule-prohibited the appointment ef a near relation. , 
We entirely agree with the following observation of Balakrishna Ayyar, J. : - - 


.. “Now, if we read the order carefully it will be found that it does not prohibit the appointment 
of relations as village officers of adjacent villagés. It only permits the appointing authority to.oyer- 
look the claim of persons on the ground that they are closely related and when the appointing autho- 
rity proposes to overlook the claims of any person on such 2 ground it is required to recofd in writing” 
its reasons for doing so. ` The appointing authority has to be satisfied that-the relationship i is likely 
to interfere with the administration. -It is clear that this paragraph confers a discretion on the 
appointing authority. When an order issued to a person gives him discretion to act in one or either 
of the two different ways and he chooses one and not the other, it will certainly not be corect to say 
that he has céntravened his instructioris. An examination of the G.O. whichis sought to be quashed 
shows that Government were under a misapprehension about the scope‘of this order. They say’ 
under the rules village officers of adjacent villages should not be close. relatives. The orde® of” 


Goverment proceeds on the footing that there is an absélute prohibition whereas it is not só * ° 


We, ‘therefore, hold that the Government were -not warranted in aes 
with the orders of the Collector and ‘the Board of Revenue on ‘either of the grounds 
set out in theit order. 


Mr. Jagadeesa. Iyer, learned counsel for the EE once more spr before : 
us the objection which he pressed before Balakrishna Ayyar, J., namely, that. the 
appointment -of a village’ héadman was in the naturé of an administrative act and 
the fact that there were provisions for appeals would not make it any the less an. 
administrative act, and therefore there was no duty on the part of the Tribunals to. 
act judicially. It was further contended that the mere fact that appeals have been. 
provided from one authority te another would not make: the proceeding judicial 
or quasi-judicial. In support of his contention Mr. Jagadeesa-Iyer relied om two- 
decisions of the Assam. High Court and a decision of the Madhya Bharat High Court. 
Both Hantimanbux v. S: D. C.; Sibsagar} and Assam Company v. State of Assam?, rélaté to- 
requisition of property under the Assam Land (Requisition and Acquisition) Act. 
XXV of of. 1948; as amended in 1949. The relevant provision of the- Act is section 
3 which inter alia laid down : 


“If in the opinion of the Provincial Government or any person authorised in this behalf by the: 
Provincial Government it is necessary so to do for maintaining supplies and services essential to the- 
life of the community or‘for providing proper facilities for accommodation, transport, communica-- 


tion, irrigation, or drainage or for providing land individually or in groups to landless, flood-affected.. ` 


or displaced persons, or to’ a society registered under the Indian Co-operative | Societies Act, 1912. 
++eee+»ethe Provincial Government, or the person so authorised, as the case may be, may by order ini 
writing, requisition any land and may make such further orders as s appear to it or to him ‘to be- 
necessary .or expedient in connection with the requisitioning ” 


v -m 





n ALR. 1952 Asam r15. - > -2 ALR. -1953 Asam 177. E 
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“Sub-section (3) -of.the section provides: that when -the order: for acquisition is 
made by any authority other than the'Provincial, Government; any' person interested’ 
in thé land may appeal to the Provingial Government. The learned Judges of the 
-Assam High Coiirt héld ‘that‘an order passed: by the’ Officer authorised in this behalf 
and the’ order passed’ by the Proviricial: Government were ‘administrative and there- 
fore could not be the subjéct-matter of a petition-under-Atticle’226; unless it was 
established -that the -authorities had: exceeded their jurisdiction:or the orders. were 
‘made mala fide: The learned’ Judges (it was the same ‘Division Bench which decided 
‘both the cases) were of the opinion that both thé’ Provincial Government and the 
` Officer who may be authorised under ‘section’ 3 (1) to-act have an administrative 
function to’ péerform and ‘the ‘decision of-either body: must be i in the exercise 
of their subjective ; discretion. Rám- Labhäya, O.C:J., observed-:: - ni 


. “The language usedi in: “section, 3 (31) indicates ‘that a judicial- approach was s not Sapia: 
-A judicial or’ quasi-judicial authority has to give its decision on the question of rights involved objec- 
tively. No such approach is éxpected from administrative authorities. This is one of the distinguish- 
äng features....section 3 (1) leaves the decision .of the question whether requisitioning of land is 
necessary for certain purposes to. the determination of the Provincial Government or any other officer 
authorised tó act under that clause.. They are left to, form the opinion that requistioning is necessary 
for some purpose specified in clause {1) of section’ 3 of the Act. Both the existence-of a recognised 
purpose and also the need for requisitioning s are matters to- be decided by the authorities Pi 
‘under section 3 (1) ae : ‘ ne : 


Now these two decisions are: paa eatively ow i the nature of the power cons 
ferréd on the Provincial Government: or its Officer’ to pass an order of requisition: 
- It is true an appeal was provided, but it was an appeal from the Officer to whom . 
the Provincial Government had itself delegated ‘its function ‘and the appeal was to 
the Provincial Government. The several ‘provisions of the Board Standing - Orders 
which relate to the appointment of the village headman are not analogous to ‘the 
provision conferring’a power of requisition on the Government or its delegate. - In 
Leelawati v. State of Madhya ‘Bharat*, it Was held that an order terminating the services 
of a civil servant cannot be quashed on certiorari. ‘There is'no analogy betweén thé 
distiplinary proceedings taken ‘by ‘the Government against’ a servant and the. ap- 
Ppointment : of village officers, such as we have in the-case before us: ‘If it were neces- 
sary we think that the decision ‘has to be examined, further before. it can be followed 


Refrence was made by Mr. Jagadeaia Iyer | io. . Maqbool |] "Hussain v The State Of 
Bombay®, ‘and the, observations of Bhagwati, J., at page 742. ~All that Was decided 
‘adjudging of confiscation, increased- rate of duty or ‘penalty under ithe provisions 
of the Sea Customs Act do not constitute a  Judginent or order. ofa. , Court or Judicial 
“Tribunal necessary, for the purpose of. supporting. a plea of double jeopardy., The 
scope of the ‘decision ‘does not“cover the present case. ‘ On: the-other hand, there is 
ample authority i iw decisions: of the Supreme Court which directly bear ‘on the ques- 
‘tion now before’ us.” It is sufficient to refer’ to two of them. - In Nagendranath v. 
‘Commissionner of Hills Divisién'; it was held: that whether or’ not an administrative 
‘body or authority functions as a purely administrative ‘oné or |in a quasi-judicial 
capacity, must be determined in each case, on an examination of-thé relevant statute 
‘and rules framed thereunder.” Sinha; J.;; who delivered the judgment of the Court 
referred with approval tò the statement of the law in: Halsbury’s- Laws:of England, 
‘3rd Edition, Vol. XI, at pages 55 and 56. For the present case it is ‘sufficient 
‘to refer to the following observations of the learned Judge :— ; 


“If the choice ‘had rested in ‘the hands of only one authority like the Diitrict Collector on his 
‘subjective satisfaction as to the. fitness of a particular candidate Without his orders being” amenable 
to an appeal or appeals or revision, the position may have been different.’ ‘But section g of the Act 
has laid down a regular hierarchy of authorities, one above the other, with the right of hearing appeals 
or‘revisions,: Though the Act and the rules.do not, in express terms, | require reasoned orders to be 
recorded, yet, in the context of the subject-matter of the’ rules, it becomes necessary. for the several 
authorities to pass, what are called ‘ a orders’. ‘Where there is a right vested in an authority 


RSE 
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created by statute, be it administrative or quasi-judicial to hear appeals and revisions, it becomes its. 
duty to hear judicially, that is to say, in an objective manner, impartially and after giving reasonable 
opportunity to the parties concerned in the dispute, to place their respective cases before it”. 
We may in this connection refer to the fact that Board Standing Order 156-A 
Ò) requires that the Government should record the reasons in writing for their 
interference with the order of .the subordinate authorities. In Sewpujanrai Lid. v. 
Collector of Customs, it was held that an order of confiscation or penalty under the. 
Sea Customs Act is not a mere administrative or executive act but is really a quasi- 
judicial act and therefore an application for a writ of certiorari lies in respect of such 
order. S. K. Das, J., refers to the point under discussion as concluded by recent - 
decisions of that Court as in F. N. Roy v. Collector of Customs*, which held that the 
imposition of a fine under section 167 (8) of the Sea Customs Act was really a quasi- 
judicial act. The learned Judge also referred to the latest decision in’ Leo Roy Frey 
y. Superintendent, District Jail, Amritsar*, where it has been held that in imposing 
confiscation and penalties under the Sea Customs Act, the Collector 
acts judicially. The view that an order of confiscation or penalty under 
the Sea Customs Act is a mere administrative or executive act is no longer tenable: 
In view of such direct authority reliance cannot be placed by Mr. Jagadeesa Iyer 
on the observations of Bhagwati, J., in Magbool Hussain. The State of Bombay*, which 
as we have mentioned above, dealt with quite a different point.. Mr. Jagadeesa 
Iyer contended that none of the ingredients mentioned in the leading case of Rex 
v. Electricity Commissioners, London Electricity Joint. Committee Go., was present in 
this case and so the order of the Government was not amenable to a.writ of certiorari. 
For reasons already given, we do not agree with him. There may be an adminis- 
trative body, but in discharging certain functions it may have to act judicially, In 
this case the Revenue Divisional Officer, the Collector, the Board of Revenue and 
the Government are all such administrative officers or bodies. Whatever may be 
said of the stage at which the Revenue Divisional Officer originally makes the ap- 
pointment, ‘certainly when an appeal or a revision petition is preferred, there is a 
duty cast on the authority concerned to act judicially. Mr. Jagadeesa Iyer was 
unable to say that any of thé appellate or revisional authorities could set aside -an 
order made in favour of a party without notice to the party and without, giving the 
party an opportunity to maintain the order in his favour. We are clearly of opinion 
that all the aforesaid authorities, and certainly the Government, act judicially 
when disposing of appeals and. revisions respectively. Their ‘orders, therefore, 
can be quashed by appropriate writs under Article 226 of the Constitution. 
‘We agree with Balakrishna Ayyar, J., on this point also. In the result the appeal 
is dismissed with costs.’ ‘Advocate’s -fee Rs. 100. a : B 
Mr. Jagadeesa Iyer submitted that in case we agreed with Balakrishna-Ayyar, J., 
in quashing the order of the Government, then the position would be that ‘the 
Government could take up the revision on its file and proceed to dispose it of afresh. 
It is true that in certain cases the result of an order of this Court quashing an order 
of an inferior Tribunal would be to set the matter at large and may lead to a fresh 
disposal of the matter which -had been once concluded by the order quashed by 
this Court. In such cases generally this Court does give a direction to that efféct, 
namely, that the matter. be heard afresh. But this is not the result which invariably 
should follow. In a case like the present for instance, such a result-cannot follow. 
The order of the Governmént has been quashed because.in the opinion of Bala- 
krishna Ayyar, J., with which opinion we entirely agree, none of the grounds men- 
tioned in Board Standing Order 156-A is present in this case, which would justify 
interference by the Government with the orders of the Collector and the ‘Board 
of Revenue. If any of the grounds had existed, then undoubtedly the Govern- 
ment Order could not have been quashed even if we happen to disagree with any 


1. (1958) M.LJ. (Cr.) 929 : (1958) S.CJ. gor: AIR. 1958 S.C, T19. 
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of the reasons.. It is because we have held that there ..is neither illegality nor lack nor 
excess of jurisdiction nor material irregularity nor any contravention of instructions. 
that we have held that-the Governmegt Order cannot stand. In such circum- 
stances we fail to see how the Government can again be called upon to deal with the 
matter afresh. 5 ari so he . 


R.M. Ta —— l ? Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMACHANDRA Iver. 
Rajammal Achi `” ' = # a a Appellani* 
r J. 7 : 4 
Govindasami Pillai .. Respondent, 


Madras City Tenants Protection Act (III of 1922), as amended by Act (XIX of 1955), section g— 
Period of limitation for application by tenant to acquire land in cases where decrees in ejectment have already been. 
passed. g i ` - 


The only period of limitation prescribed under section 9 of the Madras City Tenants’ Protec- 
tion Act, 1922, as amended by the recent Amendment Act XIX of . 1955 to enable tenants against 
whom decrees in ejectment have been passed before the amendment to apply for the sale of the land. 
to them is the period 8f one month from the date of the coming into force of the amending Act.. 
It is not correct to say that a tenantin such cases can apply under section g every time an. 
execution application is filed against him. - ue 

Appeals against the Decree of the Court of the Subordinate Judge, Kumba- 
konam, dated 7th March, 1957 and passed in A.S. Nos. 15 and rr of 1957 (E.A.. 
Nos. 603 and 480 of 1956 in O.S. No. 110 of 1954, District Munsif Court, Kumba-. 
konam) respectively. EN l i 

G. R. Jagadisan and M. Ramachandran, for Appellant. 

K. S. Desikan and K. Raman, for Respondent. 

+The -Court delivered the following >. fe 

Jupcmenr.—These appeals arise out of a common order of the learned Sub-- 
ordinate Judge of Kumbakonam. in A.S. Nos. 11 and 15 of 1957 setting aside the 
order in E.A, Nos. 480 and 603 of 1956 on the file of the District Munsif, Kumba- 
konam. The plaintiff-decree-holder is the appellant. The plaintiff filed O:S. No. 
110 of 1954. on the file of the District Munsif, Kumbakonam, for the recovery of" 
the suit mentioned site after removal of the superstructure with past and future mesne 
profits. According to the plaintiff, the defendant was a tenant who was let into 
possession of the property, and who had during the currency of the lease put up- 
the superstructure on the property. The suit was-contested by the defendant who 
denied the title of the landholder. Ultimately a decree was passed directing deli-. 

- very of possession to the plaintiff. That decree was appealed against and the appeal 
came up before the learned Subordinate Judge ef Kumbakonam, on 17th’ March,. 
1956. Meanwhile Madras Act ITI of 1922 was extended to the town of Kumbakonam, 
on 14th December, 1955.. The benefits of that ‘Act were claimed’ by the tenant 
when the appeal was heard by the learned Subordinate Judge. The learned Sub-. 
- ordinate Judge, however, declined to consider that claim at that stage but left the 
matter open for being agitated in the trial Court. The appeal was dismissed--with. 
a liberty to the tenant to ‘apply to the executing Court. It is unnecessary to consi- 
der as to how far that order is correct.. Some time after the disposal of.the appeal, 
the plaintiff-decree-holder filed E.A.. No. 480 of 1956.for a valuation, of the supers-. 
tructure on the property so that he can pay the tenant the value found by the Court 
and obtain possession of the land-and’ the superstructure. ` That -application was 
filed on 19th June, 1956. Notice of that application was at first sought to be served 
on the advocate for the tenant. The advocate refused to receive the notice, and 
under the orders of Court notice was personally served upon the tenant on 14th. 
July, 1956. The tenant thereupon filed an application E.A. No. 603 of 1956 on Ist: 


* AAA.O. Nos. 47 and 48 of 1957. `- goth September, 1957- 
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-Augist; 1956, ćlaiming rélief under section 9 of.the ‘Act to purchase the site from 'the 
landlord. . Both the applications were. contested and were heard together by the 
‘District Munsif of Kumbakonam. He helg that the tenant was not entitled to the 
relief under section 9 of the Act. but that the landlord could oni payment of the com- 
-pensation take the superstructure. He fixed the value of the superstructure. ‘in the 
sum of Rs. roo. Against the order of the District Munsif two appeals were- filed , 
before the Subordinate Judge, Kumbakonam. The learned Subordinate Judge 
‘held that ‘the periods’ ‘of time-‘mentioned“in'seétion 9 of thé Act should be com- 


-puted from the date when the decree. wassought to be executed and that the. 


tenant was in time in regard to his application for the purchase of the land. In that 


view he’ allowed -the tenant’s application and dismissed -the landlord’s..‘ The , 


plaintiff has come forward with the present appeal. 5 


” 


_ Section g (1) says thus : ` ae AIEEE 


7 “Any tenant who-is entitled: to compensation under section 3 and against whcm (a suit in 
ejctetment has been instituted or proceeding under section 41 of the Presidency Small:Cause Court 
Act, 1882, taken by the landlord, may within one month of the date of the Madras City Tenants’ 
Protection (Amendment) Act, 1955, coming into force or of the date with effect frem which this 
Act is extended to the municipal town or village in which the land is situate or within cne menth 
:after the service on him of summoris, apply to the Court for an order that the landlord skall te 
-directed to sell the land for-a price to be fixed by the Gourt.’ = š par Wes 
‘Inthe present case there is no question of service of any. summons -in a suit for 
ejectment, because such a suit was filed even before the Act came into force. _There- 
fore, the only. period of time within which the tenant cculd have applied for the 
benefit under section g was within one month of coming into the operation of the 
Act. There.is no second period given to him because the suit for éjectment had, 
already been filed. There is nothing in the Act to warrant-the view of the learnéd 


Subordinate Judge that the tenant would have a right every time an execution ap- ` 


plication is filed. The tenant in the present case not having filed any, application 
-within one month of the Act coming into force would not, be entitled ‚to the relief 


under section 9 though he would be éatitled to the relief by way of compensation. - 


“The order of the learned Subordinate Judge could not, therefore, be supported®and 

“is set aside-and that of the District Munsif is restored. i' “There will be no order as 
“to costs ih any of the Courts. , < -+> - > J ee eo oap A 

RM e ee Appeal ‘allowed. 

' IN- THE HIGH COURT OF JUDICATURE. AT MADRAS. >.>. 

er < (Special Original Jurisdiction.) , este ve a 


myn on 
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ee os “| Present. :-~Mr. Justice RAJAGOPALAN, , Soa i 
"K. A. R. Muthukrishna Chettiar );-. ys Petitioner® 
“Kanni Konar and others 4], i DN eo T 4. + Respondents. 


‘Madras Cultivating -Tenants Protection Act (XXV of 1955), sections 3 (2) (c) and 3 (4) (b)\—Useé of land 
‘as a fuel depot—Order for eviction—Granting of.time for payment of arrears-—Jurisdiction ‘of the Revenue Divi» 
“sional Officer—Scope and extent of —Writ under Article 226 of. the Constitution of India, 1950.. © > 

The use’of a portion'of the land as a fuel depot is not putting the land, for. agricultural dr 


‘horticultural pùrposes. -- The extent of land which has been diverted from - agricultural or horti- 


¿cultural purpose is immaterial in deciding whether the ĉultivating tenants’ had.. committed an act . 


-which came within the scope of section 3 (2) (c) of the Act. The. Revenue Divisional Officer in 
-refusing to order eviction of the tenant on the ground that the fuel depot.was maintained on a 
_small extent has failed to exercise the statutory jurisdiction vested in him by section 3 (2) (¢) of 
“the Madras Cultivating Tenants Protection Act and his order has to be set aside, oi 
The Revenue Divisional Officer has jurisdiction under section 3 (4) (b) of the Act to grant time 
vto the tenant for depositing the arrears of rent., The mere fact that the Officer has not recorded his 
reasons.for permitting further time for payment of arrears does not affect in the circumstances of the 
-case his jurisdiction nor does it make an erroneous exercise of jurisdiction. an 
Petition under Article 226 of the Constitution of India, praying that in the cir- 
“cumstances stated in the affidavit filed therewith the High Court will be pleased 
Y s. : i a x 
* W.P. No. 1244 of 1956. EE i E 2... Ist October, 1958. 
: Pee * (oth Asvina, 7880" Saka.) 
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to issue a writ of certiorari calling for the records in O.P. No. 31 of 1956 relating to 


the order, dated 2nd July, 1956, 0n the file of the Revenue Divisional Officer, 
Coimbatore, and quash the said orgler. 


R. Gopalaswami Ayyangar, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondents rand 2. 
-The Additional Government Pleader- ih: eesti for Respondent 3. 


The. Court made-.the following: : 


Orper.—The petitioner was the owner of the lands and respondents 1 and 2 
were the tenants. After Madras Act XXV of 1955 came into force, the petitioner 
applied for the eviction of respondents 1 and 2, who will be referred to hereafter 
as respondents, on two grounds: (a) that they were in arrears of rent and (2) that 
they had utilised a portion of the land that had been leased to them for agricultural 
purposes, for construction of sheds they were using as fuel depots. 


The Revenue Court found that the respondents were in arrears of rent. But 
under section 3. (4) (b) of the Act the Revenue Divisional Officer permitted the res- 
pondents to'pay the arrears of rent. That was done, and that ground of eviction 
was therefore no longer available. 


With reference to me second contention, the Revenue Divisional Officer 
recorded : f 


“This fuel depot is said to be maintained on a small extent. I do not think that this can be 
taken to fall under section 3 (2) (4).” 


z - 
F 


The application of the petitioner was rejected. The petitioner applied under 
Article 226 of the Constitution for the issue of a writ of certiorari, to set aside the order 
of the: "Revenue Divisional Officer. 


: * Learned counsel for the petitioner- urged that the Revenue Drva Officer 
erred in allowing time to the respondents to pay the arrears of rent, particularly i in 
the circumstances of this case. The Revenue Divisional Officer had jurisdiction 
to grant the time. The jurisdiction was vested in"him by section 3 (4). (b). ‘The 
mere fact that the Revenue Divisional Officer did not record the.reasons-in writing 
` why he permitted the tenants further time to pay the arrears, does not, in 

my opinion, affect, in the circumstances of this case, the exercise of this jurisdiction. 
Nor does it make an erroneous exercise of discretion. Since the arrears of rent have 


been paid, that may no longer be a ground for eviction for the learned counsel for 
the- petitioner to urge at this stage. ; 


One of the grounds on which eviction can‘ be sought is that set out in . 
section 3 (2) (c), use of the: land for any purpose not being an agricultural 
or horticultural purpose. ‘Phe.extent of the land which has been diverted from 
agricultural or horticultural purpose is immaterial. If any portion of the holding 
_ is used for a purpose other’ than agricultural or horticultural purposes the liability 
` for_eviction from the entire holding-will arise under section 3 (2) (c) of the Act. The 
specific finding’ of the Revenue Divisional Officer was that a portion of the land was 
in use as a fuel depot. What the extent was, was not recorded ; but then it was 
not material. I am unable to understand the further conclusion of the Revenue 
Divisional Officer, that it did not fall within the scope of section 3 (2) (b). Certainly 
use of the’ land: as a fuel depot is not putting the land for agricultural or horticultural 
purposes.’ As I have-pointed out, the extent of the land is immaterial in deciding 
whether the respondents as’ cultivating tenants had committed an act which came 
within the scope of section 3 (2) (c) of the Act. 


“This; is, reallly a case where’ the Revenue Divisional Officer failed to exercise 
the statutory. jurisdiction vested inhim, In fact he has virtually ignored the specific 
statutory direction in section 3 (2) (e). Itis not a matter for discretion.. 
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The rule nisi is confirmed, and a writ of certiorari will issue setting aside the 
order of the Revenue Divisional Officer, which in effect means that he will have to 
dispose of the petition afresh in accordance with law and decide whether on 
the second contention, if proved, the petitioner is entitled to obtain an order of 


eviction. i 
The petition is allowed. No order as to costs. i 
V.S. — . Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. Rayamannar, Chief Justice. 


R. Padmanabha Naidu ` .. Petitioner! 
D; a 
V. K. Ponnuswami Naicker .. Respondent. 


Madras City Tenants Protection Act (III of 1922), section 9—~Pericds of limitation under as regards 
application by tenants—Applicability. 

The two periods of limitation prescribed in section 9 (1) of the Madras City Tenants’ Protection 
Act in regard to application by tenants are alternative. A tenant can file an application under the 
section either one month after the coming into force of the Amending Act or*within one month after 
service of the summons on him. Obviously in cases where suits in ejectment were instituted before 
the Amending Act at a time when the tenant was not entitled to make an application, the pericd of 
one month from the date of service of summons could have no application. In such cases the alter- 
native period could be availed of. But in cases where an earlier instituted suit in ejectment is taken 
up in revision and is remanded the issue of the notice for disposal after remand may be considered 
as equivalent to a summons for purpose of section g (1) of the Act even though in form such a notice 
may not be the same as a summons contemplated in Order 5, rule 1 of the Presidency Small Cause 


Courts Act. 


_ a Quaere.—Whether a suit in ejectment instituted in the Court of Small Causes be deemed to 
‘be pending on the ground that a revision petition against an order made in that suit is pending in 
the High Court and whether a tenant can apply under section 9 of the Act to the High Court during 
the pendency of the revision petition? ° 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of Small Causes, Madras, dated grd December, 1956 and 
made in M.P. No. 2305 of 1956 in Ejectment Suit No. 98 of 1953. 


N. G. Vijayaraghavachariar and G. Srinivasan, for Petitioner. 
K. Venkataramanit and S. B. Mani, for Respondent. 


The Court delivered the following 


‘Jupcment.—This is a petition filed under section 115 of the Code of Civil Pro- 
cedure to set aside an order passed by the learned Third Judge of the Court of Small 
Causes on an application made under section g of the Madras City Tenants Pro- 
tection Act as amended by Madras Act XIX of 1955 in the following circumstances. 
The petitioner before me filed a suit in ejectment against the respondent in January, 
1953, alleging that he had taken an oral lease of a vacant plot of land forming part 
of door Nos. 164 and 165, Wall-Tax Road, G. T., Madras. The defence put up 
was that this vacant land was a part of and appurtenant to premises which had 
already been let to him in 1941 and that the ejectment suit was not maintainable. 
By an order, dated gth January, 1954, the learned Judge of the Court of Small 
Causes upheld the objection of the respondent and directed the return of the 
ejectment petition for presentation to the proper Court. The petitioner thereupon 
preferred a Civil Revision Petition to this Court against the said order directing a 
return of his plaint. That revision was allowed by Basheer Ahmed Sayeed, J. The 
learned Judge held that the return of the plaint for presentation to the proper Court 
was wrong and directed that the plaint be received back, when presented, by the 
Court of Small Causes and dealt with according to law and in the light of the obser- 
vations made by him on the evidence on record. This order was made on grd 
retort COLCA A OC ences tetany 
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August, 1956. It is not clear to me whether there was any actual re-presentation 
to the Court of Small Causes after the order of this Court. Learned counsel for 
the petitioner, Mr. N. C. Vijayaragavachariar says that though there was an order 
by the Small Causes Court for return of the plaint, the papers were not taken back 
by the petitioner and that the plaint continued to remain there. Be that as it may, 
on 13th September, 1956, we find that the learned Judge of the Court of Small Causes 
direoted issue of notice to the parties for hearing on the 1st October, 1956. Admit- 
tedly within thirty days of the service of this notice the respondent filed a petition 
under section 9 of the Madras City Tenants Protection Act, as amended by Act XTX 
of 1955, praying that the Court may fix the value of the suit land which he submitted 
e was prepared to’pay to the petitioner. 


Two main pleas were taken by the petitioner to this application under section 
9, namely, (1) that the respondent was not a tenant entitled to the benefit of the 
Act and (2) that the application was barred by time. The learned Judge held 
against the petitioner on both the points and ordered the appointment of a 
Commissioner on the deposit of a fee of Rs. 50 into Court by the respondent. The 
petitioner secks to revise this order. 7 - 


The only point pressed on me by Mr. Vijayaragavachari, learned counsel for 
the petitioner, is the point of limitation. Section g of the Madras City Tenants 
Protection Act as amended by Madras Act XIX of 1955 in so far as it is material 
to the revision petition runs thus: 


“* Any tenant who is entitled to compensation under section 3 and against whom a suit in eject- 
ment has been instituted or proceeding under section 41 of the Presidency Small Causes Courts Act, 
1882, taken by the landlord, may, within one month of the Madras City Tenants’ Protection (Amend- 
ment) Act, 1955, coming into force or of the date with effect from which this Act is extended to the 
municipal town or village in which the land is situate, or witlfin one month after the service on him 
of summons, apply to the Court for an-order that the landlord shall be directed to sell the land for 
a price to be fixed by the Court.” hg 

e There are thus two periods of limitation prescribed under this provision. One 
has relation to the coming into force of the Amendment Act of 1955. That date 
is roth September, 1955. The other has relation to the service of the summons 
on a tenant in a suit in ejectment or proceedings under section 41 of the Presidency 
Small Cause Courts Act. The petitioner’s learned counsel contended that the appli- 
cation out of which this revision arises made by the tenant was beyond either of the 
two periods of limitation prescribed. The application was made on 1st October, 
1956, far beyond the period of one month after the Amendment Act came into force 
If the summons originally served on the tenant when the petitioner filed his eject- 
ment suit is taken into account, the application is hopelessly barred. On behalf 
of the respondent it was contended that the notice which was served on him on 27th 
September, 1956, must be deemed to be a summons within the meaning of the term 
in section g and the application was filed within one month after the date of the 
service of that notice. It was pointed out that this present application could not 
have been filed within one month of the date of the coming into force of the Amend- 
ment Act of 1955 because at the relevant time there was no suit in ejectment or 
proceeding under section 41 of the Presidency Small Causes Courts Act pending. 


It is clear'that the two periods prescribed in section g (1) of the Act are alter- 
native. Ifthe applicant can bring himself within the limit of either period, he will 
be in time ; in other words, an applicant can file the application either within one 
month after the coming into force of the Amendment Act or he may file the appli- 
cation within one month after service on him of summons. One thing appears to 
be beyond any controversy, namely, that it would have been impossible for the res- 
pondent to file the application under section g within one month after the service 
of the summons in the proceeding originally issued by the Court because it is com- 
mon ground that the respondent was not then entitled to make an application under 
that section. z e 


: One of the points raised in argument was whether there was a suit in 
ejectment or proceeding under section 41 of the Presidency Small Cause Courts Act 
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pending when the Amendment Act .came into force. Learned counsel.for the 
petitioner contended that as-the Civil Revision'Petition against the order of the Small 
Cause Court returning the plaint was pen@ing in this Court, it must be deemed, 
that there was such a suit or proceeding. I must confess that there is room for argu- 
ment either way. It may be said that a proceeding under section 41 of the: Presi- 
dency Small Cause Courts Act had been instituted and though there was an order’. 
by the Court directing return of the petition, that order was subject to a revision-peti- 
tion pending in this Court. The matter was therefore at large and it must be deemed ` 
that the proceeding which had been taken by the landlord continued to be subsisting’ 
till there was a final order by this Court. Eventually it was decided that the pro- 
ceeding had been properly filed in the Small Cause Court, that is to say, that the 
original presentarion was proper. On the other hand, it might be said that-when 
once the Small Cause Court rightly or wrongly directed a return of the petition to 
be presented to the proper Court, the proceeding was no longer on the file of the 
Small Cause Court. What was pending in this Court was only a revision against 
- the order of the Small Cause Court directing the return. The proceeding itself 
cannot be deemed to have come up to this Court and that it was pending here. Ido 
not think for the purpose of this petition it is necessary to decide this point because 
Tam of opinion that the petition is within time according to th¢ other alternative 
period prescribed. I may further mention in passing one practical difficulty, if the. 
first of the alternatives is to be applied. The Civil Revision Petition was‘ not dis~. 
posed of till one month after the Amendment Act came into force. Now could the 
tenant have filed a petition under section 9 and if so, where? I am not certain if 
he could have filed a petition under section g in this Court in the pending Civil 
Revision Petition tentatively, that is to say, in case this Court were to allow the Civil 
Revision Petition and restore the proceeding to the file of the Small Cause Count. 
It is obvious that the petition could not have been filed in the Small Cause Court 
- till this Court made its order on the revision. : 


: The learned Judge of the Court of Small Causes held that the notice which Was 
served on him on 27th September, 1956, must be taken as the summons. The actual. 
notice is in these terms: : 


“Take notice that you are hereby required personally or by a pleader duly instructed to 
attend before the III Court on rst day of October, 1956,- at 10-30 o’cleck in the forenocn as the 
above case is posted for fresh trial as per High Court order in Civil Revision Petiticn No. 1176 
of 1954, dated grd August, 1956”. - 


It is true that the word summons does not actually occur in this notice. But 
there can be no doubt that the purpose for which this notice was issued, is exactly 
the same as that for which a summons is issued especially for final disposal. The 
order of the High Court directed that the plaint should be. received back, when pre-. 
sented, by the Small Cause Court and dealt with according to law. It proceeds 
on the footing that in law there is no plaint on the file of the Small Cause Court on 
the date of the order of the High Court. It isnot clear whether the plaint was 
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Simall Cause Courts Rules, nevertheless! in L E it is equivalent to such a summons 
for the purpose of section 9 (1) of the Act, The underlying reason for prescribing this 
period is that within a reasonably short time after the tenant comes to know of the 

insitution of a proceeding’ in ejectment against him, he should apply to the Court for 
an order“directing the landlord to sell him the land. Now in this case till the service 
of the notice on the respondent he could not have known that the landlord had 
re-presented the petition which had been directed to be returned by the Small Cause 
Court originally and that he was proceeding with the petition. Within the time 
prescribed, namely, one month after service of this notice on him, the tenant did 
apply to the Court. I agree with the learned Judge of the Court of Small Causes, 
that the application was made within time. The Civil Revision Petition fails and 
is dismissed with costs. 


R.M. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mkr. Justice BALAKRISHNA AYYAR. 
Wakefield Estate by -Proprietor, Hitchi Gouder .. Petitioner* 
v. ye ak 


P. L. Perumal, President, Neelamalai Plantation Workers’ - ; 
Union .. Respondent. 


Minimum Wages Act (XI of 1948), section 2 (1) and section 20—En:ployeo—If includes a past employee 
Summary remedy under section 20—If available to past employee. 


The word ‘ employee ’ is defined in section 2 (i) of the Minimum Wages Act as meaning a person 
who is employed and it-does not include past employees. As such the summary remedy provided 
by section 20 of the Minimum Wages Act cannot be availed of by past employees. 

Petition under Article 227 of the Constitution of India praying the High Court 
to révise the Order of the Labour Court, Coimbatore, dated 31st December, 1957; 
and made in M.W.P. No. 80 of 1957. 


`T. R. Ramachandran and T. K. Subbarao, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 


The Court delivered the following , 


Jupement.—This is a petition under Article 227 of the Constitution to revise 
the order of the Labour Court of Coimbatore in M.W.P. No. 80 of 1957, dated 
gist December, 1957. 


On 19th October, 1957, 32 persons who claimed to be workers in an estate 
called the .Wakefield Estate applied through the President of the Neelamalai 
Plantation Workers’ Union to the Labour Court at Coimbatore for certain directions 
under section 20 (3) of the Minimum Wages Act. Their case was that they had 
been working in Wakefiled Estate from March, 1957, cc September, 1957, and that 
they had not been paid the wages due to them under the Minimum W ages Act. They 
claimed that a sum of Rs. 1,1 53-3-0 was duc to them in the aggregate and prayed,” 
that directions be given, to the management of the Wakefield Estate to pay theni this 
money. 


The Manager of the Estate filed a count ter in which he stated : 


‘None of the applicants is entitled to claim the difference in wages claimed as done of the 
petitioners is employed by this respondent”, 
The workers filed a rejoinder to the effect that ‘‘ the petitioners are. vakna 
employed by the respondent”. . The respondent filed an additional counter in which 
he admitted that some of the applicants had worked in his estate for some days in 
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March, 1957 ; but he categorically asserted that none of the workers had worked in 
his estate on any day from April to September, inclusive. The Tribunal held that 
the workers were entitled to the amount they claimed and issued the directions 
prayed for. The management has now come to this Court to have this order quashed. 


The first question that arises for determination is whether any of the respondents 
actually worked in Wakefield Estate from April to September, 1957, inclusive. Of 
the 32 petitioners, 10 were examined as W.Ws. 3 to 12. Ifwe leave them out for the 
moment there would be 22 of the petitioners left. To show that any of them worked. 
in Wakefield Estate at any time from April to September, 1957, inclusive, there is 
extraordinarily little evidence. Learned counsel for the respondents was able to 
draw my attention only to two sentences in the evidence of W.W. 12 as constituting 
the evidence on this point. One sentence was in the chief examination which ran as 
follows : 


“Through till Deepavali, I have been working. The persons whose names you now read are 
all workers who were all regularly working here till Deepavali’’. 


The other sentence was in cross-examination and it ran : 


“Al the workers who figure in this petition and whose names were read just now all have 
been working only in our estate’. 


W.W. 12 who gave these two answers is an ignorant and illiterate woman who does 
not know even her age. The record does not show what names were put to W.W 12- 
when she was examined in chief. It will also be noticed that so far as the answer she 
gave in cross-examination is concerned, it does not indicate what the period of time 
was during which these persons worked in Wakefield Estate. If these 22 persons 
actually worked in Wakefield Estate from April to September inclusive, 
it is really surprising that no better evidence was forthcoming. Not one of these 
persons went into the box to say that he or she actually worked in the estate during 
that period. Not one of the 9 persons who were esamined as W.Ws. 3 to 11 stated 
that any of these 22 persons worked in the estate. I may mention here that name of 
none of these persons appears in Exhibit M-4, the acquittance roll maintained by the 
Wakefield Estate for the period from April to September, 1957. Certain comments 
were made on this register and to those I shall return presently. At the moment it 
will be sufficient to mention that name of not one of these persons appears in the 
register. 


So far as W.Ws. 3 to 12 are concerned, they did no doubt say that they worked 
in the estate from April to September, 1957. But there is nothing more than their 
word of mouth and to support it ; there is no evidence whatever ; the name of not 
one of these persons appears in Exhibit M-4. So far as this document and some others 
produced by Wakefield Estate are concerned, the criticism was made that they were 
not produced before W.W. 1 the Labour Officer who visited the Estate in October, 
1957 and therefore they must be spurious. On this comment I would make a few 
observations. The first is that the person whom W.W. 1 asked to produce the books 
was the manager of the estate, and he then stated that the books were with the 
proprietor. Ifthe proprietor had been called upon to produce any book and he had 
omitted to do so, then the criticism based on non-production of the book would have 
some force. That apart, I find it impossible to believe that Exhibit M-4 could have 
been fabricated. The motive for fabricating a book of this kind could have arisen 
only after the disputes between the parties started. That dispute came into existence 
only in October, 1957. To fabricate a book like Exhibit M-4 would have required 
the co-operation of at least 33 persons, because either the signatures or the thumb- 
marks of as many as 33 persons appear in this book, one may presume that the exis- 
tence of the dispute between the Wakefield Estate and the respondents must have 
been known to the other workers in the estate. In that context it is very unlikely 
that the management would have sought to enlist the co-operation of any of the 
workers to fabricate a document of this kind. Even if it had it is in the last degree 
unlikely that the workers would have obliged the management. I notice, at page 
11 of the book, thumb-marks of various persons without the amounts paid to them 
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having been entered. This no doubt shows that the thumb marks of the worker 
were obtained in advance of the entries. But it does not show and cannot show that 
the register was fabricated. The comment was made that Exhibit M-q does not 
contain the initials of any officers. I dohot consider that circumstance to be of any, 
imaportance. . 

The lower Court observed that the evidence of these workers (W.Ws. 3 to 12) 
that they are permanent workers is fully supported by Exhibits W-1 to W-11. 
This observation is demonstrably erroneous. Exhibits W-1 to W-11 are chits issued 
by one John on behalf of the management requesting that the persons referred to in 
them be given medical attention and treatment. There is no evidence whatever to 
show that the persons mentioned in the chits are among the petitioners. None of the 
persons, whose names app2ar in the chits has been examined and certainly no one 
who has been examined has given evidence to say that he or she is the person referred 
to in any of thase chits. : : 

Regarding the failure of the management to produce certain books the Court 


below observed : f 

“Regarding W.W. 2, he also stated that at a time when he inspected, he wanted certain bcoks. 
The Manager did not produce them Thus, the non-prcducticn of material bccks is clearly made 
out by these two officerg Even at the time of the enquiry the management had not cared to 
produce the books said to have been signed by the Labour Oficer”. j 
The Tribunal, however, did not ascertain what the books were which were called for 
and which were not produced. Nor did it consider what bearing those books would 
have had if produced on the claim of the respondents that they had been working 
in Wakefield Estate from April to September, 1957. 


The Tribunal did not say in clear terms that Exhibits M-4 is a fabricated docu- 
ment, and on the evidence it is impossible to reach or maintain any such conclusion. 
If that document is not fabricated, the claim of the petitioners that they worked in 
Wakefield Estate from April to September, 1957, must fail. ; 


So far as March, 1957, is concerned names of some of the petitioners appear in 
Exhibit M-3, and so the only question here is whether they have been paid the 
minimum rate of wages they are entitled to under the Act or only smaller amounts. 
On this point there is the evidence of W.W. 1 which runs as follows : 

“ Men workers were paid Re. 1-4-0 and women workers Re, 1-0-0, and pluckers at 6 pies for 
Ib. of green leaves plucked. This is what the workers told me. The manager also told me that this 
is correct, i.¢., what the workers told me ”. 
This witness was not cross-examined on this part of his evidence, and I must take it 
as correct. No doubt Exhibit M-3 shows that they were paid at the rate fixed by 
the statute ; but to this circumstance I attach no importance. Very often receipts are 
taken from employees for amounts larger than those actually handed over to them.: 
On this part of this case my conclusion is that all the petitioners whose names appear 
in Exhibit M-3 are entitled to be paid for March, 1957, the difference between the’ 
wages actually paid to them according to the evidence of W.W. 1 and what would be 
admissible to them under the Minimum Wages Act. : 


The learned advocate for the respondents referred me to the decision in Nagendra’ 
Nath Bora v. Commissioner of Hills Division, Assam, * where the scope of the power of the 
High Court to interfere under Article 227 of the Consticution is explained and conten- 
ded that in the present case there is no jurisdiction whatever for interfering with the 
conclusions reached by the Tribunal. Ifthe conclusion reached by the Tribunal had 
been based on some little acceptable evidence, however inadequate it might be, I 
would not have interfered. . But so far as 22 of the workers are concerned, the evi- 
dence is so little as to be practically non-existent. So far as the other ten are concerned, 
there is no doubt some evidence, namely, the statements of W.Ws. 3 to 12. But that 
evidence is one, which,in my opinion, no reasonable man could possibly accept. 
Before we can accept their evidence, we must be prepared to say that Exhibit M-4 is, 

° 
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fabricated document arid it seems to me that it is impossible tosay that. That being 
so, I think this Court will be justified in interfering. i 


The sécond contention of Mr. Jagadisa Iyer was this. “The summary tency 
provided by section 2 (2) of the Minimuð Wages Act is available only to an 
employee. So far as it is now material the definition of the word ‘employee’ in section 
2 (i) runs as follows : 

K Eniployee means any person who is employed for hire or reward to do any work, _. E ar 
in a scheduled employment in respect of which minimum rates of wages have been fixed.” 
The definition then goes to say that the word ‘employee’ includes out-workers’ ‘and 
other persons declared to be employees by the appropriate Government. With that 
. We are not now concerned. According to Mr. Jagadisa Iyer a person who seeks re~ 
lief under the Act must be an employee within the definition of the Act at the time 
he secks the relief. 

In the Industrial Disputes Act which is an earlier enactment the word workman 
is defined as meaning any person employed in any industry and includes for certain 
purposes workmen who have been discharged. But persons who have eased to be 
employees are not included in the definition of ‘employee’ in the Minimum Wages 
Act:' According to ordinary routine practice a draftsman who was called upon to 
define a word, in a statute would look for precedents in the earlier Acts and it is un- 
likely that he would have overlooked the definition of workm’n in the Industrial 
Disputes Act of 1947, which had been passed only about a year before. The inference 
legitimately arises that persons who ceased to be employees were deliberately left out 
of the definiiton of the word ‘employee ’in 1948. Dealing with this aspect of the 
matter, Mr. Sankaran, the learned advocate for the respondents, contended that ifthe 
view which Mr. Jagadisa Iyer put forward is accepted, the result would be that an 
employee whose services have been terminated without his having been paid the 
wages due to him in full would be unable to recover them. But that is not so. 
Where minimum wages have been fixed for an employee in any industry, he would 
have earned those minimum wages during the period he was in employment. ‘The 
sum, of money payable to him would be a debt which he can collect by resort to, 
should the need arise, the ordinary Courts. It will also be open to him to raise an 
industrial dispute over che matter. An, employee whose services are. terminated 
will not, therefore, lose the wages he has earned. The only thing is that he will not be 
entitled to invoke the summary machinery provided in section 20 of the Minimum 
Wages Act after he ceases to be an employee. : ; ; ; 

There is nothing new in such a view of the matter. . Under the Madras Estates 
Land Act, for example, a landholder to whom arrears of rent are due could collect 
the money by distraining the movable property of the ryot in arrear. But he would 
not be entitled to do so,if before effecting the distraint the relationship of landholder 
and ryot ceases to exist. 

The argument of Mr. Sankaran requires that the word ‘employee’ in section 20 
of the Act should be so construed as to include past employees. If that had been 
the intention of the Legislature it is difficult to understnd why the section was not so 
drafted as to include past employees also. If we look. into ‘the Indian: Companies 
_Act we find that the relevant sections there are so drafted that where it is intended to 
confer rights or to‘fasten liabilities on past members, the word ‘past members’ are 
inserted in the appropriate place. Similar provision is to be found in the Co-opera- ` 
tive Societies Act ;. and I have no doubt that there are other carmen which 
contain similar provisions. i 


‘Since section 20.speaks only ¢ of employees and does not speak of past EEN 
and since the word ‘employee’ is defined as meaning a person who is employed, I 
consider that the summary remedy provided by : section 20 is not available to past 
employees. On this-ground alone, this petition is bound to succeed. 


"This petition is allowed and the order of the Gout Sopp is set t aside, There will- 
be no. order as to costs. ae oe z r ; 


RM. i as Paton allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i Present :—MR. QuSTICE SUBRAHMANYAM, 
In the matter of the Trade Marks Act (V of 1940) 
d 


ae 


i an 
_ dn the matter of Registered Trade Mark No. B-1108, B-62078 and B-62080 
in the name of the Mysore Spinning and Manufacturing, Co., Ltd. 


Sri Chamundeeswari Weaving and Trading Co. (Private) Ltd. .. Petitioner * 


v. 
The Mysore Spinning and Manufacturing Co. Ltd. and another .. Respondents. 


Trade Marks Act (V of 1940), sections 37 and 46 (2)—Jurisdiction— High Court’’—Meaning— 
Section 2 (1) (d), “in relation to any State’’—Meaning and effect of—Trade Marks registered in Bombay— 
Owner of marks having registered office in Bombay and Spinning Mill in Mysore State—Application to remove 
trade marks by another—Jurisdiction of High Court at Madras—Absence of allegation or proof that goods 
bearing marks in question are being sold in Madras State—Effect. 


The expression “ High Court” in sections 37 and 46 (2) of the Trade Marks Act cannot be 
interpreted as a High Court which exercises jurisdiction in any part of India, on the ground that any 
High Court in India would have jurisdiction to entertain a petition by any citizen of India to have 
another citizen’s trade mark struck off the register, because the effect of the registration of the trade 
mark in question exteads to the whole of India. Such a view would be inconsistent with the defini- 
tion of High Court in section 2 (1) (d), as amended by the Adaptation of Laws Order I of 1956, 
because the words ‘‘in relation to any State, the High Court for that State’? would then be 
deprived of all significance. Hence an application under sections 37 and 46 (2) may not be enter- 
tained by the High Court of Madras unless the subject-matter of the application has relation to the 
State of Madras in a sense in which the subject-matter does not have relation to every other state in 
India by reason merely of registration. 


The first respondent, a company having its registered office in Bombay, owned and conducted 
a Spinning Mill in the State of Mysore. It applied for and obtained registration of its trade marks 
by the Registrar of Trade Marks of Bombay. 


The petitioner whose application for registration of a trade mark was opposed by the first res- 
pondent applied to the High Court of Madras under sections 37 and 46 (2), while the application 
wassstill pending before the Registrar, praying that the first respondent’s registered trade marks be 
taken off the register. There was no allegation or evidence that the first respondent’s goods bearing 
the trade marks in question were being sold in Madras. ` 


Held, that the subject-mátter of the application had relation to the States of Bombay and 
Mysore, it had no relation to the State of Madras, and hence the High Court at Madras had no 
jurisdiction to entertain the application under sections 37 and 46 (2) of the Act. 


Abdul Ghani v. Registrar of Trade Marks, A.1.R. 1947 Punj. 171, referred to. 

Original petition with the prayers as follows: . 

1. That the Registered Trade Mark B-1108, B-62078 and B-62080 may be removed from the 
Register ; 

2. That the first respondent may he directed to pay to the petitioners the taxed costs of the 
petition ; and 

3. That such further or other orders as to this honourable Court may seem fit may be passed. 

T. S. Nagaswami Ayyar, for Petitioners. 

T. R. Srinivasan and VY. L. Narasimhamurthi, for first Respondent. 

The Court delivered the following 

Jupement.—This is a petition under sections 37 and 46 (2) of the Trade Marks 
Act (Central Act V of 1940) for the removal of the trade mark of the first respondent 
from the Register of Trade Marks. 

The petitioner is a private limited company carrying on buisness in the manufac- 
ture and sale of handloom sarees. The first respondent is a company whose regis- 
tered office isin Bombay. It owns and conducts a spinning mill in Bangalore. The 
second respondent is the Registrar of Trade Marks, Bombay. 

__ On 10th June, 1942 , the first respondent made Application No. B-1108 for the 
registration of a trade mark consisting of the word ‘Chamundi’ in respect of cotton 
and artificial silk piece goods of all kinds. On 7th October, 1942, the first respondent 
Se a ee ee 
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made two further ‘applications, being Applications Nos. B-62078 and B-62080 for 
registration of trade marks each containing a picture of Goddess Chamundi and clai- 
ming registration of the marks in respect o 

i ‘ tissues (piece goods) ; bed sheets and table covers ; textile articles not included in other 
classes ’ 
All thc three applications were accepted and thé marks were registered. The regis- 
tration was, dated’ roth June, 1942, in the one case and 7th October, 1942, in the 
other cases. The registration of all the three marks has been renewed for a further 
period of 15 years, after the expirdtion of the seven years from the original date of 
registration under the. provisions of section 18 (1) of the Trade Marks Act of 1940. 
The Registrar in his statement says that the three trade marks Nos. B-1108, B-62078 
-and B-62080 are "associated with one another under the provisions of section 12 of 
‘the Trade Marks Act. 


The petitioner applied to the second respondent by Application No. 141798 on 
goth December, 1949, for the registration of the trade mark containing a picture of 
Goddess Chamundi, in respect of piece goods. ‘The application was opposed by the 
first respondent and is pending before the second. respondent. The petitioner files 
this application under sections 37 and 46 (2) of the Trade Marks Act praying that 
the first respondent’s registred trade marks Nos. B-1108, B- 62078 and B- 62080 
be taken off the register. 


The petitioner alleges that, in respect of piece goods, the trade marks were 
‘registered without any bona fide intention on the part of the first respondent, that they 
should be used in relation to such goods, and that up to a date one month before the 
date of this petition a continuous period of five years or longer had elapsed during 
which the trade mark was registered and during which there was no bona fide use 
‘thereof in relation to those goods by the first respondent. 


The first respondent takes a preliminary objection that the High Court of Madras 
does not have jurisdiction to hear and decide the petition. The point is whether the 
petition can be heard and disposed of by this Court. oS 


Section 37 (1) enacts that a registered trade mark may be taken off the register 
on an application to a High Court or to the Registrar. The term ‘High Court’ is 
thus defined in section 2 (1) (d) of the Act, as amended by the Adaptation of Laws 
No. 1 Order of 1956. 

“ High Court means—(a) in relation to any State, the High Court for that State ; (b) in telioù 
to the Union territories of Delhi and Himachal Pradesh, the High Court of Punjab.; (c) in relation 
to the Union territories of Manipur and Tripura, the High Court of Assam ; (d) in relation to the 
Union territory of the Andaman and Nicobar Islands, the High Court at Calcutta; and (e) in relation 
to the Union territory of Laccadive, Minicoy and Amindivi Islands, the High Court of Kerala ”, 
Under sections 37 and 46 of the Act, this Court would have jurisdiction to entertain 
this petition, if the subject-matter of the petition relates to this State. The question’ 
therefore, resolves itself into whether the subject-matter of the petition has relation to 
the State of Madras. There is no authority directly bearing on the point. 


The Act provides for an application to be made either to the High Court or to 
the Registrar on several matters. Section 72 of the Act enacts : 


** Where under this Act an applicant has the option of making an application either to a High 
Court or to the Registrar : 


(a) if any suit or other proceedings concerning the trade mark in diston is pending before 
a High Court or a District Court, the application shall be made to that High Court, or as the case 
may be,-to the High Court within whose jurisdiction that District ‘Court is situated ; 


b) if in any other case the application is made to the’ Registrar, the Regištrar may, if he 
thinks fit, refer the application at any stage of the proceedings to a High Gaure: E 


Section 46 (1) enacts :— 


' Save’ as otherwise expressly provided in this Act, an appeal shall lie, within the period 
prescribed by the Central Government, from any decision of the Registrar under this -Act or the 
-Rules made thereunder to the High Court having Jurisdiction ; 


Pfovided that if any suit or other proceeding concerning the trade mark in question is 
periding before a High Court or a District Court, the appeal shall be made to the High Court, 
or’as the case may be, to the High Court within whose jurisdiction that District Court is situated. ”? 
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The expression ‘High Court having jurisdiction’ occuring in section 76-(1) of the Act 
came up for consideration in Abdul Ghani v. Registrar of Trade Marks... In that case, 
certain persons living in the ‘Punjab hag applied for registration of their trade marks 
to the Registrar of Trade Marks at Bombay. The applications were dismissed. 

They filed appeals in the High Court of the Punjab, Abdur Rahman, J., (sitting; 
Sel held that the High Court of the Punjab did not have jurisdiction to ‘hear the 
appeals. The learned Judge took -the view that the only High Court which had 
jurisdiction to hear appeals from the decision of the Registrar under section 76 (1) was 
the High Court in whose territory the office of the Officer who ordered the registry 
was situate. It is unnecessary for the purpose of this case to consider, speaking with: 
respect, the correctness of that view. The decision would become directly applica~ 
ble if the Registrar refused the petitioner’s application for registration of the trade 
mark and the petitioner preferred an appeal to the High Court of this State instead 
of to the High Court at Bombay. ` 


The only question for consideration is whether the Nenias of the petition, 
namely, the removal of the trade mark of the first respondent from the register of 
trade marks, relates to the State of Madras. The petitioner contends that any High. 
Court.in India would have jurisdiction to entertain a petition by any citizen of India, 
to have the first resgondent’s trade mark struck off the register, because the effectof the. 
registration of the first respondent’ s trade mark extends to the whole of India: Any 
such view would be inconsistent with the definition of a ‘High Court’ given in the 
Act. The definition of a High Court is not ‘High Court which exercises jurisdiction 
in any part of the territory of India’, but ‘in relation to any State, the High. Court for 
that State’. Every order passed by a Registrar has effect throughout the country 
(apart from Jammu and Kashmir) for the simple reason that the Act extends to the 
whole of India (except Jammu and Kashmir). Therefore, if the expression ‘ High 
Court’ occurring in sections 37 and 46 (2) and the other sections of the Act be deemed 
to be equivalent to any High Court in the territories to which the Act extends, then, 
the, words ‘in relation to any State, the High Court for that State’ are deprived 
of significance. The definition clearly shows that, in the opinion df the Legislature, 
the subject-matter of an application may have relation to one or more States, and 
not to others. Sections 72 and 76 show that, where a suit or other proceeding is 
pending in a Court, then the subject-matter of the dispute regarding the trade mark 
relates to the State in whose territory that Court is situate. In this particular case, 
there is no suit or other proceeding pending in any Court regarding the first res. 
pondent’s trade mark. . 


An order that the trade mark be struck off the register would affect the first 
respondent and his business.. The first respondent’s head office is at Bombay and 
its mill is in the Mysore State. The subject-matter of the petition, therefore, re- 
lates to the States of Bombay and Mysore. If the trade marks were struck off the 
register, it would directly affect the business transacted in the States of Bombay 
and Mysore. The High Court at Bombay has jurisdiction for the reason that 
striking off the trade mark relates to the registration done at Bombay. 


If goods béaring the first respondent’s trade mark were being sold in the State 
of Madras, then, striking off the trade mark from the register would affect business 
done in Madras, and it might be held that, for that reason, the subject-matter of 
the petition has relation to the State of Madras. It is not alleged that the’ first res- 
pondent’s goods bearing the trade marks in question are being sold in Madras.. The 
allegation indeed is that no piece goods bearing the first respondent’s trade marks 
have ever been sold in Madras. 


It is true that the petitioner files the application in order that his own trade. 
mark which, according to him, is in use in the State of Madras may be registered’ 
by the Registrar of Trade Marks; but registry of the petitioner’s trade mark would 
not follow automatically on-the first respondent’ s trade mark being struck off the 
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register. If that relief be granted, the Registrar would thereafter have to consider 
whether the petitioner’s trade mark should be registered. 


I am unable to agree with the petitioffer’s argument that the subject-matter 
of the petition, namely, the removal of the trade mark registered on an application 
by a citizen of Bombay or Mysore has relation to the State of Madras because such 
registration has effect throughout India (excluding Jammu and Kashmir), and the 
State of Madras is a State in India. Any such view would be to deprive the words 
sin relation to any State, the High Court for that State” occurring in the definition 
of a High Court of all significance. I hold that the petition may not be entertained 
by this Court unless the subject-matter of the petition has relation to the State of 
Madras in a sense in which the subject-matter does not have relation to every other 
State in India by reason merely of registration. I find that, while the subject-matter 
of this petition has relation to the States of Bombay and Mysore, it does not have 
relation to the State of Madras and that this Court does not have jurisdiction to 
entertain the petition under section 37 or section 46 (2) of the Act. 


The petition is returned for presentation to a Court having jurisdiction. If 
the petition be so re-presented, the costs incurred by the parties in this Court will 
be provided for by the order to be passed by such other Court. If the petition be 
not re-presented, the parties will bear their own’ costs in this*Court. 


P.R.N. —— Petition returned for presentation 
to proper Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Special Original Jurisdiction.] ° 
PRESENT :—Mnr. Justice RAJAGOPALAN. 
L. Balakrishnan .. Petitioner* 


v. : 
The Deputy Inspector General of Police, Southern Range, 
Madurai and another ’.. Respondents. 


Civil Service (Classification and Control) Rules—List of persons considered fit for promotion—Deletion of- 
name from—No justiciable right arises. 


Promotion is not a question of right. Even if the preparation of the list of persons considered 
fit for promotion was governed by any statutory rules neither the amendment of the list nor dele- 
tion of names therefrom will make that a justiciable issue, because both continuance in office and 
preferment in due course or otherwise are still within the pleasure of the executive. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith, the High Court will be pleased 
to issue a writ of certiorari calling for the records connected with the Order of the 
Deputy Inspector General of Police, Southern Range, Madurai, passed on or about 
18th May, 1955, removing the name of the petitioner from the promotion seniority 
list from the Sub-Inspectors to the Circle Inspectors and communicated to him by 
the proceedings, dated 16th June, 1956, passed in C.No. 855/Petn./55 of the Deputy 
Inspector General of Police, Southern Range, Madurai and to quash the said 
order made therein and to award costs of this writ petition. 


S. Mohan Kumaramangalam, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for Respondents. 

The Court made the following 

Orver.——All that the petitioner could claim was that at one time he was con- 
sidered fit for promotion, and that subsequently he was told he was not fit for pro- 


motion. Names of persons considered fit for promotion are included in what is 
known to the Depariment as the C list. That by itself confers no enforceable rights 


er A Retest 
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on the persons whose names have been so included. Promotion cannot be claimed 

as a matter of right. Neither the removal of a name from the list of persons tenta- 
tively considered fit for promotion, nog even denial of promotion can be equated 

to any of the punishments for which the Civil Service (Classification and Control) 
Rules provide. As I said, promotion is not a question of right. Even if the pre- 
paration of the list was governed by any statutory rules, neither the amendment of ~ 
the list nor deletion of names therefrom will make that a justiciable issue, because 
both continuance in office and preferment in due course or otherwise are still within 

the pleasure of the executive. 


__ The'removal of the petitioner’s name which is admitted in the counter-affidavit 
will not make it a justiciable issue. It is on that ground that I must direct the dis- 
charge of the rule nisi. The petition is-dismissed. No order as to costs. 


V.S. — . Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present ;—Mnr, Justice RamacHANyDRA IYER. 


Tajunnisa Bibi Ammal ; 1» Appellant” 
v. ; 
Rahmath Bibi Ammal l `a. Respondent. 


Mahomedan law—Hiba-bil-iwaz—Requisites—Deed of settlement in consideration of a promise to marry— 


Teula be proper consideration for Hiba-bil-iwaz—Possession—Relationship between donor and donee—Relevant 
actor. : : 


_A hiba-bil-iwaz is validly made when there is a bona fide intention on the part of the donor to 
divest himself in presenti of the property and to confer it upon the donee and when the gift is made for 
consideration. Delivery of possession is not necessary to complete the gift. 


The consideration for hiba-bil-iwaz need not be money only. Anything which is a valid 
consideration under thé law would be an /wez or return and therefore would constitute proper 
consitleration for hiba-bil-iwaz. A promise to marry is a valid consideration. 


The question of possession has to.be judged having regard to the relationship between the 
donor and the donee. 


Where the donor was the mother-in-law of the donee the properties should be held to be in 
the possession of the donees’ husband as the mother-in-law is a purdanishan lady. The husband’s 
possession will be the wife’s possesison having regard to the solemn declaration contained in the 
settlement deed as regards transfer of possession. i 


Even on the basis that the settlement constitutes a gift pure and simple, it must be held that 
there has been delivery of possession. : ` 


Rahim Baksh v. Muhammad Hasan, (1888) I.L.R. 11 All. 1, distinguished. 


Appeal against the Decree of the Court of the Subordinate Judge of 
Kumbakonam in Appeal Suit No. 79 of 1955, preferred against the Decree of the 
Court of the District Munsif of Kumbakonam in Original Suit No. 122 of 1954. 


A, Abdur Rahim and Mahboob Alikhan, for Appellant. 
S. Gopalaratnam, for Respondent. 


o 


The Court delivered the following : 


Junomenrt.—This Second Appcal arises from the decree of the Subordinate 
Judge, Kumbakonam, in A.S. No. 79 of 1955, reversing the d:cree of the District 
Munsif, Kumbakonam, in O.S. No. 122 of 1954. The plaintiff is the appellant. 
The plaintiff filed a suit to recover possession of the suit properties together with 
mesne profits. The defendant is her mother’s sister, The defendant has a son 
by name A. D. Sultan Rowther, who has not been evidently fortunate in his married 
life. He first married a wife and divorced her after a few months. He then married 
a second wife and divorced her in about a year. Eight months thereafter the plain+ 


en e 
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tiff was married to him. Evidently there was some difficulty in getting a suitable 
bride for Sultan Rowther. On the eve of the marriage a settlement by way of gift 
of the suit properties was made by the defendant to the plaintiff, her sister’s daughter. 
That settlement was-undoubtedly made in consideration of the marriage. Exhibit 
B-1 is the settlement: deed executed by the defendant in favour of the plaintiff on 
22nd June, 1948. The document was registered on 24th June, 1948, on which date 
the marriage of the plaintiff with her cousin brother Sultan Rowther took place. 
He-was evidently fickle minded, and a short time after the marriage he abandoned 
the plaintiff and it appears that he has taken to another wife. -The plaintiff filed 
the present suit for recovery of possession of the properties from her mother-in-law, 
the defendant. That suit was resisted on the ground that the gift was sham and 
not intended to be actéd upon arid that it could not validly convey the properties 
as possession of the properties was not given to the plaintiff on the date of the gift. 
The learned District Munsif held that the settlement deed was executed in conside- 
ration of the marriage and that there was delivery of possession and that that was 
enforceable as a gift. He therefore decreed the suit.’ The defendant took up the 
matter in appeal to the Sub-Court, Kumbakonam. The learned Subordinate 
Judge without really appreciating the relationship between the parties has disposed 
of the case in a'rather mechanical\manner. He has held that subsequent possession 
of the properties always remained with the defendant and hef son and therefore 
there could not-have. been a valid delivery of possession within the meaning of the 
Muhammadan Law on the date of the gift. In that view he held that there’ was 
no’ valid gift in favour’ of the plaintiff. There was also another aspect of the case 
put forward on behalf of the plaintiff before him. That was that the gift in the 
present case was not a gift pure and simple but a hiba-bil-waz. On this question 
also the learned Subordinate Judge held against the plaintiff and allowed the appeal 
and dismissed the suit. The plaintiff has come forward with this Second Appeal 
against the judgment of the lower appellate Court. 


I am not satisfied that the lower Court was correct in either of the two con- 
clusions arrived at by it. A hiba-bil-twaz has been defined in Mulla’s Mahomedan 
Law’ (14th Edition), at page 155 in section 168 thus: 

‘* A hiba-bil-iwaz, as distinguished from a hiba or simple gift, is a gift for a consideration. It is 
in reality a sale, and has all-the incidents of a contract of sale. Accordingly possession is not required 
to complete ‘the transfer as it is in the case of a hiba, and an undivided share (mushaa) in property 
capable of division may be lawfully transferred by it, though this cannot be done in the case of a hiba. 
Two conditions, however, must concur to make the transaction valid, namely, (1) actual payment 
of consideration (iwaz) on the part of the donee, and (2) a bona fide intention on the part of the 
donor to divest himself in presenti of the property and to confer it upon the donee.” 


As regards ths latter point there is no difficulty in the present case.. Exhibit B-1, 
the settlement deed, itself says, 


` e X have left the said properties in your possession and enjoyment this day itself”. 


As regards th: first requisite, Mr. Gopalaratnam, the learned Advocate for 
the defendant contends that a hiba-bil-iwaz could only be for money consideration 
and it could not be justified, if consideration was other than money.’ In this con- 
nection he relied upon the decision in Rakim Bakhsh v. Muhammad Hasan}. It was 
held in that case that a hiba-bil-iwaz or a gift for an exchange, is a transaction made 
up of two separate acts of donation, i.e., of mutual or reciprocal gifts of specific pro~ 
perty between two persons, each of whom is alternately donor and donee, and that 
it did not include the case of a gift in consideration only of natural love and affection 
or of services or favours rendered. So the learned counsel for the respondent con- 
tends that there can be no hiba-bil-iwaz in respect of a promise to marry. I do not 
agree. Ths decision in Rahim Baksh v. Muhammad Hasan’, related to a case where 
there was a gift in reccgnition of past services. The case is only an authority for 
the proposition that mere natural love and affection could not afford a sufficient con- 
sideration to convert a mere gift or hiba into a gift for consideration or hiba-bil-iwaz. 
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That case cannot justify the contention raised on behalf of the defendant that consi- 
deration for hiba-bil-iwaz should be only money consideration. Promise to marry 
has been recognised as a valid consideraġion, and this could particularly be so when 
under the Mohammadan Law the concept of the marriage is that itis only a contract. - 
Therefore, when the plaintiff agrreed to marry the defendant’s son, there was suffi- 
cient consideration for the defendant to execute a settlement deed, as under the 
Law a consideration’ can proceed from a third party. In Muhammad Esuph Ravuttan 
v. Paitamsa 4mmalt, a Muhammadan executed a deed of settlement of certain 
land in lieu of dower on his wife. It was held that it was a bona fide transaction 
by way of hiba-bil-iwaz and was supported by consideration, which was said to be 
a release by the wife of her right to dower. .Mr. Abdur Rahim, the learned counsel 
for the plaintiff contends that there are two types of hiba-bil-iwaz, one which he calls 
true or the orginal hiba-bil-iwaz and the second which he styles as a false hiba-bil-iwaz, 
which is a device adopted by the Indian lawyers to meet the exigencies in certain 
situations. In this connecticn he has drawn my attention ‘to the decision in Sari- 
Juddin Md. v. Mohiuddin Md.* According to the learned counsel, for a true hiba- 
bil-iwaz consideration in the shape of money is not necessary but any consideration 
would suffice. In support of that contention he refers to a passage - in Tyabji’s 
Muhammadan Law, grd Edition, page 449. section 408. The proposition is stated 
„thus : 
“ Whatever may validly form the subject of hiba may validly form the subject of iwak or return ; 


and doing or abstaining from doing something may operate as iwaz, whether suck act or abstention 
has been antecedently stipulated for, or subsequently to the primary gift, accepted as iwaz. 


Quaere, whether part of the subject of hiba may be validly accepted as waz.” 


As I stated above, I am of opinion that there is no authority for the proposition 
that an iwaz should necessarily be in the shape of money. Anything which is a 
valid consideration under the law would be an iwaz, and therefore would consti- 
tute proper consideration for a hiba-bil-iwaz. Applying that test I am of opinion 
that ‘in thé present case the settlement deed, Exhibit B-r is only a hiba-bil-iwaz, the 
consideration thereof being the agreement to marry the defendant’s son. In sucha 
case even if there had been no delivery of possession, the gift would be valid and the 
plaintiff would ‘be entitled to maintain the suit for ejectment: This finding is suffi- 
cient to dispose of this appeal. But I am of opinion that the finding of the learned 
* Subordinate Judge on the question of possession also is wrong. It has been held 
that the question of possession has got to be judged having regard to the relation- 
ship between the donor and the donee. In the present case the donor was no other 
than the maternal aunt cum mother-in-law of the plaintiff. The properties should 
be held to be in the possession of the plaintiff’s husband as the mother-in-law was 
admittedly a purdanashin lady. If the plaintiff’s husband’s possession is proved, 
then the plaintiff herself should in the circumstances be held to be in possession 
having regard to the solemn declaration contained in the gift deed; Even if Exhibit 
-B-1 is considered merely as a gift pure and simple, I am of opinion that the learned 
District Munsif is correct in his conclusion that there hasbeen delivery of possession. 
The judgment and decree of the lower Court are therefore set aside, that of the 
District Munsif restored and this appeal is allowed with costs throughout. 


VS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


© Present :—Mr. JUSTICE SUBRAHMANYAM. 


“‘Vuppalla Chinna Venkataramaniah-alias Raju - .. Petitioner” 
v. i - 
Vuppalla Peda Venkatramaiah and others .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 9 (proviso) and sections 36 (1) and 37 
.(2)—Plaint praying for partition and separate possession of half a share in the partnership assets after providing 
for the debts of the firm—Court-fee is payable under sections 36 (1) and not 37 (2). 


Section 36 (1) of the Madras Court-fees Act (1955) applies to suits for dissolution and accounts 
of a partnership. The relief prayed for in the plaint (partition and separate possession of half share 
of assets of dissolved partnership after provding for the debts) arises out of a situation which is specifi- 
cally provided for in section 36 (1) of the Act. Whatever the name which the plaintiff may give 

‘to the relief he seeks the relief relates to the accounts of a dissolved partnership and Court-fee is pay- 
‘able under section 36 (1) and not under section 37 (2) of the Court-fees Act. 


Where a situation in which the plaintiff seeks ‘a relief stated in a section of the Act is one of several 
- situations in which the relief may be prayed for but the particular situation is specificalty provided for 
in another section of the Act Court-fee should be paid under the latter section only. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Cuddalore, dated 14th Febru- 
ary, 1958 and made in Check-slip in O.S. No. 118 of 1957. 


A. Srirangachari, for Petitioner. 
N. C. Raghavachari and N. S. Varadachari, for 1st Respondent. 
The Additional Government Pleader (K.-Veeraswami), for the State. 


“The Court made the ‘following 


; Orver.—The point for decision in this Civil Revision Petition is whether on 
‘the plaint the plaintiff has to pay Court-fee under section 37 (2) of the Court-fees 
Act asin a suit for partition and separate possession of property owned in common, 
or under section 36 (1) of the Court-fees Act as in a suit for accounts of a dissolved 
“partnership. me 


The plaintiff and the first defendant were doing business in partnershp. The 
firm was dissolved in 1953; but the affairs of the firm had not been wound up when 
-the suit was instituted. The plaintiff does not allege that, at the time of the dis~ 
solution or subsequent thefeto, there was any agreement between the partners re- 
garding the manner of winding up the affairs of the partnership. He described 
in Schedule “ A ” the assets of the partnership and in Schedule-‘‘B’”’ the debts 
payable by the partners. He prayed for a decree directing partition and separate 
possession of his half share of the partnership assets. He prayed also that provision 
be made for the discharge of the debts specified in Schedule “ B ”. 


The learned Subordinate Judge held that, on the plaint, Court-fee was payable 
under section 36 (1) of the Court-fees Act and not, as had been done by the plaintiff, 
under section 37 (2) of the Act. He directed the plaintiff to pay Court-fee under 
section 36 (1) and allowed him time for the purpose. 


In this Civil Revision Petition, the plaintiff contends that the learned Subordi- 
nate Judge’s order is wrong, and that, on the plaint allegations, Court-fee is payable 
only under section 37 (2) of the Act. 


Property which belonged to a partnership does not cease to be the property 
of the partnership by reason only of the dissolution of the partnership. Section 47 
of the Indian Partnership Act enacts that 


eS 
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x “ after the dissolution of a firm the authority of each partner-to bind.the firm, and the other 
mutual rights and obligations of the partners, continue notwithstanding -the dissolution, so far as 
É % 


may bé necessary to wind up the affairs ofthe firm’. . . . 

For purpose of winding up, the preperties'of the firm continue to be properties 
of the firm’and do not, by reason of the dissolution, become the properties of the 
partriérs as distinct from the ‘firm.’ (Please see also Lindley’ on “ Partnership ”, 
eleventh edition, page 723): ‘After-the dissolution of a partnership, the partnership 
is deemed to continue for the purpose of’ winding up’ and that which was partner- 
ship, property continues to be such until the accounts are wound up., The rights 
ofthe partners in relation to the properties on the dissolution of the partnership are 
thus stated in. section 46 of the Indian Partnership Act: > 2 + TN 

“ On the dissolution of a firm, every partner or his representative is entitled, as against, all the 
other. partners or other representatives, to have the property of the firm applied in payment of the 
debts- and -liabilities-of the firm, and to have the surplus distributed among the partners, or their 
representatives according to their rights ee i 

MAST Nf I T e ET E E S SOE ee N roe PENELA 
The rules to be observéd, “subject to agreenient’ by the partners; in settling the 
aécounts-of‘a firm after dissolution. are: laid ‘down in section 48 ofthe Act.. - Séction 
48 (b) is in these;terms: 2 ogee te ge he to eet 

“The ‘assets of'the firm, including any sums contributed by the partners to make up. deficiencies 

of capital, shall be appjied in the following manner and order :— 

(i) in paying the debts of the firm to third parties ; . - : . 

(ii), in paying to each partner rateably what isdue to him from the firm for advances as 
distinguished from capital ; . : : 


sss 


iii) in paying to each partner rateably what is due to him on account of capital; and * 


(iv) the residue, if any, shall be divided among the partners in the proportions in which they 
‘were entitled to share profits”. * 


That section-- makes it- clear, that- payment of the debts of the firm out‘of. the: 
assets and’the division among: the“partriers of’ the residue are processes in what is’ 
described, as-settling the accounts of the firms. During the subsistence of the partner- 
ship, a partner may, in a proper case, be entitled.to. sue for ‘dissolution and, for. 
accounts. After dissolution, a partner is entitled to sue for accounts, that is to 
say,.for winding up the affairs of the firm,” 0- 0 7 7" no 7 = 

-° What the plaintiff asks the Court ‘to do in this paiticular suit'is that provision 
be made for the discharge of the debts of the firm and that the assets of the firm be 
divided between the ‘partners. ‘ That relief is, in the language of section 47 of the 
Partnership Act, the relief of winding’up the affairs of the firm. . That rélief is‘stated 
ee ee 36(1) of the-Madras Court-fees Act as “ for accounts of a dissolved partner- 
ship.’ : 


. $ aie s 


s$ , 


The plaintiff does not in terms pray for accounts of the dissolved partnership, 
but prays for partition and separate possession of the plaintiff’s half-share of the pros 
perty claimed to be held in ‘common.’ That relief arises on:the facts stated in the 
plaint, viz., that the partnership was dissolved ‘and that its -affairs have not been 
wound up. The relief prayed for thus arises out of the situation which is specifically 
provided for in section 36(1) of the Court-fees Act. Whatever the nameé which 
the plaintiff may give:to the relief he seeks, the relief is what is provided for in 
sections 46 and: 48 of the Partnership-Act., On the facts stated by him, he gets 
relief under those -sections or notvat: all.. > © 4 wa 

`° The Situation which nécessitatés the relief of partition is; according to the plain- 
tiff, a situation in which propertiés aré owned-in common but can no longer. be enjoy- 
ed in common. ‘A situation of that kind might arise out-of different sets of facie 
Properties may be hekfin common,’ because thé co-owners'were born'as members of 
a family or because they. happened to.be joint heirs of a certain person or because the 
happened to acquire the propertiés out of their, joint exertions. According to the 
plaintiff, properties may “he held-in-common also-when- the properties are the pro er- 
ties.of a partnership-which has been dissolved and whose, affairs. have note Bea 
‘wound upt Even assuming that the plaintiff’s proposition on that point is correct, that 
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would be only one particular situation for which provision is made by section 37 (2). 
For this particular situation, however, specific provision is made in section 36 (1). 


Where a situation in which the Peres a relief stated in a section of the 
Court-fees Act is one of several situations in which the relief may be prayed for but the: 
particular situation is specifically provided for in another section of the Court-fees. 
Act, Court-fee should be paid under the laiter section and not under the former. 
(Please see the proviso to section g of the Court-fees Act). 


I find that the learned Subordinate Judge’s order that court-fee was payable: 
under section 36 (1) and not under section 37 (2) is correct. The Civil Revision. 
Petition is dismissed. No costs. The plaintiff will have a month from this date to- 
comply with the lower Court’s order. : e 

V.S. 0. =e =.. -Petion dismissed. 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS. bh r 
Present :—MR. Justice RAJAGOPALAN AND MR. JUSTICE BALAKRISHNA AYYAR. . 


R.M.P.V. Valliayappa Chettiar son of Ramanathan Chettiar 
and others : - . +, 21 2 2 ee Appellants* 
- v. ape eZ - e . wae see we 
Bangaru Alagu Ramathilaka Krishnaveni Ammal; Zamindarini = 
of Neduvayal f oo o 4 Respondent, 

Madras Estates (Abolition and Conversion into. Ryotwari) Act (XXVI of 1948), section 42—Tanks situate 
in the notified estate—Claim for compensation in ‘respect of rights’ to ‘the tanks—Mode of ascertainment of 
compensation, . . - i an ae W E whe ‘ 

The compensation which Madras Act XXVI of 1948 requires Government to deposit with the 
Estates Abolition Tribunal represents the value of the interests of the landholder or zamindar in the 
estate, such value being computed in accordance with the principles laid down in the Act.. If, there~ 
fore, the landholder was the owner of the tanks situated in the notified ‘estate and His rights in respect. 
of these tanks came to be lawfully vested in the petitioners they would be entitled to the compensation. 
attributable to the-rights of the landholders in these tanks. ; - ; : 

‘The amount is to be ascertained by the application of the following formula 4/B X C where A’ 
represents the net annual miscellaneous revenue derived from the tanks by the Government under 
section 34 of the Act, and B represents the basic annual sum in respect of the under-tenure estate and. 
G represents the compensation amount ‘deposited by Government. $ 

Appeal against the Order of the Estates Abolition’ Tribunal, Madurai, dated. 
18th September, 1953, and made in O, P. No. 230 of 1953. ; a 
V. Vedantachari and T. Rangaswami Iyengar, for Appellants, 


K. S. Desikan and V. C. Srikumar, for Respondent; 


The Order of the Court was pronounced’by _ : 

"` Balakrishna Ayyar, 7.—This is an appeal from the Order of the Estates Abolition. 
Tribunal, Madurai, rejecting the claim of the petitioners for a share in the compen- 
sation arnount deposited by the Government of Madras in respect of the under- 
tenure estate of Neduvayal. : 


` On 7th September, 1949, the State of Madras took over this estate undèr-Madras 
Act XXVI of 1948.-In accordance with the requirements of the Act, the State of 
Madras deposited a sum of Rs. 43,887,as advance compensation. On 12th July, 1952; 
the Government deposited an additional sum of Rs. 13,068 as further compensation, 
It appears, that there are in all 16 irrigation tanks in this village. The petitioners. 
claimed that they were the owners of 14 of these tanks, and that the compensation 
amount attributable to these tanks should be paid over to them. ` i 


The Tribunal found that the petitioners had title to tanks Nos. 1, 2 and 5. By a 

majority of two to one, however; the Tribunal held that though the title to these 
ST No. f ; wt, eS : - 22nd September, 1958. 

l ee R JEO ee paar f ae (gxst Bhadra, 1880— Saka), - 
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tanks vested in the petitioners, they-were not entitled-to any share in the compen- 
sation. Hence this appeal. -< Gopi ; . 


_ The compensation which MadraseAct XXVI of 1948 requires Government to 
deposit with the Estates Abolition Tribunal represents the value of the interests of 
the laridiolder or zamindar in thé estate, such value being -computed in accordance 
with ‘the principles laid down in the Act. If, therefore, the landholder,, was the 
owner of these tanks, and his rights in respect of these tanks came to be lawfully vested 
in the petitioners, they would be entitled to the compensation attributable to thé 
rights of the landholders in these tanks. It, therefore, becomes necessary to examine 
what the title is of the petitioners in respect of each one of these tanks. f 


[After discussing the evidence their Lordships conclude | y 


The appellants have produced satisfactory evidence of title relating to tanks 1 to 
3, 5, 6 and 11 to 14 ;-and also shown that they are in possession and enjoyment of 
the miscellaneous revenue from: these‘ tanks. .We shall, therefore, be justified in 
concluding that they had title to these tanks. 


O.P. No-’83' of 1951 was a‘petition filed by the ‘present appellants before the 
Estates Abolition Tribunal, Madurai, wherein they applied for payment out.te.them 
of a portion of the ‘interim payments’ which the Stateof Madras-had deposited, The 
prayer column in the petition ran as follows :— cates ate en ae 

“ It is prayed that this Hon’ble Court may be pleased to direct an apportionment of the two 
amounts of interim payments, Rs. 251 plus Rs. 1,944 in all Rs. 2,195 between the petitioner and 
respondents 2 and 5 on the one'part in respect of the two villages Mela Vennar Irruppu and Pannai 
Kila Vannar Irruppu and the first respondent in respect of the other villages of the said Palaya 
pattu of Zamin.” ». - AAEE eee Re eee eS Pee PG 

Mr. Desikan, the learned advocate for the respondents, pointed out that in this 
petition the, appellants made no claim in respect of any of these tanks. O.P. No. 
103 of 1951 was another petition filed by one of the present appellants under section 
42 of the ‘Madras Act XXVI of 1948. -That also relates to the advance compen- 
sation -deposited by the Government in respect of the two villages of Mela Vennar 
Irruppu and’ Kila Vannar Irruppu, which we have already mentioned. In this too 
they did not claim any compensation in respect. of the tanks. 


The present appéllants filed O.P. No. 936 of 1952, before the Estates Abolition 
Tribunal. In this too they did not claim that they were entitled-to compensation 
in respect of these tanks. Therefore, argued Mr. Desikan, they are not entitled to 
make the present claim. ., ee wit 2 book 


_ Weare unable to see why. Their omission to make a claim in respect of these 

tanks certainly does not operate as an estoppel. It is impossible to say that the 

documents produced by the appellants in support of their present claim were’ brought 
into existence subsequent to the ‘three O.Ps. which Mr. Desikan referred to. The 

most that we can say is that at the time they presented these petitions: they were not 

themselves fully aware of the full extent of their rights.” A perusal of the petition 

which they filed before the Estates Abolition Tribunal and_ out-of which this appeal 

arose shows that the petitioners and their légal advisers liad some difficulty in defining 

their legal rights. -But the difficulty a:person or his legal adviser feels in defining 

what rights he has under certain documents the genuinenéss of which is not disputed 

cannot depriye him of any rights he had. As we have said before the compensation 

deposited by Government-represents the. value of the-interest of the zamindar that 
vested in the Government under Act XXVI of 1948. That compensation is deter- 
mined at so many times “‘the basic annual.sum”:. Clause (4) of section 31: of Act’ 


XXVI of 1948.makes it clear that this basic annual sum includes 
“ the whole of the average net annual miscellaneous revenue derived from all other sources 


in the estate specified in section 3,, clause (6) but not including lands in respect of which the land- 
holder is entitled to ryotwari patta as ascertained under section 34’. 3 


Under section 34 the average net annual miscellaneous revenue referred ‘to'in’seétion 
gt (4) shall be the average of the net annual income derived by the Government 
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from such sources during the three years spétified in that section. In view of our 
finding that the right to the tanks Nos. 1, 2, 3, 5, 6, 11, 12, 13 and 14 vests in 
the petitioners, the compensation attributable in respect of the net miscellaneous 
income derived from those tanks must be påid to them. This means that the peti- 
tioners will be entitled to the amount to be ascertained by the application of the 
following formula A/B XC where A represents the net annual miscellaneous revenue 
derived rom the tanks mentioned above by the Government under section 34 of the 
Act, and B. represents the basic annual sum in respect of the under-tenure estate of 
Neduvayal and C represents the compensation amount deposited. by Government. 
The appeal is allowed to this extent : the Tribunal will compute and ascertain the 
amount payable to the appellants under this formula. There will be no order as to 


costs. eo Hyd . in Puugi F tes 
epee) Cate pas Appeal allowed partly. 
© Se [FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
Bre oe re “s : S ; t n 
-© “sPRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice, MR. JusTICE RAMACHANDRA 
fo gage: E* KA 1e = BFF ois vot 


IYER AND Mr. Justice GANAPATIA PILLAL 


Chinnah Goundan and others l ui _Appellants* 
Subramania. Chettiar and another hy -Gei © shs Respondents: * 


= " Morigage—Sub-Mortgage—Nature and incidents of —Rights and remedies of ‘sub-mortgageé—Suit on ‘basis 
of sub-mortgage only—Subsequent suit for relief on basis of original mortgage—Competency—Zlection—Merger of 


-A debt secured by’a mortgage, being the property of the mortgagee, he’ can in his turn assign 
or create a security over it. If he chooses to create a mortgage over it, such a mortgage is called a 
sub or derivative mortgage. The sub-mortgagee will have the security of the mortgage right created 
by the original mortgagor for the payment of his debt. In relation to the sub-mortgage, the mort- 
gagee is the mortgagor. He, therefore, has a right to pay off his debt and redeem. the property. 
There is a corresponding right in the sub-mortgagee to sue on the sub-mortgage and to enforce it as 
against the security, that is, the mortgage right. In neither of these proceedings’ would the mortgagor 
be interested. The only person interested in the security is the sub-mortgagee and the person inter- 
ested in the right of redemption would be the mortgagee. The'mortgagor is not a necessary party 
to either of the above suits mentioned above. ros aaa ee ano 


‘* Thė mortgagor who has a right to redeem his mortgage cannot be deprived of his right to redeem 
by the creation of a sub-mortgage by his mortgagee. The redemption of the mortgage will put an 
end to the sub-mortgage, and the sub-mortgagee, being a person interested in the mortgage right, 
would be a necessary party to a suit for redemption by the mortgagor. The sub-mortgagee who, 
to a limited extent, is an assignee.of the mortgage right, would have a corresponding’ right to sue the 
mortgagor by reason of his derivative title. In enforcing his sub-mortgage, he can bring to sale the 
properties mortgaged to his mortgagor, viz., the mortgagee, instead of merely bringing to sale the 
interest of the latter. In such a case the form of the decree would be to direct an account being taken 
between the mortgagee and the mortgagor, and also between the sub-mortgagee and the mortgagee 
and declare their respective rights in the sale proceeds of the mortgaged property. To such a suit the 
original mortgagor should be made a party. When asub-mortgagee sues for sale of the property, 
he is enforcing the right of the original mortgagee. . 


There are thus two courses open to a sub-mortgagee.' He can, if he wishes, limit his suit to the 
ssub-mortgagor, in which he can also ask for the sale of the sub-mortgagor’s interest in default of pay- 
ment of the decretal amount. On the other hand, he may join the original mortgagor and ask for a 
‘decree for the sale of the mortgaged property in default of payment. In this case the relief to which 
he is entitled is to be gathered from Form No. 11 of Appendix D of Schedule'I to the Code of Civil 


Procedure. : 


` These two remedies of the sub-mortgagee are distinct and mutually exclusive, the first being 

‘based on the covenant, the second on a derivative title to the mortgage right. These-two remedies 

are based on different rights and can only be alternative ones. If he elects one of the two remedies 

and obtains a decree, the cause of action on the mortgage would be merged in the judgment and it 
would not be open to him to revive it for relief on the basis of his alternative remedy. 

sn a ae aiaa a a aa TT 
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Ram Shankar Lal v. Ganesh'Prasad, (1907) 1.L.R. 29'All: 385 (F.B.), Muthu Vijaya: Mahali Dhurai 
v. Venkatachalam Chetty, (1896) 6 M.L.J. 235 : 1.L.R. 20 Mad. 35, Mohideen Pichai v. Nogoor Meera, 
1937) 2 M.L.J. 536, ' Vellayan Chettiar v. Mahalinga, (1938) 1 M.L.J. 171, Vengannan v, Ramaswami, 
aa 2 M.L.J.40 : LER. (1944) Mad. 10g and Amritlal v. Narabhai, (1910) 9 I.G. 765 (1), 
applied. - - ` , ; | 
Nagendran Chettiar v. Lakshmi Ammal, (1933) LL.R. 56 Mad. 836, distinguished. an 


Sambasioa Iyer v. Subramania . Pillai, (1935) 1.L.R. 59 Mad. 312, Suryanarayana v. Sarupchand. 
(1947) 1 M.L.J. 373, Adikesavalu v. Munuswami, (1948) 2 M.L.J. 486 and Gopalan v, Moideen, ALR 
1935 Mad. 680, referred to. 

Appeal against the Decree of the Court of the Subordinate Judge of Vellore 
in Original Suit No. 89 of i949, dated goth September, 1950. 


A. Sundaram Ayyar, for Appellants. 
G.'R. Fagadisa Ayyar, for Respondents. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This is an appeal against a preliminary mortgage decree 
passed by the Subordinate Judge of Vellore in O.S. No. 89 of 1949. Defendants 
2 to 4.are the appellants. The three items of properties which are the subject- 
matter of the decreg originally belonged to two persons, Mottayya and Ramaswamy. 
They mortgaged the properties.in the year 1921 under three documents, Exhibits 
A-1, A-2 and A-3 to one Venkatachala. Venkatachala in turn executed a mortgage 
on ist February, 1953, under Exhibit A-4 in favour of one Muthukumara whereby 
he created a security over his mortgage rights acquired under Exhibits A-1 to A-3 
and his other properties fora sum of Rs. 7,500. Muthukumara, whose. interests with 
regard to that debt subsequently devolved on his - brother, Narayanaswami, was 
then in the position of a sub-mortgagee with reference to the suit properties. A few 
months later Venkatachala purchased the equity of redemption in the suit properties 
from Mottayya and Ramaswamy. In 1929 Venkatachala mortgaged under 
Exhibit B-2 his interest in the suit properties to one Vaidyalinga. In execution 
of a money decree against .Venkatachala, his rights, viz., the equity of redemption 
in the suit properties, were sold in Court auction, and purchased by one Natesa. 
Natesa obtained possession of the suit properties through Court in February, 1934. 
Thereafter Narayanaswami filed O.S. No. 3 of 1936 in the District Court of North 
Arcot at Vellore for enforcing the mortgage Exhibit A-4. While Vaidyalinga, 
the subsequent mortgagee of the said properties was impleaded.as a party to that 
suit, Natesa, the owner of the equity of redemption, was not so impleaded. The- 
suit properties.were mentioned as Items Nos. 9, 12 and 13 in that suit but in view 
of the fact that Natesa was not impleaded there was no effective representation -of 
the persons interested in the right of redemption of Exhibits A-1, to A-3. In O.S. 
No.3 of 1936 a preliminary mortgage decree was passed on 31st August, 1938 and 
the same was followed by a final decree on 2gth October, 1940. In the interval, 
that is, on 1st May, 1940, Vaidyalinga purchased the rights of Natesa in-the suit 
properties. The decrée-holder Narayanaswami filed E.P. No. 35 of 1942. for-sale 
of the mortgaged properties including’ the suit properties. _Vaidyalinga objected 
to the sale of the suit’ properties on the ground that his predecessor-in-title Natesa, 
the owner of thé equity of redemption was not a party to the suit and, therefore ‘the 
detree could'not bind his interest. The executing Court overruled the objection 
and directed the suit properties to be sold. Against that order Vaidyalinga pre- 
ferred an appeal C.M.A. No. 368 of 1943 to this Court. Lakshmana Rao and 
Horwill, JJ., who heard the appeal held that as Natesa was not made a party to 
the suit, neither he nor Vaidyalinga who subsequently obtained his rights would 
be bound by the decree regarding the suit, properties. But, as there was no finding 
by the executing Court as to whether those persons did acquire the rights claimed, 
the learned Judges remitted the’ case to the executing Court for an enquiry in that 
regard and directed that if it was proved that Natesa acquired the equity of redemp- 
tion in the suit ‘properties prior to the institution of O.S. No. 3 of 1936 and that 
Vaidyalinga acquired those rights from him, thé Court should proceed to sell only the 
mortgage right under Exhibits A-r to A-3. But if on the other hand Vaidyalinga 
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failed to proye:those points, the suit properties, that:is, those covered by Exhibits 
A-1 to A-3, could themselves be sold.: In furtherance: of'the order -of-remand, the 
District Judge of North Arcot enquired into the matter and, held that Natesa had 
validly acquired the equity of redemption in the suit properties prior to the institution 
of O.S. No. 3 of 1936 and that Vaidyalinga had acquired his rights. He there- 
fore directed execution should proceed not against the properties as such but by 
sale. of the mortgage rights under - Exhibits A-1 to A-3. .That, order has become 


final between the parties. 


_ The decree-holder put up the other mortgaged items for sale and purchased 
them himself. He then assigned the decree to the plaintiff in the present suit. Con- 
formably to the order of the Court, the plaintiff sought execution for the realisation 
of the balance due under the mortgage decree by sale of the mortgage right over 
the properties. That was by his application in E.P. No. 15 of 1946 which resulted 
in the sale of the mortgage right, the plaintiff himself becoming the purchaser. The 
sale certificate Exhibit A-10 which was issued to him specifically stated that what 
was sold was only the mortgage right. In the meanwhile Vaidyalinga’s right had 
been acquired by defendants 2 to 4. i 


The plaintiff thereupon: instituted the present suit for recovery of Rs. 5,250, 
as representing the balance due under the mortgage decree (after some remission) 
and prayed for the sale of the properties covered by Exhibits A-r to A-3. Paras. 7 
and 8 of the plaint make it clear that what was sued for was the. balance of money 
due under Exhibit A-4 and not that due under Exhibits A-1 to A-3 The case 
for the plaintiff was that as the equity of redemption in the suit properties was not 
sufficiently represented in the previous suit, he by the present suit was giving an 
opportunity to the defendants to redeem the properties and if the defendants failed 
to redeem, a decree for sale of the properties should be passed. - The defendants 
raised several contentions regarding the maintainability of the suit and they were 
embodied in the several issues framed in the case Before the learned Subordinate 
Judge it was specifically stated on behalf of the plaintiff that the suit was not one 
to enforce the mortgages Exhibits A-r to A-3: The learned Subordinate Judge 
held that the-plaintiff’s claim was based neither on Exhibit A-4 nor on Exhibits A-i 
to A-3 but on the judgment in O.S. No. 3 of 1936 which according to him gave the 
mortgagee a fresh cause of action. In that view he did not give any finding on the 
question whether the mortgages under Exhibits A-r to A-3 were valid, duly exe- 
cuted and supported by consideration or whether the claim thereunder was within 
the period of limitation. After disposing of certain other issues with which we are 
not concerned in this appeal, he passed a preliminary mortgage decree for sale of 
‘the suit properties. That decree is the subject of this appeal by defendants 2 to 4. 


As stated already the basis of the judgment of the lower Court was that the 
plaintiff had obtained a right to sue for the balance of thie decree amount on the 
basis of the judgment to which the defendants were not parties, independent of his 

. rights either under Exhibit A-4 or Exhibits A-1 to A-3. - In coming to that con» © 
clusion he relied on two decisions of this Court reported in Gopalan v. Moideen1, and 
Sambasiva Iyer v. Subramania Pillai®.. In the former case, a necessary party interested 
in the equity of redemption was not impleaded to a mortgage suit, the decree in 
which resulted ‘in a sale The purchaser filed a suit on the mortgage again as against 
the party omitted to be impleaded in the previous litigation. It was held by 
Madhavan Nair, J., that the suit would not be barred by limitation as there would 
be a fresh cause of action by reason of the decree in the imperfectly constituted suit. 
In coming to that conclusion the learned Judge followed the earlier but subsequently 
reported: decision in Sambasiva Iyer v. Subramania Pillai?. In the latter case a mort- 
gagee brought a suit to enforce his mortgage, obtained a decree for sale and in exe- 
cution purchased the property. When he tried to take possession he was obstructed 
by certain persons interested in the equity of redemption who were not parties 
to the suit, The mortgagee thereupon brought a suit on his mortgage as against 








1. ALR. 1935 Mad. 680. _ l o (1935) I.L.R. 59 Mad. 312. l 
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‘those persons. It was contended that such a suit was barred by limitation. The 
learned Judges held that the second suit could not be barred by limitation as it was 
based on a cause of action which came into existence by reason of the judgment in 
the imperfectly constituted prior suit. In coming to that conclusion the learned Judges 
observed that the Court auction-purchaser if he happened to be a stranger would 
have a right to sue as it were for contribution against the owner of the equity of 
redemption who was not impleaded as a party to the previous suit, to recover such 
proportionate amount to which the item purchased by him would be liable an a 
charge of that item, the owner having a right to redeem by paying off such portion. 
If, however, the purchaser happened to be the mortgagee decree-holder, it was 
held that he would have one of two alternative remedies: (1) as a purchaser, to the 
rights aforesaid, (2) as a mortgagee, to bring a fresh suit on the entire mortgage by 
impleading the party omitted to be impleaded in the previous suit. In the former 
‘case it was held the cause of action would be the judgment or obstruction when the 
purchaser attempted to take possession. The rule so stated would invest in the 
mortgagee a cause of action by reason of a judgment against persoris who were not 
parties thereto. Even apart from that, the remedies might lead to complications 
in working them out. Let us suppose that in an imperfectly constituted suit one 
item of mortgaged property was purchased by a stranger and another item by 
the mortgagee de@ree-holder ; the former could on the principle recognised above 
be redeemed by the owner of the equity of redemption by paying an aliquot share 
of the mortgage debt chargeable on his property; the mortgagee purchaser 
could, by electing to sue on his alternative right, sue on the entire mortgage and 
make the property liable over again. The principle of the decision in Sambasiva 
Iyer v. Subramania Pillat1, cannot be reconciled with some of the earlier and later 
cases, viz., Chandramma v. Seethan Naidu*®, and Adikesavalu v. Munuswami®, which would 
support the view that if the mortgage decree becomes ineffective by reason of the 
failure to comply with the provisions of Order 34, rule 1, Civil Procedure Code, the 
mortgagee could again sue on the mortgage but that the infructuous.suit would 
nob save the running of time. In Suryanarayana v. Sarupchand4, it was-held that on 
principle if the rights of parties who were not impleaded remained unimpaired, the 
rights of a person who failed to implead them should remain unimpaired and the 
mortgagee was held entitled to sue again on the mortgage. In view of the conflict 
mentioned above, this appeal was directed to be posted beford a Full Bench. . 

The learned Advocate for the appellants contends that on the pleadings and the 
circumstances of this case it would not be necessary to consider whether Sambasiva 
Iyer v. Subramania Pillai}, was correctly decided. He contends that the suit in the 
present case was laid on Exhibit A-4 as such, and not on the basis of either Exhibits 
A-1 to A-3 or even on any proportionate liability of the suit property as contem- 
plated in that decision. . j 

On a reading of the plaint it is clear that there is a combination of two claims in 

_ the suit, one on the basis of the mortgage Exhibit A-4, the balance of money due 

thereunder being the subject-matter of the suit, and the other on the basis of Exhi- 
bits A-1 to A-3 by reason of the plaintiff claiming that he as a purchaser of those rights 
was entitled to the decree sought. This combination of the two claims was, how- 
ever, resolved by the plaintiff making his positión clear at the trial that was not suing 
on the basis of Exhibits A-1 to A-g. The plaint was also not based on the foot of the 
proportionate liability of the suit properties as in the first of the cases contemplated 
by Ramesam, J., in Sambasiva Iyer v. Subramania Pillai+. : There is therefore no justifi- 
cation for the view of the lower Court that the suit was based (assuming that such a 
suit was maintainable) on the judgment in O.S. No. 3 of 1936. On the facts of this 
case we cannot but come to a conclusion that the plaintiff has sought relief only as a 
mortgagee under Exhibit A-4. 
i The question. then is whether in the circumstances of this case a suit on the basis 
of Exhibit A-4 is maintainable or whether the plaintiff’s remedy is only to enforce the 
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mortgages Exhibits A-1 to A-3. If the remedy of the plaintiff is only. to enforce the 
latter, the question whether a suit on Exhibit A-4 could be said to be within time by 
reason of accrual of a fresh cause of action on the basis of the judgment cannot arise. 
Nor is it necessary to canvas the correctness Of the view expressed in Sambasiva Iyer v. 
Subramania Pillai, in regard to the maintainability of a suit on the judgment in O.S. 
No. 3 of 1936 as we have found that the present suit was not laid on such a basis. ` 


Before considering that question it is necessary to find the remedies available 
under the law to a sub-mortgagee. A debt secured by a mortgage being the property 
of the mortgagee, he can in his turn assign or create a security over it. Ifhe chooses 
to create a mortgage over it, such a mortgage is called a sub or derivative mortgage. 
The sub-mortgagee will have the security of the mortgage right created by the original 
mortgagor for the payment ofhis debt. In relation to the sub-mortgage, the mort- 
gagee will be the mortgagor. He will therefore have a right to pay off his debt and 
redeem the property. There will be a corresponding right in the sub-mortgagee to 
sue on the sub-mortgage and to enforce the sub-mortgage as against the security, 
that is, the mortgage right. In neither of these proceedings will the mortgagor be 
interested. Order 34, rule 1, Civil Procedure Code, states that all persons interested 
in the mortgage security or in the right of redemption should be joined in a suit 
relating to a mortgage. In asub-mortgage the only person integested in the mort- 
gage security is the sub-mortgagee and the person interested in the right of redemp- 
tion would be the motgagee. The mortgagor will not be a necessary party to either 
of the suits mentioned above. 


pe, 


The mortgagor who has a right to redeem his mortgage cannot be deprived of 
his right to redeem by the creation of a sub-mortgage by his mortgagee. The 
redemption of the mortgage will put an end to the sub-mortgage and the sub- 
mortgagee being a person interested in the mortgage right would be a necessary 
party to a suit for redemption by the mortgagor. Thesub-mortgagee who to a limited 
extent is an assignee of the mortgage right will have a corresponding right to sue 
the mortgagor by reason of his derivative title. In enforcing his sub-mortgage hetan 
bring to sale the properties mortgaged to his mortgagor, viz., the mortgagee, instead 
of merely bringing to sale the interest of the latter. In such a case the form of the 
decree would be to direct an account being taken between the morgagee and the 
mortgagor, and also between the sub-mortgagee and the mortgagee, and declare 
their respective rights in the sale proceeds of the mortgaged property. Form No. 11 
of Appendix D to the First Schedule to the Civil Procedure Code provides for such a 
case. In Vellayan Chettiar v. Mahalinga?, Venkataramana’Rao, J., observed : 


“ Ordinarily a sub-mortgagee’s right just like any other mortgagee is to enforce his mortgage 
and bring to sale the property mortgaged to him, that is, the interest of the mortgagee in the property 
mortgaged to the latter. But'the law permits him to enforce sale of his said property under cir- 
cumstances and, conditions which would entitle the original mortgagee to bring the properties to 
sale. To such a suit the origina? mortgagor should be made a party. The principle on which this 
is allowed is that a sub-mortgagee’s claim is by a derivative title from the mortgagee and he is in fact 
an assignee of the mortgagee. When the mortgagee effects a-mortgagee of his mortgage interest— 
he is creating a transfer of his right as: mortgagee though not absolutely. Therefore when a sub- 
mortgagee sues for sale of the property he is enforcing the right of the original mortgagee.” 2 


Thus the two remedies which a sub-mortgagee has got are distinct and should in our 
opinion be mutually exclusive, the first being based on the convenant, the second 
on a derivative title to the mortgage right. Ram Shankar Lal v. Ganesh Prasad? was a 
case where a Full Bench of the Allahabad High Court considered the right of the 
sub-mortgagee to the first of the two remedies mentioned above. It was held that a 
sub-mortgagee of mortgage rights in immoveable property was entitled to a decree for 
sale of the morgage right of his mortgagor, viz., the mortgagee. In Amratlal v. Naran- 
bhai*, a derivative or sub-mortgagee was held entitled to sue the mortgagee without 
making the original mortgagor a party and that the rights of the mortgagor could 
not be affected by any decree in such a suit'and that even if the decreé in the 
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suit spoke generally of the sale of the mortgaged property, the motgaged property. 
would not include the interest of the mortgagor in the property. l 


The second remedy available to a #ub-mortgagee’has been recognised in Muthu 
. Vijaya Mahal Dhurai v, Venkatachalam Chetty, where it was held that a sub-motgagee 
was entitled to a decree for the sale of the original mortgagor’s interest in the 
circumstances which would have entitled the mortgagee on the date of the sub- 
mortgage to claim that relief. Subramania Iyer, J., observed at page 38: 

“ The original mortgagor and the sub-mgrtgagee, as the holders of different interests in one 
and the same specific property, stand to one another in a relation that gives rise to certain rights 
and duties inter se. Itis admitted that a mortgagor whose right to redeem originally existed as against 
the mortgagee alone, becomes, by virtue of the sub-mortgage, entitled to exercise that right as against. 
the sub-mortgagee also, who consequently must be made a party to redemption proceedings. Now, 
as the sub-mortgagee may be redeemed by the original mortgagor, it ought to be held that the former 
may foreclose the latter, where that relief can be claimed ; where such relief cannot be granted, he 
may obtain an order for sale and thereby put an end to the other party’s right to redeem. For it is 
only just and reasonable that, whilst the law, on the one hand, recognises a right in the original mort- 
gagor to redeem the sub-mortgagee, it should give the latter, as against the former, the generally 
correlative right (Daniel’s Chancery Practice, 6th edition at page 1412) to foreclose or sell.” 


In Mohideen Pichat v. Nagoor Meera®, a sub-mortgagee sued for sale of the property 
impleading both the mortgagor and mortgagee. The Court decreed the suit on the 
claim in the sub-mortgage which was smaller than the amount due on the mortgage. 
The mortgagee thereafter filed his suit on the mortgage. It was held that the causes 
of action for the two suits were different and that the decision in the former suit would 
not operate as res judicata in regard to the latter suit. Vengannan v. Ramaswami®, was a. 
case where orginally a sub-mortgagee filed a suitimpleading both the mortgagee and 
mortgagor praying for sale of the mortgaged property. The plaint was sought to be 
amended by abandoning the relief as to sale of the property and restricting it to sale 
of the mortgage right. The learned Judges held that the amendment seeking a 
different relief was based on the same cause of action namely, the sub-mortgage. 
Leach, C.J., observed at page 107 :— 


& A sub-mortgagee has two courses open to him. He can, if he wishes, limit his suit to the sub- 
mortgagor, in which case he only asks for the sale of the sub-mortgagor’s interest in default of payment 
of the decretal amount. On the other hand, he may join the original mortgagor and ask for a decree 
for the sale of the mortgaged property in default of payment. In this case the relief to which he is 
entitled is to be gathered from Form No. 11 in Appendix D to the Code of Civil Procedure.” : 


It is unnecessary for the purpose of the present case to decide whether the cause of 
action for the two remedies open to a sub-mortgagee are the same or distinct. But 
the two remedies available to a sub-mortgagee are based on different rights and 
can only be alternative ones. If the sub-mortgagee has elected one of the two 
remedies and obtained a decree the cause of action on the sub-mortgage would be 
merged in the judgment and it would not be open to him to revive it for relief on the 
basis of the alternative remedy. 


Tn the instant case the sub-mortgagee should having regard tq the judgment of 
this Court in C.M.A. No. 368 of 1946 be deemed to have elected the first of the two 
remedies open to him. He had obtained a decree, completely executed the same 
exhausting the entire mortgage security. ‘There was no defect in the representation 
of any interest as the suit was only in respect of the mortgage right under Exhibits. 
A-1 to A-3, thé mortgagee the owner thereof being a party. Ifa stranger had pur- 
chased those rights, the security which the sub-mortgagee got would have been 
transferred to the proceeds and he’would have a further right to sue on the sub-mort- 
gage. Such a right would be inconsistent with the stranger purchaser’s right to sue 
on the mortgage (Exhibits A-1 to A-3) which he undoubtedly obtained by virtue of 
his purchase. There will be no difference if the purchaser happens to be the 
mortgage decree-holder. In that case he as the full assignee of the mortgage rights, 
freed from the sub-mortgage by reason of the Court-sale, could only sue on the 
mortgage (Exhibits A-1 to A-3). To allow the mortgagee to fall back on Exhibit 
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A-4 would be to nullify the Court-sale which had the effect of merging the interests 
of the sub-mortgagee and the original mortgagee. 

The contention on behalf of the plainsiff is that originally the mortgagee had 
sued for the sale of the properties and as he could not obtain a sale by reason of his 
failure to implead the mortgagor’s representatives the principle of the decision in 
Nagendran Chetty v. Lakshmi Ammal1, would apply and that he could therefore sue 
again on the mortgage. We cannot agree with this contention. By reason of the 
order of this Court in C.M.A. No. 368 of 1946 and the consequent judgment of 
the District Court in E.P. No. 35 of 1942 itshould be held that the mortgagee 
filed a suit only for the limited relief of the sale of the mortgage right; at any 
rate that was what he was held entitled to. The mortgagor was not a necessary party 

. to such a suit and his absence in the record could not render the judgment ineffective 
against any person or be contrary to the provisions of Order 34, rule 1, Civil Proce- 
dure Code. Nagendran Chettiar v. Lakshmi Ammal*, and the several cases that follow- 
ed it held that where a mortgagee brings a suit on the mortgage but without implead- 
ing all the persons interested in the equity of redemption on the date of suit, obtains 
a decree in execution whereof the mortgaged property is sold, the persons who were 
not made parties would not be affected by these proceedings and they would have 
their right of redemption unimpaired,- If they happened to bẹ in possession, the 
Court-sale could not entitle the purchaser to eject them. fh such a case the 
remedy of the mortgagee or the purchaser who by reason of his purchase obtained the 
right of the mortgagee at least, would be to file a fresh suit on the mortgage. If in the 
instant case the suit had been laid for sale of the mortgaged properties, that is, if the 
Order in E.P, No. 35 of 1942 had been otherwise, it may be that the mortgagee or the 
purchaser could on the principle above mentioned file another suit on Exhibit A-4 
after impleading defendants 2 to 4. But for the reasons stated by us already that is 
not the case here. The present is a plain case where the sub-mortgagee brought 
to sale the mortgage right in a properly constituted suitand where the decree has been 
fully executed. The claim of the sub-mortgagee has been worked out and there is 
no right of redemption outstanding in respect of the sub-mortgage. The right of the 
plaintiff is only under his purchase in Court auction which gave him a valid title as a 
mortgagee under Exhibits A-r to A-3 anda-suit under Exhibit A-4 can no longer lie, 
‘The result is that this appeal is allowed and the plaintiff’s suit is dismissed. The 
parties will bear their respective costs here and in the Court below. ` 

P.R.N. _ Appeal allowed. Suit dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SOMASUNDARAM. 


‘The Public Prosecutor .. Appellant* 
v. 
Kandasamy Reddiar .. Respondent. 


Prevention of Food Adulteration Act (XXXVI of 1954)—Prosecution under for selling adulterated food— 
Essential factor necessary. : 

In a prosecution under the Prevention of Food Adulteration Act, the essential requisite to be 
eatablished is that the commodity alleged to be adulterated should be one intended for sale. Where 
it is found that the accused was merely taking the milk got from the buffaloes owned by his brother 
to his (brother’s ) hotel and it was not intended for sale as such, the accused canzot be guilty of an 
offence under the Act even if the milk is proved to be adulterated. It may be that the quantity of 
milk that was given to the Sanitary Inspector on demand might amount to a ‘sale, but what has to be 
really decided is whether the milk which the accused was taking was intended for sale. 

. _ But the hotel-keeper who sells such milk, though it is generally used for coffee, might be guilty 
of an offence under the Act. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondent (Accused) by the District Magistrate of Tiru- 
nelveli, in C.C. No. 250 of 1957 on his file. 
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V. V. Radhakrishnan for the Public Prosecutor (P. S. Kailasam), for Appellant. 
T. V. Balakrishnan, for Respondent. 4 


The Court delivered the following 
Jupcment.—This is an appeal against the acquittal of the respondent who was 

-charged for an offence under the Food Adulteration Act, that is, for selling adulterat- 
-ed milk. In such a case the first essiential requisite to be established is that the milk 
‘from which the Sanitary Inspector gets a small quantity from the vendor as sample 
‘is intended for sale. In the present case the defence is that the accused was taking 
milk to the coffee hotel of his brother who was owning cows and buffaloes in his house 
-and that it was only the milk got from the buffaloes in his house that he was carrying 
‘to his brother’s hotel and that it was never intended for sale but that when the Sanitary 
Inspector demanded he could not refuse to give as that would amount to an offence. 
In support of his case the accusd examined his brother as D.W. 1 who spoke to the 
-fact that the milk which was brought by his brother (accused) was that got from the 
buffaloes which he was having in his house and that it was never intended for sale. 
“The Sanitary Inspector as P.W. 1 in his chief examination stated that he saw the 
-accused selling milk and that when he demanded milk, the accused sold to him a 
small quantity but in cross-examintion he admitted that he did not see anybody 
-purchasing milk ffom the accused. On the prosecution evidence it-has not been 
-established that the milk from which the Sanitary Inspector purchased samples from 
the accused was intended for sale. The learned District Magistrate, no doubt, 
-correctly stated the point for determination, that is, whether the milk which the 
-accused was carrying was intended for sale and whether it was adulterated with water. 
“There is no doubt that the milk was adulterated as the Chemical Examiner to whom ` 
-the sample milk was sent for analysis has certified that it contained 15 per cent. of 
“water. But in acquitting the accused the learned District Magistrate held that there 
“was no sale as such to P.W. r. Here the learned District Magistrate is not correct. 
“What was given by the accused to P.W. 1 is undoubtedly a sale but what was really 
to he decided was whether the milk which the accused was taking was intended for 
‘sale. On that question there is room for doubt and, fanciers: the acquittal of the 
accused can be justified on that ground. 


. Immediately after the acquittal of the accusel on the evidence of his brother, 
"D.W. 1, the authorities should have prosecuted D.W. 1 because according to his evi- 
„dence the milk which the accused was taking was that got from his buffaloes in his 
‘house and that it was intended for his hotel. Milk is sold assuch to customers in hotels 
‘though it is genrally used for coffee. Therefore D.W. 1 should have been prosecuted 
‘on his own evidence for being in possession of adulterated milk intended for sale but 
-that has not been done. On the evidence in the case the guilt of the accused had not 
‘been established beyond all doubt. The ‘acquittal is, therefore, justified though not 
‘for the reasons stated by the learned District Magistrate. The appeal is dismissed. 


R.M. — ; f Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN, 
“Workmen employed in Messrs. Lipton Ltd., Madras 


by Lipton Employees Union, Madras .. Petitioners* 
vo ` 
Management of Messrs. Lipton Ltd., Madras .. Respondent. 


Constitution of India (1950), Article 227—Scope—Findings of fact of Industrial Penner of the 
ipower of the High Court to interfere. 

It is well-settled that it is a revisional jurisdiction that can be exercised by the High Court in 
> proceedings under Article 227 of the Constitution. In exercising that jurisdiction the High Court 
«does not convert itself into a Court of Appeal. =n 
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‘The findings of the Industrial Tribunal on questions of fact are not open to review in proceedings 
under Article 227 of the Constitution. ` 


The scope for interference with findings of fact reaorded by a Tribunal in proceeding under Article 
227 is very little different from thatfin deciding whether a writ of certiorari should issue under Article 
226 of the Constitution. 


Petition under Article 227 of the Constitution of India to the High Court against 
the award of the Special Industrial Tribunal, Madras, publised in the Fort St. George 
Gazette, dated 28th November, 1956 and made in I.D. Nos. 8 and 9 of 1956 res- 
pees by order in 4823 Industries Labour and Co-operation, dated 13th Novem- 

er, 1956. 


A. Ramachandran for Messrs. Row and Reddy, for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) for Messrss. King @ Patridge, 
for Respondent. 


The Court made the following 


Orper.—Three sets of disputes between the workmen and the management of 
the Madras establishment of Lipton (India) Limitd were refegred to the Special 
Industrial Tribunal, Madras, for adjudication under section 10 (1) (c) of the Industrial 
Disputes Act. They were registered as I.D. Nos. 8, gand 47 of 1956. ‘They were 
consolidated for disposal and they were disposed of by the Tribunal by its award, 
dated 15th October, 1956. The workmen represented by their Union applied under 

- Article 227 of the Constitution to revise the awards in I.D. No. 8 of 1956 (C.R.P. 
No. 229 of 1957) and I.D. No. g of 1956 (C.R.P. No. 230 of 1957). 


What was really challenged by the learned counsel for the petitioners was the 
correctness of the decision of the Tribunal on the following items of dispute between 
the workmen and the Management. 


(1) Items 1 and2 in I.D. No. 9 of 1956—(fixation of wages on time-scale for all 
categories of employees and fixation of dearness allowance. (2) Items 1 and 5 of I.D. 
No. 8 of 1956—whether the workers are entitled to any additional bonus for 1953 and 
if so to fix the amount ; and whether the existing gratuity scheme requires improve- 
ment and if so to what extent. 


- The decision of the Tribunal was that the existing scales of wages and dearness 
allowance did not require any revision. The workmen had been given a.month’s 
wages as bonus for 1953. Their claim was for five month’s wages as bonus for 1953. 
The Tribunal held that the trading profits of the company left no available surplus to 
justify the grant of any additional bonus. for 1953. In paragraph 47 of its award the 
Tribunal recorded its conclusion that the existing scheme of gratuity should be conti- 
nued, but that it should be extended to all the employees of the Company. 


Virtually the basis for all the conclusions mentioned above was the finding, that 
the financial position of the Management did not justify any increase in its financial 
commitments to its employees. In paragraph 37 of its award the Tribunal recorded: 

“ On a careful consideration of the contention of both the parties and the material placed before 
me I have no doubt in agreeing with the Management’s case that its present financial position does 
not warrant cither the increase of scales or the dearness allowance. I should not be understood as 
saying that the present scales and dearness allowances are sufficient or satisfactory and do not require 
improvement. All that I mean to say is that the Company cannot be burdened with an additional 
Hannity at present and thatthe employees must wait for better days and then put forward their 

emands.’? ' 


The petitioners challenged the correctness of that finding. 


Paragraph 37 of the award dealt expressly with the claims of the workmen for an 
increase in wages and dearness allowance. One of the contentions of the workmen 
was that there were no regular time-scales for the wages of the employees. The 
Tribunal pointed out in paragraph 14 of its award : g 

a 
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“ Though the, Company seems to be having regular scales of pay feom 1st January, 1954, they do 
not seem to have published to their staff and they seem to have been kept in ignorance of this matter. 
The scales of pay and dearness allowance now in force are as mentioned in Exhibit M-17 ”. 

I shall deal later with one of the minar contentions of the learned counsel for the 
petitioners, that these scales of pay were not actually given effect to in the case of two _ 
persons employed: as Comptometer clerks.: The effect.of-the finding in paragraph 37 
of the award was that the wage structure in force,was left unaltered. 


To appreciate the contentions of the learned counsel for the petitioners I have to 
advert to another feature of the case. Similar disputes, about wages arid‘ dearness, 
allowance between the Management of the same firm and their employees in another. 
State were adjudicated upon by the Industrial Tribunal at Delhi, and. that award 
Exhibit W-16, was confirmed on appeal by the Labour Appellate Tribunal. ‘The 
workmen contended that the Delhi, award should determine their rights, as. well. 
The ‘Tribunal rejected that.contention in paragraph 23 ofits award.. In the course, 
of the proceedings before the Industrial Tribunal, Delhi, Mr, Samuel represented, the, 
Management., In Exhibit W-16 it was recorded that Mr. Samuel (one ‘of the Admi+ 
nistrative Officers of the firm) had expressly admitted, that the Company was'in a 
position to increase its wage bill by Rs. 5,090,000, In paragrph 22 of its award, the 
Industrial ‘Tribunal ' (Spécial Industrial ‘Tribunal, Madras) accepted ‘the evidence 
offered by: the: Maeagement,- that factually no such: concession . had ‘heen made by 
Mr. Samiuel inthe proceedings before the. Industrial’ ‘Tribunal, ‘Dethi.." ‘Mr; Samuel 
himself was not examined before the Industrial’ ‘Tribunal, ‘Madras. on ithe plea 1 that 
he was in Pakistan, After referring t to ae evidence the Tribunal recorded i in n para- 
graph., 22 ofi its ae u EEEE 

> Iam pot prepared to agree. . . 3) that this Company i is in a a position to” 
shoulder. an 3 aildidansl, burden of Rs! 5 laklis.:" . . based on’‘the admission in Exhibit W-16:"" 
-In deciding’ that-the’ eiia scales of pay and dearness allowance called‘ for no 
revision the Tribunal also‘fook into Account: some ‘comparable. cases of’ firms in 
Madras. ‘This was'dealt with in- paragraphs’ gi tó 33 of the award. The claim 
of the workmen, that Brooke Bond Limited; should ‘be “taken as the'’standard for 
comparison, was rejected by the Tribunal in paragraph :27' of its‘award.. In support. 
„of his contentio that the findings of. the ‘Tribunal. should: be. revised, the -learncd 
counsel for the petitioners urged (1) the Tribunal was bound by the award: of the 
Labour Appellate Tribunal in the Industrial Dispute adjudged by the Industrial 
Tribunal, ‘Delhi; (2) the; Tribunal was .bound to’ have given effect ‘t5 the 
admission of Mr. Samuèl in ‘the procvedings before the Indstrial Tribinal’ at Delhi; ; 
' (3) only Brooke, Bond Ltd. ‘ was a, comparable coricern, and that: the other’ concerns 
referred to by’ thé Tribunal did ‘not ° really present eomparable ċases ; and (4) in 
any event, ' the finding 'of'the Tribunal that there was in existence a time-scale of 
pay; ‘which covered all the; ‘cinployees of the Industrial’ establishment’ at Madras, 
was erroneous, 


’ "The second and third of these contentions may ‘be disposed of first. They raise 
ño question of ‘any error of jurisdiction or any error in the exercise of the jurisdiction. 
The Tribunal’ had to appreciate ‘the evidence placed before it and to reach, its own 
conclusions òn disputed questions of fact: Whether Mr. Samuel did make an admis- 
sion in the proceedings before the Industrial Tribunal at Delhi and whether Brooke 
Bond Limited was a comparable case were pure questions of fact. .The findings of 
the Tribunal on,these quéstions of fact are notopen to review in proceedings under 
Article 227 of the Constitution.. I have no hesitation in rejecting what I must 
characterise as an extreme conténtion put forward by the learned counsel ,for the 
petitioners, that proceedings under Article 227 of the Constitution should really be 
equated to an appeal (to the Supreme Court) permitted under Article 136 of the 
Constitution. . It is well settled now that it is a revisional jurisdiction that can be 
éxercised by this’ Court in’, proceedings under Article 227 of the Constitution. In 
anaes that jurisdiction this Court does not convert itself into a Court of Appeal. 
n D.N. Rauaga a PR. Mukherjee, their . sce oe mena epee es 
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“ Whether on the facts ofta particular case the dismissal of an employee was wrongful or justified. ~ 
is a question primarily for.the Tribunal to decide, and here the Tribunal held that the dismissals were- 
clear cases of victimisation and hence wrongfi : 


-and observed : - o i -55 
“Unless there was any grave miscarriage of justice or flagrant violation of law calling for inter-- 
vention, it is not for the High Court under Articles 226 and 227 of: the Constitution to interfere ”.. 
That despite the non-examination of Mr. Samuel the material on record justi- 
fied: the ‘conclusion,, that he did not admit before the Industrial Tribunal, Delhi, 
that the Management was in a position to shoulder a further financial. burden of 
Rs. 5 lakhs was the conclusion of the Tribunal. I am unable to see anything even: 
erroneous in that conclusion. Certainly it does not comé within: the category of 
grave miscarriage of justice or flagrant violation of law. ` Thére was certainly suffi- 
cient material on which that finding of fact could be based, though even sufficiéncy, 
of material or evidence to'support the conclusion of fact may not.be a matter for 
review in: proceedings under Article:227 of ‘the Constitution. Similarly, that 
` Brooke Bond Limited, was not a comparable case was foly ares by, the’ evidence 
which the Tribunal discussed, a 


In Waryam Singh v. Amarnath}, their’ Lordships laid down at page 5r: eee 


‘* This power of: gipesiniciidence conferred byfArticle 227 is, as pointed qutiby Harries, C.J.,.in 
Dalmia Jain Airways Lid..v. Sukumar Mukherjee 3. to be exercised most sparingly and only in appropriate 
cases in order to keep the Subordinate Courts within the bounds of. their authority ; and not t for correcting. 
mere errors” a have italicised the passage.) Bo 


It may not be necessary to embark upon an ‘examination ofall the footed e cases. 
in which the. scope of Article 227 of the Constitution was discussed. Nor did the ` 
learned counsel undertake such a.task. A fairly full list of all the cases is furnished 
in In re. Annamalai Mudaliar®, J: have myself held. more than once that the scope 
for interference “with «findings of fact, recorded by a Tribunal in proceedings under 
Article 227 of the Constitution is very little different from that in deciding Sehir 
a writ of certiorari should issue under Article 226 of the Constitution. 


The second and.the third of the contentions put forward by the léarned ere 


for the petitioners fail. There is no ropi for interference with the findings recorded . 
by the Tribunal. A i 


; It is true that an n identical question of the financial capacity of the firm.to. pay 
higher wages to its employees was decided in Exhibit, W-16, which was confirmed 
by the Labour Appellate Tribunal. But, as the learned counsel for the petitioners . 
had to recognise, that was not a judgment.or award inter partes. ‘The learned, counsel, 
however, urged that to deny the workmen in the dispute before the Industrial Tri- 
bunal,. Madras, the benefit of the finding: on an. ‘identical quéstion by the Labour 
Appellate ‘Tribunal constituted denial of justice, and that such an error could and 
‘should be. corrected by me in proceedings under Article 227 of the Constituti on. 
The Delhi award could not conclude the question at issue ‘between the Manage- 
ment and its workmen in the industrial establishment’ at Madras. The Delhi award 
was only one of the pieces of evidence or material which’ the Industrial Tribunal, 
Madras, was entitled to ‘consider, and it did take thät into consideration. ` What 
probative; value should be given to that piece ‘of evidence was for the Tribunal to ` 
decide:’ It decided in effect not to give it any value, because it felt convificed. that 
the Delhi award was influenced by an alleged admission of Mr; Samuél which in 
fact had not been made.: I am unable to sce’ any error in-the ‘conclusion reached 
by the Tribunal, that it was not bound by the terms of the Delhi award, in deciding 
whether the workmen in the ‘industrial establishment at Madras’ should be awarded 
‘higher scales of wages and dearness allowance. * + tie: ; 
“The last of the contentions of the learned counsel for the petitioners. yas. ti that the decision of the 
` Tribunal, that the scales of pay shown in Exhibit M-17 covered all the em ployees in Madras was 
erroneous. In paragraph 27 of ties statement filed on behalf of the Management ‘before ‘the Tribunal 


e j 
1. (19 954) 4) -S.C.J. 290 : 1954 S.C.R.. 565 3. (1954) 54-Cr.L.J. 636 : 65 L.W. 1229 - 
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it was claimed that senior clerks and Comptometer operators were on. the time scale Rs. 125-8-205. 
In Exhibit M-22, which showed the wages actually paid to’ thé employees on gist January, 1956, 
K. V. Subramaniam and Arulappa, A. Das were shown as Comptometer operators. The further 
details shown in Exhibit M-22 were that the starting basi salary of Subratnaniam was Rs. 55 and that 
his dearness allowance was Rs. 40. The wages atually paid to Subramaniam on gist January, 1956, 
were Rs. 85 as basic salary and Rs. 55-4-0 as dearness allowance. In the case of Das the starting 
basic salary was shown as Rs, 60 and the dearness allowance at Rs. 40. On gist January, 1956, Das 
was in receipt of a basic salary of Rs. 80 and a dearness allowance of Rs. 52.” S 


Certainly these figures were inconsistent with those mentioned in the counter- 
statement filed by the Management. What, however, was recorded in Exhibit 
M-17, which it should be remembered the Tribunal accepted represented the scales 
of pay in force was: k j yee 


“ Clerks, Typists and Comptometer Operators— 
(i) GradeI . . .. Rs. 7Jo—5—130. | 
(ii) Grade II -: <. Rs. 125—8—205.”- 


The learned Advocate-General, who appeared for the Management explained 
‘that the scale of pay for Comptometer.clerks mentioned in the statement filed by 
the Management referred to the senior Comptometer clerks; apparently. those in. 
Grade I as that class of employees was shown iñ Exhibit'M-17. ‘The learned Advo- 
cate-General also pointed out that when M.W. 3 was examined he categorically 
stated that’ there were no senior Gomptometer operators at Madras. As per Ex- 
hibit M-17 Comptometer operators of Grade I were on the scale of Rs. 7o-5-130. 
Exhibit M-22 showed that the two Comptoimeter operators, Subramaniam and Das, 
were in receipt of basic salaries of Rs. 85 and Rs. 80 respectively.on 31st January, 
1956. It was certainlywell within the. time-scale: shown in:Exhibit M-17. The 
starting salary shown in Exhibit M-22, which was less than the minimum in the 
time-scale shown in Exhibit M-17, was what was given tothe two employees when 
they entered service in 1951 and 1952 respectively.: The learned Advocate-General 
referred to the evidence of M.W. 3 which in effect was that the scales of pay shown 
in Exhibit M-17 were given effect to in January, 1954. That explained the pay 
actually disbursed to these two employees Subramaniam and Das on 31st January, 
1956, as-shown in Exhibit M-22.. ea Bivins E ees.) es 

Itis true that the Tribunal did not specifically discuss the. question whether the 
two Comptometer clerks Subramaniam and Das were in: receipt of salaries.within 
the scope of the time-scale shown in Exhibit M-17., But there is really nothing 
to show that the. special features of these two employees were. brought to the 
notice of the Industrial Tribunal. Nor is there anything to show. that the Tribunal 
was invited to decide with reference to these two employees that the scales of pay 
shown in Exhibit M-17 had not been applied to them, But even independent of- 
these factors, I have already referred to the evidence.on record, which would show 
that even these. two employees were not given. anything less than what was due to 
them on the basis of Exhibit M-17. ~. . <; 


. None of the points takenįby the learned counsel for the petitioners justifies any 

interference with the awatd of the Industrial Tribunal. ` es 
‘These petitions fail.and are dismissed... No order as to costs. aS 
rNiss o 4 — ~~ >>> l tooo Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—MR. Justice RAMASWAML: 


e 
Kamakshi Chettiar , ee Appellant* ` 
U. ° 
Ramaswami Servai and others .. “Respondents. 


Land Tenures—Ryoiwari system—lIncidénts of—Claim by under-ryot to right of occupancy—Burden of 
proof. l ' 
Under the ryotwari system of land tenure, permanence is not a universal or integral incident 
of an under-ryot’s holding, and if claimed it must be established by proof of a custom, contract or a 
title and possibly by other means. If the ryots under a ryotwari pattadar claim rights of occupancy, 
the burden of proving that they have such rights would necessarily be on them. Incidents of ryotwari 
tenure pointed out. Pe 


~ 3 Sethuratnam Ayyar-v.’ Venkatachala Goundan; (1919) 38 M.L.J. 476: L.R. 47 L-A. -76: LL.R. 43 
Mad.-537 (P.C.) ; Subramanya Chettiar v. Subramanya Mudaliar, (1929) 57 M.L.J. 1: L.R. 56 I.A. 
248: LLR. 52 Mad. 549 (P.C.) y Lakshmana v. Venkateswarlu, (1949) 2 M.L,J. 500 : I.L.R3 (1950) 
Mad. 567 : DR 76 I-A. 202 (P.C.) ,and Cheekati Zamindar v. Ranesoora Dhora, (1899) 1.L.R, 23 Mad. 
318, followed. aed ; a 


.” Baden Powell’s Laid’ Systems in British India and Soundararaja Iyenger’s Land Tenures in the 
Madras Presidency (1921), referred to. i l are 
«-- ` Appeal-against ‘the Decree of the Court of the Subordinate Judge, Madurai, 
in Appéal Suit No. 136 of 1955 preferred against the Decree of the Court of the 
District Munsif of Madurai Taluk in O.S. No. 289 of 1953. 
i g M. Natesan, for Appellant. ` aR a mea 
< - KOS. Ramamurtht.and T. R. Mani, for Respondent. 

| The. Court delivered the following aan s. 


:.: -| JupemenT.—This Second Appeal is preferred against the Decree and Judgment 
of the learned Subordinate Judge of Madurai, in A.S. No. 136 of 1955, modifying 
the Decree and Judgment of the learned District Munsif of Madurai Taluk at 
Madurai, in O.S. No. 289 of 1953. Oe 


-> The dispute in this Second Appeal relates to.ItemI in suit which was purchased 
in'Court-sale in E.P, No. 50 of 1933 in O.S. No.34 of 1932 on the file of th Sub-Court, 
Madurai, by one Kandasami Chettiar on 26th June, 1933. The sale was confirmed 
on'29th July, 1933 and a certificate of sale was issued in favour of Kandasami 
‘Chettiar.’ Kandasami Chettiar took delivery of this property.through Court on . 
4th December, 1933 and was enjoying this'property along with two other items 
‘with ‘which we are not concerned heré, from the date of delivery and leasing out 
the lands and also paying the kist for the same. He executed a settlement deed 
on: 22nd October, 1935, endowing the properties for a trust for the performance 
of several religious Kainkaryams. He consitituted one Kuttalam Chettiar as the 
hereditary trustee. In fact Kuttalam Chettiar functioned as a trustee even during 
the life-time of -Kandasami Chettiar, who died in 1939. Kuttalam. Chettiar died 
in.1940. The plaintiff and the third defendant have become the successor trustees 
of Kuttalam Chettiar. p ys 


The plaintiff by virtue of his position as trustee leased out the plaint-mentioned 
Item 1 to the first defendant about 12 years ago along with two other items, with 
which we are not concerned here; on a rent of 17 kalams of paddy. It was an yearly 
lease. The first defendant continucd to be the lessee. From the year Nandhana he 
defaulted in the payment of rents. Subsequently the first defendant has started 








**Second Appeal No. 218 of 1956. gth September, 1958. 
(18th Bhadra—1880, Saka). 
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-claiming permanent occupancy ‘rights in this ryotwari land. The second defen. 

dant is the brother of.the first defendant who aided and abetted the claim ‘of the 
first defendant. Therefore, the plaintiff filed the suit, out ‘of which this second 
appeal arises, against defendants 1 and % for‘recovery of possession of the suit pro „ 
perties with arrears of rent, etc. : 


The learned District Munsif negatived the claim of permanent occupancy 
rights in this ryotwari land put forward ‘by defendants 1-and 2 and decreed the suit. 
On appeal, the learned Subordinate Judge upheld the contention of defendants 1 
and 2, regarding item 1 and allowed the appeal in respect of the same. Hence 
‘this second appeal by the defeated plaintiff. - 


The following extract from Sundararaja Iyengar’s Land Tenures in the Madras 
. Presidency (1921) ‘sets out the incidents of ryotwari tenure : (pages 175-178). 


: “ The person with whom Government enters into direct engagement under the ryotwari system 
` is called the ryot. The word ryot is a corruption of the Arabic word, Rayut which literally signifies 
‘ pasture ’ or ‘ herd: of cattle’? and was introduced into India after the Mahomedan conquest.- It was 
applied to subjects at large, either as being more commonly employed in the pasturing of cattle, or as 
being themselves cattle or sheep, and the special care of their proprietors or Governors,, who, by the 
- same figure of speech, were sometimes designated by the kindred name of Raez or shepherd. 


When a’ ryot is first put into possession of land, he is furnished with a document called patta 
which is liable to revision at each annual settlement, called jamabandi. According to Sadasiva 
Ayyar, J., Government is under no statutory obligation to issue any patta at all to a ryotwari pro- 
prietor. The patta is only a mere bill issued to the ryot so that all concerned may know the amount 
of assessment payable and the instalments by which it is payable, and is not, nor does it purport to be, 
in the nature of a grant or conveyance. It is not evidence of title, but only of possession. 

* * * * * * 


At the time of the introduction of ryotwari system into this Presidency, settlements were enterec 
into with the cultivating proprietor whom government found on the land and treated him as the pro- 
‘prietor thereof. The ryotwari proprietor being the owner of the soil, it was held in a series of cases 
that he was entitled to carry on the cultivation of his lands in any manner he chose best, and that 

. any person who claimed a permanent or any other right in derogation of the proprietor’s right must 

. Strictly establish it. On the other hand certain other cases took the view that the mere fact that 
ryotwari settlements were entered into with cultivating proprietors did not necessarily show that other 
persons claiming a right of occupancy were not on the land, and that unless the ryotwari proprietor 

- showed that he let the tenants into possession as tenants from year to year or otherwise showed his 
right to eject, he could not eject them. ` Finally the question came up for decision before the Pri 
Council in the case of Sethuratnam Ayyar v. Venkatachala Goundan?. In that case the Privy Council held, 
agreeing with the first series of. cases that in localities where the ryotwari system prevailed, 
permanence was not a universal and integral incident of an under-ryot’s holding ; and that if claimed 
it must be established which could be done by proving a custom, -contract or a title, and possibly by 
other means.” : ; 5 


: Their Lordships of the Privy Council have had occasion to deal with the burden _ 
- of proof in cases where permanent occupancy right is claimed in ryotwari lands, 
In Lakshmanna v. Venkateswarlu*, they have observed as follows : 


* In this connection it may be stated that it is not correct to say, as was boldly argued, that 
_ ryotwari pattadar has no proprietorship in the land he holds under the Government. In his Land 
Systems of British India, Baden-Powell gives the following definition of the ryotwari system : i 
‘ A system of land revenue administration in which there is no middleman or landlord over th 
individual ryots, who are severally liable for the land revenue assessment on the ‘holding >”. i 


Again, quoting from the Settlement, Manual from Madras, he describes the 
- ryotwari system :as follows :-— 


“t Under the ryotwari system every registered holder of land is recognised as its proprietor. He 
_ is at liberty to sublet his property or to transfer it by gift, sale or mortgage. He cannot be ejected 
by Government so long as he pays the fixed.assessment, and has the option of (annually) increasing 
+ or diminishing his holding or of. entirely abandoning it. The ryot under this system ‘is virtually 
“a proprietor under a simple and perfect title, and has all the benefits of a perfect lease without its 
* responsibilities.’ In this system of land holding ‘It may be assumed that the Pattadar is the 
owner of the kudiwaram right ds opposed to the melvaram right which is vested in the Government’ 
Veeranan Ambalam v. Annaswami Aiyar®.” : : a 


aor 
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The settlement by the Government under the ryotwari system was with the 
actual cultivator ; under Regulation XXV of 1802, it was with the zamindar, who 
had the right of receiving rent from persqns who were in occupations of lands. It 
is familiar knowledge that pattadars under the ryotwari system let out the land for 
cultivation to under-ryots. When such under-ryots claim rights of occupanncy 
the burden of proving that they have such rights would necessarily be on them. It 
was in connection with the claims made by such ryots that the Board observed in 
Seturainam' Ayyar v. Venkatachala Goundan+, that: l 

“ Permanence is not a universal and integral incident of an under-ryot’s holding ; if claimed, 
it must be established. This may be done by proving a custom, a contract, or a title, and possibily 
by other means. eke cae 


Language very similar tothe above was used in similar Madras cases in des- 
cribing the claim of an under-ryot in ‘ryotwari land. In Cheekati Zamindar v. 
Ranasooru Dora*, Subramania Ayyar, J., referred to a decision of Collins, C.J. and 
Muttuswami Ayyar, J., in which, the position of under-ryot in ryotwari land was 
thus described : se. 

« Admittedly the village in suit is a taraf village of which the temple is the registered proprietor 
entitled to both the melvaram and the mirasvaram as against the appellant. ‘This being so, the 
claim of an occupancy right as overriding the proprietor’s right to cultivate Bis own land is of a special 
character, and as such, it is one which the party seeking to derogate from the ordinary incidents of 
property is bound to establish. Ordinarily the mirasdar or proprieor in a taraf village has the right 
of cultivation also and he is therefore at liberty to arrange for it from time to time either by granting 
leases or letting it to purakudies for varam or under what is usually called the pannai system by meang 
of labourers who are paid. wages in grain ”. 


Subramania Ayyar, J., added : 

“ In other words, the view of the learned Judges was that permanent holdings under ryotwari 
proprietors being unusual and exceptional, the onus is on the party setting up such a special kind of 
holding.” : : 

In Subramania Chettiar v. Subramanya Mudaliar*, their Lordships of the Privy 
Council have had to deal with another aspect of burden of proof and have pointed 


out: 

* Tt js well established that those claiming a right of permanant occupancy must prove that it 
exists by custom, contract, title or possibly by other means. In @ suit by a ryotwari patiadar claim- 
ing partition of his undivided share in an estate, the defendants contended that they had a right of 

ermanent occupancy as to certain well-irrigated lands and palmyra trees, and that consequently 
they should be excluded from the partition. À 

Held, that ‘the defendants, who proved that they had been in undisturbed possession of some of the 
Jands for a long period at a more or less uniform rent, and that at a comparatively recent date they 
had made alienations not of such a kind as ordinarily would be brought to the notice of the pattadar, 
had not discharged the burden of proof upon them ; the fact that some of the defendants had pur- 
chased the kudiwaram militated against their claim”. ; 

Bearing these principles in mind if we examine the facts of this case, we find 
that the plaintiff has established his case and that defendants 1 and 2 have signally 
failed to establish their claim for occupancy rights. The sale certificate Exhibit 
A-1 shows that what Kandaswami Chettiar purchased in Court auction included 
the kudiwaram interest also in the land. In fact he has purchased the iruwaram 
right. Exhibit A-1 further shows that the defendant in O.S. No. 34 of 1932 was in 
possession of that land. It is the admitted case of defendants 1 and 2 that-the plain- 

tiff is entitled to the melwaram right in this item. Therefore, Exhibit A-1 clearly 
shows that iruwaram was purchased by Kandaswami Chettiar. The patta for 
the land stands in the name of the plaintiff; vide Exhibit B-1. Then the plaintiff 
has filed counterfoil receipts Exhibits A-6 to A-16 for showing that this land along 
with two other lands was leased out and that the plaintiff had the kudiwaram right 
in all these lands. In fact the learned Subordinate Judge himself has concluded 
from the self-same Exhibits A-6 and A-12 that in the other two lands the plaintiff 


* 
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has established his.kudiwaram rights. No distinction can be made between these 
two sets of lands and what applies to the one applies necessarily to the other. The 
Settlement deed Exhibit A-4 finally shows that this land is iruwaram land. This 
documentary evidence is corroborated by the oral testimony of P.W.1. The learned 
District Munsif has accepted his testimony as true. 


On the other hand, the documentary and oral evidence adduced by the de- 
fendants does not establish their claim. The defendants have not shown that they 
have acquired occupancy right in this ryotwari land by custom or grant or pres- 
cription. On the other hand defendants 1 and 2 filed’ Exhibit B-2 to show that the 
land originally belonged to one Pathar, that he conveyed it to one Kudumban 
and that his mother Rakkammal purchased the kudiwaram right under Exhibits 
B-3 and B-4. In cross-examination the first defendant examined as D.W. 1, admits 
that he does not know who that Pathar was, He was not able to assert definitely 
that Exhibit B-2 comprised the suit item 1 also. In fact he admitted that he could 
not say that any particular item in Exhibit B-2 corresponded to the suit item 1. 
He could not even say what the old survey number for this disputed property was. 
The first defendant finally stated that he could not say how the Pathar got this land 
and why the survey number of this land was not mentioned in Exhibit B-2. There- 
fore, it cannot be gtated that Exhibit B-2 refers, to the suit item 1. Then, the de- 
fendants relied on Exhibits B-g and B-4. ‘D.W. 1 admitted that Exhibit B-4 did 
not give the survey number of this disputed property. The survey number men- 
tioned in Exhibit B-3 is an interlineation. The first defendant admitted that there 
is no record to show the enjoyment of this item of property by his mother. That 
mother is alive and has not been examined. . Defendants 1 and 2 have filed some 
old documents in the name of their mother to establish the kudiwaram right in 
the disputed item. The first defendant goes on to say that his mother had executed 
a benami sale deed in favour of his maternal uncle. He attempted to file a release 
deed executed by that maternal uncle. Inasmuch.‘as the alleged release deed was 
after suit, it Was not admitted in evidence. The various documents relied on by 
the defendants to establish their kudiwaram right are all anterior to Exhibit A-1. 
In the absence of proof of possession of the larid by the contesting defendants or 
other prédecessor in title subsequent to Exhibit A-1 in their own right, they can 
be deemed to be only ordinary tenants of the pattadar. There was also no reliable 
oral evidence to corroborate the claim of defendants 1 and 2 thai they are entitled 
to kudiwaram rights in this disputed item. 


The net result of this analysis is that the conclusion of the learned District 
‘Munsif that in the face of Exhibit A-r and in the absence of positive documentary 
evidence on the side of defendants 1 and 2 to establish their right to kudiwaram in 
this disputed item, either by custom or grant or prescription, the plaintiff was en- 
titled to get possession of that item 1 is correct. Therefore, the decree and judg- 
ment of the learned Subordinate Judge which do not flow from the evidence on 
record, are set aside and those of the learned District Munsif are restored and this 
- Second Appeal is allowed and in the circumstances without costs. 


No leave. 
PRN. > Appeal allowed: Leave refused, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :--Mr. JUSTIOE RAMASWAMI. 


s e 
Velur Devasthanam by sole trustee Srila Sri Subramania 


Desika Gnanasambanda Pandara Sannadhi Avergal és Appellant®’ 
<a v. ' l 
S. Sundaram Nainar .. Respondent. 


Transfer of Property Act (IV of 1882), section 108 (e)—Unconditional leases excluding Rajikam and 
Deivikam—~Equitable principles to grant remission—Court has no power. 


The lessee is liable to ‘pay in accordance with the contract and there is no power in the Court 
to relieve him against the obligations under it by invoking any equitable principles. The Court 
cannot grant rernission on equitable principles in the case of unconditional leases excluding Rajikam 


and Deivikam. , . . 
Sri Kampahareswara Devasthanam v. Appaswami Padayachi, A.S. No. 1172 of 1953, referred. 


The proper forum for agitating this question of remission of rent is the local Conciliation Officer 
‘as the civil Court is barred from going into'these matters by the tenancy laws. 


: Appeal against the Decree of the Court of the Subordinate Judge of Mayuram, 
in Appeal Suit No.:5 of 1955 preferred against the Decree of the ‘Court of the 
District Munsif of Sirkali, in Original Suit No. 179 of 1954. 


S. Nagaraja Ayyar, for Appellant. 
T.S. Kuppuswami Ayyar, for: Respondent. 


The Court delivered the following ` 

Jupement.—This is an appeal preferred against the decree and judgment of 
the learned Subordinate Judge of Mayuram, in Appeal Suit No. 5 of 1955 reversing 
the decree and judgment of the learned District Munsif of Sirkali, in origina] suit 
No. 179 of 1954. ` se bake . : 
f The facts are: The Velur Devasthanam is owner of the suit property. It 
consists of 30 acres and 8o cents of Nanja and Punja land. This Devasthanam has 
been leasing out the lands in open auction after wide publicity. Therefore, the 
auction purchasers knew-full well what they were bidding for and on what terms 
in those auctions. In the auction held for faslis 1361 to 1363, the defendant 
Sundaram Nainar became the successful bidder. He agreed to take the lands on 
lease for three faslis at 650 kalams of’ paddy per fasli, Rs. 5 cash rent and 70 bundles 
of straw in three instalments. The defendant cultivated the suit lands for three 
‘faslis. In all he has paid 540 kalams. There was a balance of 110 kalams. The 
plaintiff filed a suit for recovery of the arrears of these 110 kalams. 


s It may be pointed out here that the leases are unconditional leases namely that 
irrespective of Rajikam or Deivikam this defendant would pay for the three faslis 
at 650 kalams. ` cy a l 

On this suit being filed, the defendant put forward two contentions : that the 
contract with him got frustrated by reason of the passing of the Tanjore Tenants 
and Pannayals Protection Act (XIV of 1952); secondly that- by reason of what 
is called the Mayuram agreement he was under the impression that 550 kalams 
represented 70 per cent. of what those lands would yield and equate to the auction 
amount, and that, therefore, he is-entitled to remission of 974 kalams. 

The District Munsif found no merits in either of these contentions put forward 


by the defendant and decreed the suit in regard to the number of kalams as prayed 
for but at a valuation which was fixed by the learned District Munif. 
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There was an appeal and in the appeal the learned Subordinate Judgè persuaded 
himself that though there was no frustration under section 56 of the Indian Gon- 
tract Act fairness and equity required a rgmission of 10 per cent. or 65 kalams should 
be given. Hence this second appeal by the Velur Devasthanam in regard to the 
remitted portion. . í 


. I shall first of all dispose of the Mayuram agreement which was so vehemently 
relied upon by the learned advocate, Mr. Kuppuswami Aiyar, before me. This 
Mayuram agreement has beenset out in a decision of this Court reported in Santhana- 
krishna Odayar v. Vaithilingam’. The substance of that Mayuram agreement was 
that on account of the various disturbing factors which had arisen in the agrarian . 
world in these parts, the landlord should collect such amount as would give him 
70 per cent, and the pannayal go per cent. of the produce. But this was in 1948 
and this auction has taken place in 1951 and there is no evidence at all that in this 
open auction where this defendant was the successful bidder he ever thought of this 
Mayuram agreement or that the landlord thought of it and that influenced the fixa- 
tion of the successful auction bid of this defendant. In fact, we have no materials at 
all about the yield of the land in order to say whether even this thought could have 
entered the head of this defendant. All that can be said is that this Mayuram agree- 
ment is one more ¢frustration which has been thought up by this defendant in 
order to default payment of the stipulated rent. Therefore, this Mayuram agree- 
ment is neither here nor there and cannot be used to influence our decision. ' 


Turning to the next point, namely, whether when there is an unconditional 
agreement to pay rent at a particular quantity it is open to us on equitable prin- 
ciples to grant a remission ? Assuming that there are some equitable grounds to 
grant a remission though J am not prepared to say that in this case there are materials 
for coming to any such conclusion, the learned advocate for the appellant relied 
upon the following decisions before me to make out that even in such a case we can- 
ave remissions in the case of these unconditional leases excluding Rajikam and 

eivikam. 


In Dwijendranath v. Jitendranaih?, where it was held that in case the lessee sti- 
pulated that he would not be entitled to remission on account of inundation, 
drought, etc., and made an unconditional contract to pay rent he would not 
be entitled to any abatement on the general principles of law even though the land 
was diluviated by a river. 


. In Srinivasa v. Ramraj?, it was held that where the lease deed provided that the 
tenant should not claim reduction of rent either on account of celestial or terrestrial 
disturbances or on account of any village practice or usuage the tenant was liable 
to pay according to the contract, and was not entitled to plead relief by way of custom 
in the village. 


Reference was then made to a decision reported in Ramakrishna v. Rangachariar*, 
where it was held that in the absence of custom or contract to the contrary the obli- 
gation to grant remission was purely moral and not legal and cannot be enforced 
in a suit and that the tenant was not entitled to a remission on account of savi or 
failure of crops. It is clear from the above decisions that the lessee was liable to. 
pay in accordance with the contract and that there isno power in the Court to 
relieve him against the obligations under it. 


- In Harilakshman v. Secretary of State for India®, there was lease of Government 
salt works for a period of 5 years. The lessees failed to execute the lease or pay the 
rent but were in possession of the properties. In the suit for recovery of rent after 

- the first year the lessees denied their liability on the ground that the contract became 
impossible of performance on account of the strike of workmen. The learned Judges 





“4. (1953) 2 M.L.J. 325: ILL.R. 1953 Mad. 3. (1914) 22 I.C. 822. . 
IIIg. 4. (1915) 32 LC. 737. ` Saa oN 
2, ALR. 1928 Cal. 419... 5. (1928) LL.R. 52 Bom. 142. 


246 THE MADRAS LAW JOURNAL REPORTS, - [1959 


held that there was no implied understanding as to the availability of sufficient 
. supply of labour in the manufacture of salt so that when the Jabour supply failed 
the obligations ceased to operate, and that the lessee was liable to pay the stipulated 
rent. That decision proceeded on a principle of frustration of the contract embodied 
in section 56 of the Contract Act. In the present case there is no scope for the 
application of such a principle. f : ; 

In Sinnappa v. Ramaswami}, it was held that even in a case where the leased 
lands got silted by floods and it was impossible to put them right by means of 
expenditure, the tenant could not refuse to pay rent pleading impossibility of 
performance. ` 


The above cases have been referred to in a recent decision of a Bench of this 
Court consisting of the learned Chief Justice and Ramachandra Aiyar, J., in 
Sri Kampahareswara Devasthanam v. Appaswami Padayachi and others®, wherein the 
dispute was between the present plaintiff representing another Devasthanam and 
certain lessees, Appaswami Padayachiandjothers. The arguments which are now put 
forward before me by Mr. Kuppuswami Aiyar were urged in that appeal and have 
been negatived by the Bench. It was held that the lessees were liable to pay the 
stipulated and unconditional rents and that it was not open to the Court to invoke 


some kind of equitable principle to relieve the defendants feom the obligations 
under the lease deed. 


Before parting with this case I may point out that the learned advocate for the 
appellant rightly pointed out here that if the grievance of this lessee was that the 
rent was inequitable the proper vehicle provided for agitating the matter is before 
the local Conciliation Officer and which is the machinery prescribed by the State 
for ventilation of this grievance and not a civil Court which is both expressly and 
impliedly barred from going into these matters (vide section 14 of the Tanjore 
Tenants and Pannaiyals Protection Act). 


The net result of this analysis is that this Second Appeal has got to be allgwed 
and the Decree and Judgment of the learned Subordinate Judge are set aside ex- 
cept as to the price of paddy and the Decree and Judgment of the learned District 
Munsif restored, but, in the circumstances, without costs, 


V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM AND MR. Justice RAMASWAMI. 


Chinnavalayan .. Appellant* 
v. 
The State of Madras .. Respondent, 


Evidence Act (I of 1872), section 32 (1)—Statement as to the cause of death—‘ Circumstances of the tran- 
saction which resulted in his death ”—Matters admissible within the meaning of the expression. 


Section 32 (1) of the Evidence Act refers to two kinds of statements: (1) when the statement is 
made by the person as to the cause of his death, or (2) when the statement is made by a person as 
to any of the circumstances of the transaction which resulted in his death. The words “ resulted in 
his death ” do not mean ‘caused his death ’. Thus it is well-settled that declarations are 
admissible only in so far as it points directly to the fact constituting the res gestaé of the homicide ; 
that is to say to the act of killing and to the circumstances immediately attendant thereon like 
threats. Acts, declarations and incidents which constitute or accompany and explain the fact or 
transaction in issue are admissible for or against either party as forming parts of res gestae. 


The statement made by witnesses for the prosecution that the deceased ‘told them that he had 
brought the vessels and arrack of the accused a little while ago would afford a motive for the accused 
to commit the crime and is admissible under sections 8 and 32 (1) of the Evidence Act. 


Appeal against the Order of the Court of Session of the Coimbatore Division in 
Case No. 179 of the Calendar for 1957, dated 27th January, 1958. i 
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R. Destkachari (amicus curiae) for Appellant. 
V. V. Radhakrishnan, for Public Prosecutor (P. $. Kailasam) for State. 
The Judgment of the Court was delivered by l 


Ramaswami, 7.—This is an appeal against the conviction and sentence by the 
learned Sessions Judge of Coimbatore in Sessions Case No. 179 of 1957. 


The facts are : The deceased Subbana Goundan and P.Ws. 1 and 7 are related: 
The deceased, P.W. 1 (brother of the deceased), P.W. g and others lived in the same 
locality in Karupparayanpalayam. The accused Chinnavalayan belonging to 
a different community lived by the side of the house of the deceased. P.W. 2 is the 
concubine of the deceased. The house of P.W. 7 is to the east of the house of the 
deceased. P.W. 8 is the wife of Marudayya Goundan whose house is shown as ‘D’ in 
the rough sketch prepared by the Sub-Inspector and he is the next door neighbour 
of the deceased. P.W. 9, Nanjappa Goundan, lives in the house marked as ‘E’ in the 
rough sketch in the opposite row of the deceased’s house, as can be seen from the 
rough sketch. His house is practically opposite to that of P.W. 8. P.W. irois a 
resident of Kalapatti and at the material time was working in Karupparayanpalayam 
along with the deceased. On the night of the occurrence he was sleeping in the 
house of the deceas€d. P.W. 11, Velappa Goundan, is the brother of the deceased 
and is residing in the Pillayar Koil shown as ‘F’ in the rough sketch and east of dece- 
ased’s house. He is attached to that temple as Poojari. 


Itis brought out in the evidence in this case that in this locality there was brewing 
of illicit arrack and consumption of the same.. In this State, where prohibition 
has brought great blessings, in its wake, it has also brought animosities over the 
preparation and consumption of bootlegging liquor. The favourite pastime of 
these people is to tip off the Police or the prohibition staff against each other, brin- 
ging about consequent ill-feelings. This case is an illustration. 


On the night of 2nd October, 1957, one Subbayan was playing harmonium 
in the house of the deceased Subbana Goundan. To hear that, P.Ws. 1 and 7 had 
come there. P. W. 10 was sleeping in the house of the deceased after taking food: 
Subbayyan stopped playing harmonium by about 9-30 r.m. P. Ws. 1 and 7 and 
the deceased continued chatting till late in the night. ‘| 


It is in P.W. 2’s evidence that about 10 p.m. the deceased along with P.W. 10 
returned with two brass-vessels M.O. 1 series and a mud-pot with arrack and P.W. 
10 had told her that they had taken them from the pallam or depression where the 
accused was preparing the arrack. P.Ws. 1 and 7 tell us that while they and 
Marudayya Goundan were talking in P.W. 1’s house, the deceased told'them that 
he had brought from the pallam brass-vessels M.O. 1 series and the arrack 
prepared by the accused and asked P.Ws. 1 and 7 to come with him and have a 
drink, P. W.'1 refused. P.W. 7 after refusing went with the deceased and had 
a drink. ‘hen we do not know what happened. 


The next piece of evidence regarding the movements of the deceased and the 
accused begins with 2 a.m. P.W. 8 testifies that after chatting for some time with 
P.Ws. 1 and 7‘she went to sleep in P.W. rs house. She had a young child which 
seems to have awakened at about that time and therefore she was soothing that’ 
child to go to sleep. Then she heard a cry of “‘ayyo” and opened the door and 
came out and saw the accused running eastwards by the side of her house with 
an iron-red in his hand about 2 feet long chased by P.W. 7 who shouted “ Chinna 
is running. "You also come ”. This witness impressed the learned and experienced 
Sessions Judge as a trustworthy witness. She swears that she saw the accuseed 
running with an iron-rod chased by P.W. 7 and followed by P.W. 1. P.Ws. 1 
and 7 tell us that on hearing the noise of. beating which was followed by the cry 
of “ ayyo”’ of the deceascd, P.W. 7 ran out of P.W. 1’s house through the western 
entrance and saw at the north-western corner of P.W. 1’s house in the open space, 
the accused hitting the deceased with a crow-bar. Seeing P.W. 7 the accused ran 
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away towards east. He chased the accused. P.W. 1 who also on hearing the cry 
came out of his house through the eastern entrance and saw the accused being chased 
by P.W. 7. P.W. 7 called out P.W. 1 “ cope on with me ”. Both of them chased 
the accused and the accused hid himself in a cholam-field just east of the Vinayagar 
Koil which is about a furlong from the house of P.W. 1. This galatia woke up 
Palaniammal and when she came out she saw the deceased lying with blood over 
his body and mouth. She then went and fetched P.W. 11 from the Pillayar Koil. 
P.W. 11 came and saw his brother lying with injuries and unconscious in the open 
space east of the deceased’s house and north-west of P.W. 1’s house. There is no 
evidence to show that before leaving the place P.W. 11 met P.Ws. 1,7 and 8. P.W. _ 
11 removed his brother in a jutka to the Peelamedu Police Station and gave the 
report Exhibit P-6 in which naturally not being an eye-witness and not having con~ 
tacted P.Ws. 1,7 and 8, he had to say that he did not know who the assailant was. 
The injured man was removed from Peelamedu Police Station to the Hospital where 
he died at 2. p.m. on 2nd October, 1957. In this connection it will also be re- 
membered that the first information report given by P.W. 11 shows that he expected 
his brother to give information to the Police and did not expect him to die, though 
at that juncture he was not in a condition to give information. 


The information given at the Police Station was registere@ by the Head Con- 
stable as first information report in Crime No. 410 of 1957 on 2nd October, 1957, 
at 7AM. The Sub-Inspector of Police, Sri Narayanan Nair, P.W. 14, proceeded to 
the Hospital on coming to know that the injured person had been sent to the Govern- 
ment Head Quarters Hospital at Coimbatore, and enquired P.Ws. 2 and 11 at 
the Hospital. He then proceeded to the scene of occurrence. He recovered on the 
pathway two teeth M.O. 3, some blood-stained earth M.O. 3 and some blood- 
stained stones M.O. 4. From the house of the deceased he recovered some 
_ blood-stained earth and other articles. He prepared a rough plan of the scene 
of occurrence Exhibit P-12. It was elicited from lim that the distance. between: 
the western entrance of P.W. rs house and the north-western corner of P.W. 1’s 
house may be go feet and the length of the northern wall of P.W. 1’s house is 40 to 
45 feet. This would show that P.W. 7 could have run and seen the accused 
actually hitting the deceased. P.W. 13, the Inspector of Police, Crime Branch, 
Coimbatore, on receipt of intimation that the deceased died in the Hospital pro- 
ceeded there and held the inquest at 7-30 P.M. on and October, 1957. The 
autopsy was held by P.W. 4. i 


The autopsy showed that the injuries on the deceased would have been ‘caused 
by a crow-bar or a heavy stick at the time mentioned by the prosecution. The 
Doctor found as many as 16 external injuries. The Doctor denied the suggestion 
put to him in cross-examination that the injuries could have been caused by a light- 
weight bamboo, ie: 

The case for’ the accused was an alibi, viz., that he was absconding from the 
village for about 15 days prior to the occurrence, since there was a summons issued 
to him in a prohibition case and in support of which he produced two documents. 
One is stated to be a true copy of the charge-sheet No. 322 of 1957, dated 17th Sep- 
tember, 1957, filed by the Sub-Inspector of Police, Peclamedu, against the accused 
and the other is said to bea true copy of a Mahazar, dated 17th September, 1957, 
for seizure of some bottles of arrack. These documents did not in any way help 
the accused because as pertinently pointed out by the learned Sessions Judge “ the 
mere fact that a charge-sheet has been filed will not show that the accused would 
have absconded ”. It was a petty charge-sheet and a bootlegger like the accused 
would not have anticipated such a frightful punishment as to scare him away from 
the village. ` 


Before entering into a discussion of the evidence one point of law which was 
urged before the lower Court and negatived by the learned Sessions Judge deserves 
more, than a passing consideration on account of it arising frequently in sessions 
Cases, > . 
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It was urged before the learned Sessions Judge that the evidence of P. Ws. 1 
and 7 referred to above, viz., that the deceased told them that he had brought the 
vessels and arrack of the accused from fhe pallam a little earlier to his murder, was 


inadmissible as it did not fulfil the requirements,of section 32 of the Indian Evidence 
Act. 


The expression ‘circumstances of the transaction” occurring in section 32 (1) 
of the Indian: Evidence Act has been a source of endless perplexity to Courts faced 
with questions as to what matters are admissible within the meaning of that 
expression. 


The decision of their Lordships of the Privy’ Council in Pakala Narayanaswami 
v. Emperor}, sets out the limits of the matters that could legitimately be brought with- 
in the purview of that expression. Unfortunately, however, as is the case with 
the decision of their Lordships in Kotayya v. Emperor®, with reference to the information 
admissible under section 27 of the Evidence Act, so is it with this decision under | 
section 32 (1) of the said Act, in that difficulties arise from the contention often raised 
before us as to what their Lordships meant to say or did not mean to say. Lord- 
Atkin who delivered the judgment of the Board has, however, made it abundantly 
clear that, except in special circumstances, no circumstance could be a circumstance 
of the transaction ff it is not confined to, either the time actually occupied by the 
transaction resulting in death, or the scene in which the actual transaction resulting 
in death took place. - The special circumstance permitted to transgress the time 
factor is, for example, a case of prolonged poisoning, while the special circumstance 
permitted to transgress the distance factor is, for example, a case of decoying 
with intent to murder. This is because the natural meaning of the words, according 
to their Lordships, do not convey any of the limitations such as (1) that the state- 
ment must be made after the transaction has taken place, (2) thatthe person making 
it must be at any rate near death, (3) that the circumstances can only include acts 
done when and where the death was caused. But the circumstances must be cir- 
curastances of the transaction and they must have some proximate relation to the 
actual occurrence. 


The following facts and extracts from the judgment of their Lordships amply 
bear out the foregoing observations and show that there need be no doubts as to 
the limits of the matters admissible under section 32 (1): The question was whether 
the statement of the widow of the deceased, that on a certain day (a couple of 
days prior to murder) the deceased “had told her that he was going to town B as the 
accused’s wife had written and told him to go and receive payment of his dues, 
was admissible under section 32 (1). Their Lordships observed : 


** The statement may be made before the cause of death has arisen, or before the deceased has 
any reason Ð anticipate being killed. The circumstances must be circumstances of the transaction ; 
general expressions indicating fear or suspicion, whether of a particular individual or otherwise 
not directlyrelated to the occasion of the death, will not be admissible. But statements made by the 
deceased that he was proceeding to the spot where he was in fact killed, or as to his reasons for so 
proceeding, or that he was going to meet a particular person, or that he had been invited by such 
person ‘o meet him, would each of them be circumstances of the transaction, and would be so whether 
the peson was unknown or was not the person accused. Such a statement might indeed be exculpa- 
tory of the person accused. ‘ Circumstances of the transaction’ is a phrase no doubt that conveys 
some kmitations. ° It is not as broad as the analogous use in ‘ circumstantial evidence ’ which includes 
evidesce of all relevant facts. It is on the other hand narrower than ‘res gestae? Circumstances 
musthave some proximate relation to the actual occurrence, though, as for instance in a case of pro- 


renee poisoning they may be related to dates at a considerable distance from the date of actual 
fata] dose. 


It will be observed that ‘the circumstances’ are of the transaction which resulted in the death 
of the declarant. It is not necessary that there should be a known transaction other than that the 
de:th of the declarant has ultimately been caused, for the condition of the admissibility of the evidence 
is hat ‘ the cause of (the declarant’s) death comes into question’. In the present case the cause of 
th: declarant’s death comes into question. The transaction is one in which the deceased was murdered 
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on one of two successive days next following his statement in question ; and his body was found in 
a trunk proved to have been bought on behalf of the accused ; the statement made by the deceased 
that he was setting out to the place where the accused lived and to meet a person, the wife of the 
accused, who lived in the accused’s house, appears clearly to be a statement as to some of the circum- | 
stances of the transaction which resulted in his death. The statement was rightly admitted ”. 


The Madras decisions may now be bricfly reviewed. 


Venkatasubbareddi, In ret: Where the alleged statements of the deceased to certain 
witnesses, not in the presence of the accused, some months prior to the murder con- 
tained a disclosure of the intention of the deceased to cancel a will and disinherit 
the accused, and the prosecution relied on this disclosure as constituting the motive 
for the accused to murder the deceased, the statements could not be proved by hearsay 
evidence of the witnesses who heard the deceased make the statements, unless the 
statements could be brought under section 8, Explanation I, or section 32 (1) of the 
Evidence Act. The statements, not being statements as to the cause of the decla- 
rant’s death or as to any of the circumstances of the transaction which resulted in 
the declarant’s death, were not admissible under section 32 (1). The expressed 
intention of the deceased did not also amount to conduct within the meaning of 
Explanation T to section 8, since what the deceased said was not in explanation of, 
nor did it accompany, any act of the deceased. 


Raman Servai v. Emperor? : The portion of the statement which explains the 
immediate cause of the speaker’s death can no doubt be used; but the portion 
of the statement which was obviously not part of the transaction that led to the 
death of the person may be disallowed as there will be no legal use under section 
32(1). But where the earlier portion of a statement gives the outline of the story 
of the attack on the deceased, such portion also must be held admissible in evidence 
against all the persons mentioned in the statement. 


Venkatigadu v. Emperor? : The accused was charged with the murder of a girl 
K. It was suggested on behalf of the prosecution as a possible motive for the crime 
that the accused had attempted to Seduce K and that he had killed her becatise 
she repulsed his advances. The mother of K was allowed to say in evidence that 
before she, the mother, left the house for another village some hours before the murder 
K implored her to come back by night, because on a former occasion the accused 
had tried to have sexual intercourse with her, K. This alleged statement of K was 
not admissible under section 32 (1), since it had nothing whatever to do with the 
circumstances under which K met with her death, and the prosecution could not 
prove the allcged motive through inadmissible evidence. ‘ 


Veerankutti Hajee v. Emperor : Where the only evidence of an alleged motive 
for murder consisted in statements alleged to have been made by the deceased to 
some Witnesses long prior to the murder, the statements were inadmissible. 


Beggam Appala Narasayya v. Emperor®: The motive evidence was, entirely 
derived from the statements made by the deceased to his wife and wife’s sister 
which provided nothing more than grounds for supposing that the deceased suspected 
the accused of having betrayed his wife’s sister in a civil suit which in no way 
could be associated with the actual murder. The statements were wholly in- 
admissible, since general expressions indicating fear or suspicion, whether of a 
particular individual or otherwise, and not directly related to the occasion of diath, 
were clearly held to be inadmissible under section 32 (1) of the Evidence Act, 


Public Prosecutor v, Munigan®: In a murder case it was in evidence as an alleged 
motive for the murder that the accused had been on intimate terms with a certéin 
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girl and the deceased was attempting to arrange the marriage of thatgirl with another 
person. The evidence for this alleged motive for the murder was derived from the 
statements said to have been made by tae deceased prior to her death. These state- 
ments were inadmissible in evidence and.there should be little reason for the burden- 
ing of the record with statements of persons who subsequently died, and which are 
totally inadmissible under section 32 (1) of the Evidence Act. 


The following five illustrative cases of other High Courts will illustrate the ex- 
tents of the ‘‘ circumstances of the transaction.” 


Dr. Fainand v. Rex}: L stated that K, the deceased, had told him that 7, the accus- 
ed, had obtained from him cash-certificates worth some thousands of rupees and had 
also taken from him all his ornaments, saying that he would gèt a permit for a motor 
truck and purchase a truck and that F was not purchasing the truck nor was he return- 
ing his money and ornaments. The fact in issue was whether 7 had committed the 
murder of K. The facts that 7 had taken money and ornaments from K and that K 
had on the day of the murder gone to 7 to demand the money and ornaments are 
relevant facts under section 7 of the Evidence Act, showing occasion, cause or effect 
of the fact in issue. The delivery of the money and ornaments by K, the demand by 
K for their return gnd 7’s promise to return on a particular day, the going of K from 
B to H to receive the money and ornaments, the visit of K to Fs house on the date 
of the murder and the murder of K as alleged by the prosecution, are all ‘circumstances, 
relating to the same transaction. The statements made.by K in respect of these 
‘circumstances’ will all be relevant facts. K being dead, the verbal statements 
could be proved under section 60 of the Act by the oral evidence of the persons who 
heard them ; in other words, by the persons to whom they were made. Therefore, 
the statement made by L was admissible in evidence. 


Gian Chand v. Emperor®: S was suspected of theft. He was closely questioned. 
He made a confession that he had committed the theft at the instigation of G and that 
he had handed the property to G. S agreed to go and see G and get the property 
back. The next day S left his house to see G and after that day was never sen alive. 
Section 32 and sub-sections (1) and (3) make it quite clear that the statement of S is 
clearly admissible. It certainly is a statement which would have exposed S, who 
could not be called, to a criminal prosecution, and it is also a statementas to the 

¿ circumstances of the transaction which resulted in the death of S. í 


Emperor v. Fazz3: Where the accused are charged with an offence under section 
330, Indian Penal Code and the deceased committed suicide as.the result of their 
ill-treatment, the statements made by the deceased are admissible in evidence under 
section 32 (1), Evidence Act, though the accused are not charged with casuing- the 
death of the deceased, as the ill-treatment by- the accused was the cause, though not 
the direct cause of death and though the convicts are not legally responsible for the 
suicide, the whole affair of ill-treatment and suicide being all one transaction. 


T. Ratnakaran v. State*: Where it was the case of the prosecution that the accused 
wanted to do, away with the deceased because of her pregnancy through him, held, 
that the statement of the deceased to the witnesses of her condition and of the person. 
responsible for it would be admissible under section 32 (1) of the Evidence Act, as it 
was a circumstance which had some proximate relation to her death. ; 


_ Satish Chandra Saha v: State’: The statement of the deceased that he was. going to. 
the accused to release his cow which the accused had confined, made almost im- 
mediately preceding the quarrel over the recovery of the cow during the course of 
which the deceased had sustained an injury from the accused resulting in his death, 
is admissible in evidence under section 32 (1) as it relates to the circumstances of the 
transaction which resulted in his death. 
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See also Thommu Anthcnit, Mrs. Rego v. Emperor®, Shivabhaiv. Emperor®, Emperor v. 
Sowra Bhuian* and Lekha Singh’. i 


To sum up, to test the relevancy of statêment under section 32 (1) is not what 
the final finding in the case is, but whether the cause of the death, of the person making 
the statements comes into question in the case. The expression any of the circum- 
stances of the transaction which resulted in his death, is wider in scope than the ex- 
pression the cause of his death ; in other words, sub-section (1) of section 32 refers to 
two kinds of statements (1) when the statement is made by a person as to the cause 
of his death, or (2) when the statement is made by a person as to any of the cir- 
cumstances of the transaction which resulted in his death. The words resulted in 
his death, do not mean ‘caused his death’ ; see State v Ramprasad Singh®. "Thus it is 
well settled that declarations are admissible only in so far as it points directly to the 
fact constituting the res gestae of the homicide; that is to say, to the act of killing and 
to the circumstances immediately attendant thereon like threats and difficulties, 
acts, declarations and incidents which constitute or accompany and explain the 
fact or transaction in issue are admissible for or against either party as forming 
part of the res gestae. 


Both English and American Law are to the effect that the deglarations are only 
admissible to prove the cause of and the circumstances of the transaction resulting 
in death and not previous or subsequent transactions though relevant to the issue 
R. v. Mead’, R. v. Hind’, R. v. Morton? (vide Phipson on “Evidence”, Ninth Edition 
page 332) and declarations must refer to the res gestae of the homicide (see catena of 


a at the foot of pages 738-740 of Underhill’s “Criminal Evidence”, Fifth 
Edition). 


The learned Sessions Judge, therefore, correctly decided that 


“ the statement made by P.Ws. 1 and 7 that the deceased told them that he had brought the 
vessels and arrack of the accused from the pallam a little while ago would afford a motive for the 
accused to commit the crime and is admissible under sections 8 and 32 (1) of the Evidence Act.” ¢ 


On the facts of the case, the offence has been brought home to the accused - 
beyond reasonable doubt. The motive for the commission of the offence was that the 
accused was a bootlegger and that the deceased purloined the illicitly brewed arrack 
of the accused and also brought away the brass-vessels and the mud-pot with arrack 
and consumed it with P.W. 7 and that on that account there has been subsequently 
a quarrel between the deceased and the accused and the beating of the deceased by 
the accused with an iron-rod resulting in the death of the deceased. That it. was 
the accused who beat the deceased with the iron-rod is made clear from the evidence 
of P.Ws. 1, 7and 8. - The accused was chased by P.W. 7 but he made good his escape, 
taking advantage of the open country, affording cover on account of the tall cholam 
crops. . 


P.W. 11 who gave information to the Police not having been shown to have 
contacted P.Ws. 1, 7 and 8 and who also expected his brother to live and give infor- 
mation to the Police and produced the injured at the Police Station—but unfortu- 
nately the injured man did not recover the ability to speak and passed away—not 
mentioning in the First Information Report the name of the assailant is not a serious 
blemish in this case. On the other hand, the investigation has been taken up 
promptly and the material witnesses have been examined. The recoveries made 
and the medical evidence show that the offence took place at the time and in 
the manner alleged. The accused has absconded immediately after the commission 
of the offence. The alibi set up by him that he was scared by an impending prohi- 
bition case and had left the village, was found to be untrue by the lower Court. 





1. A.LR. 1950 Trav.-Co, 41. 6. A.LR. 1953 Pat. 354. 
2. ALR. 1933 Nag. 136. 7. 2B, & G. 605. 

3- ALR. 1926 Bom. 513. 8. 8 Cox. 300. 

4. ALR. 1998 Pat. 52: 39 Or.L.J. 332. 9. 3F, and F, 492. 

5. ALR. 1933 Oudh 53 : 34 Cr.L.J. ror. 
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The net result of this analysis, is that the prosecution has brought home to the 
accused the offence for which he has been convicted. The conviction'is correct and 
the sentence imposed is the minimum prescribed by law for an offence under section 
302, Indian Penal Code. The sentence“also is confirmed and this appeal is dismissed. 

V.S. _ _ Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice BALAKRISHNA AYYAR. 


T. Jagannatha Chettiar .. Petitioner* 
v. 
State Transport Appellate Tribunal, Madras and another .. Respondents. 


Motor Vehicles Act (IV of 1939)—Rules under—Rule 3 (b)— Employee of the permit-holder while on 
duty ’—-Person undertraining—If would count as a passenger for purposes of the permitted number of passengers. 


BY =A person who is undertraining|as a Checking Inspector in the service of the permit-holder of a bus 
should be excluded from the number of passengers, if he is travelling in the bus-on duty, namely for 
undergoing training. Persons while learning the duties of their post for which they are recruited 
are always considered to be on duty. i 


Petition unde Article 226 of the Constitution of India praying that in -the 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue’a writ of certiorari calling for the records relating to the Orders of 
the ist and 2nd respondents made in R. No. 46561/A-2 of 1956, dated 16th Novem- 
ber, 1956, and R. G. No. 14961/A-1 of 1956, dated 13th September, 1956, res- 
pectively, and quash the said orders. 


Miss Nasreen Amiruddin, for Petitioner. 


The Additional Government Pleader (K. Veerasteami), for Respondents. 
The Court made the following ; j 


*Orper.—The petitioner had a permit to ply a bus M.D.H. 1811 in Chingleput 
district. About 1-40 P.M. on 27th June, 1956, the. Assistant Motor Vehicles Inspector, 
Chingleput, stopped and checked the bus.and found that it carried 49 adults exclud- 
ing the Driver, Conductor and the Checking Inspector while the permitted seating 
capacity was only 45 passengers. A notice was issued to the petitioner to show cause 
why he should not be punished for contravention of the terms of his permit. The 
petitioner explained that the bus carried only 45 passengers, one new Checking’ 
Inspector by name K. Sampath (who was being trained by the regular Checking 
Inspector) and 3 Police Constables who were urgently going to Madurantakam and 
had got in at Uttiramerur. These were the 4 extra persons who were seen in the 
bus when the Checking Officer checked the bus. In this explanation he added that 
the 3 Constables had got into the bus in spite of the protests of his employees on the 
ground that they were urgently going to Madurantakam in hot pursuit of an 
escaped under-trial prisoner. The Regional Transport Authority concluded : 

“ Whoever might have been the persons allowed to travel and whatever might have been the 


circumstances, the vehicle was found overloaded at the time of the check, which is a violati 
of the conditions of the permit. So I hold the chargé proved”. , ae 


Thereafter he proceeded to suspend the permit of the petitioner for one week. ` i 


The petitioner then appealed to ‘the State Transport Appellate Tribunal. The 

State Transport Appellate Tribunal observed: -` i A 
“ From the definition of ‘ passenger’ in’ Rule 3 {h) of the Madras Motor Vehi it i 

clear that only the Checking Inspector on duty can be exempted, Thus, even if we nde Asics 

of the appellant’s explanation, there is overload at least by one ”. 

In that a he affirmed the punishment which the Regional Transport Authority 

had levied. ° eee a a 


RC a a 
* Writ Petition No. 6 of 1957. ue 27th November, 1958. 
S : r (16th Agrahayana, 1880—Saka.) 
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Miss Amiruddin, the learned advocate, for the ‘petitioner, contended 
that the view which the State Transport Appellate Tribunal took that only the 
Checkmg Inspector on duty can be excluded is not correct. Rule 3 (A) as it stood 
before its amendment in 1956 ran as follows: . - 


“ Passenger-for the purposes of these Rules means any person travelling in a public service 
vehicle other than the driver or the conductor or an employee of the permit-holder while on duty ”. 


The contention for the petitioner was that the man called Sampath who was 
undergoing training must have been regarded as a person on duty. Itis well-known 
that in government service persons who are recruited for some particular post or other 
are attached for training to some more senior officer. Persons so selected, while learn- 
ing the duties of the post for which they are recruited are always considered to be on 
duty. ‘The officer taking the training and the officer giving the training are both 
regarded to be on duty. That being so, I am unable to accept the view of the State 

‘Transport Appellate Tribunal that only the Checking Inspector should be regarded 
to have been on duty. Now it might sometimes be difficult to decide whether in a 
particular case an employee of the permit-holder who claims to be on duty is actually 
so or not. It was apparently with a view to solve this difficulty that an explanation 
was added to this definition in G.O Ms. 1724, dated 14th June, 1956. WhetherJthis 
explanation applies to the particular case does not appear to have been considered 
by either the Regional Transport Authority or the State Transport Appellate Tribu- 
nal. It is not clear from the order of theState Transport Appellate Tribunal whether it 
accepted the explanation of the petitioner that the three Constables had boarded the 
bus notwithstanding the protests of the conductor or the driver as the case may be. 


The position, therefore, is that the ground on which the State Transport Appel- 
late Tribunal held that the conditions of the terms had been contravened cannot be 
supported. The order of the State Transport Appellate Tribunal is set aside. It 
will be at liberty to dispose the matter afresh. There will be no orders as to costs. 


R.M. — ; Petition allowed 3 
` i Order set aside. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


Management, Coimbatore Cotton Mills, Singanallur ..  Petitioner* 
i v. 


‘Central Government Industrial Tribunal, and another .. Respondents. 

Industrial Disputes Act (XIV of 1947)—Disciplinary action by Management —Dismissal of worker for 
riotous and disorderly behaviour—Scope of the powers of Tribunal to sit in judgment over the quantum of punish- 

Where it was established by evidence that a worker, in disobedience of the order of the Manage- 
ment and in contravention of the Standing Orders behaved in a riotous and disorderly manner in the 
premises during working hours, it is open to the Management to take such disciplinary action against 
him as they consider necessary. The maintenance of discipline in an establishment is on the Manage- 
ment and it is not for the Tribunal to say what should be the quantum of punishment. Proof of actual 
‘physical violence is not necessary to constitute riotous or disorderly behaviour. 


Petition under Article 226 of the Constitution of India, praying-that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in Mis. Case No. III-C-40 
of 1953 on the file of the Central Government Industrial Tribunal, Madras and to 
quash the Order, dated 21st July, 1956 and made therein. 


M. R. Narayanaswami and C. Ramanathan, for Petitioner. 


~. S. Viswanathan, R. Ramasubba Ayyar, A. D. Sitaraman and B. R. Dolia, for 

Second Respondent. ae 

moss 
i tition No. 1518 of 1956. 25th November, 1958. 
Writ Petition No 5 95 (4th Agrahayana, 1880—Saka), 
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The Court made the following 

Orver.—In December, 1952, there was a certain amount of labour trouble in 
the Coimbatore Cotton Mills, Limited Singanallur. The badli workers, thatis tosay, 
substitute workers forced their way into the Mills and began to work the machines in 
contravention of the orders of the Management. On 8th December, 1952, some 
badli workers forced their way into the reeling department in defiance of instructions 
and started to work there. When this was reported to the manager he directed the 
reeling maistry to remove the belts so that the reels could not be worked. Five belts 
were thereupon removed. Kannappan, the second respondent, was at that time emplo- 
yed in the spinning apartment as a “‘doffing boy.” The spinning apartment is ina 
separate shed adjacent to the reeling apartment. Without obtaining anybody’s 
permission Kannappan, left the spinning apartment and entering the reeling apart- 
ment snatched the belts from the hands of the reeling maistry and flung them on 
the ground. It is alleged that he did so in order to enable badli workers to put the 
belts back into their place and work the reels. When the conduct of the second 
respondent was reported to the Management it held an enquiry on 24th December, 
1952, at which the second respondent participated. The Management held that 
Kannappan was guilty of 

“ riotous and disorderly behaviour during working hours in the premises of the factory or any 

act subverse of discipline ”, 
within the meaning of Standing Order 19-K. On 31st December, .1952, the Manage- 
ment placed Kannappan under suspension and reported the matter to the Labour 
Tribunal for permission to dismiss him from service. Eventually this application 
was disposed of by the Central Government Industrial Tribunal, Madras, by an 
order made on 21st July, 1956. The Tribunal refused to grant the permission appli- 
ed for. The present petition has been filed by the Management for the issue of an 
appropriate writ to quash the above order of the Tribunal. 

In paragraph 3 of the Order the Tribunal recorded : 

“The Management came to the conclusion that he (Kannappan) has snatched the belts against 
the“orders of the Management, disobeyed the Management to sign the notices and many other 
acts of commission and omission. From the proceedings of the enquiry, I am convinced that the 
worker did snatch the belts from the reeling maistry and flung them on the grounds.” i 
Nonetheless it came to the remarkable conclusion that this did not amount to riotous 
or disorderly behaviour during working hours. One wonders whether the Tribunal 
considered that actual physical violence is necessary to constitute riotous or dis- 
orderly behaviour. The Tribunal also held that there waswant of bona fides on the part 
of the Management in the proposal to dismiss the second respondent. It observed, 

“ Ordinarily, an incident of this kind which took placeon 8th December, 1952,namely the 
snatching of the belt would have warranted only a warning”. 

The Tribunal went on to observe : . 

“A reading of these grounds is alone sufficient to convince that the Management was per- 
suaded with ulterior motives in proposing to take action against the worker.” oe 
Now it seems to me that the Tribunal was labouring under a number of misconcep- 
tions. The responsibility for the maintenance of discipline inside the establishment 
is that of the Management and not of any of the authorities set up under the various 
enactments relating to labour. Itisnotfor any of these authorities to say what should 
be the quantum of punishment. The observation that the Management was 
actuated by ulterior motives is not borne out by any evidence. ; 

Learned counsel for the respondent argued that if the situation in December 
had been different and the atmosphere more peaceful the Management might not 
have inflicted the penalty of dismissal. That may or may not be. But it isWwell- 
recognised that one object of punishment is to deter. Very often we find that when 
crimes of a particular kind have increased in a district, Magistrates tend to impose 
heavier sentences and I am of opinion that this is the correct thing to do. In any 
case the quantum of punishment was entirely a matter within the discretion of the 
Management and the Tribunal had no jurisdiction-to interfere with that. 7 

The petition is, therefore, allowed and the order of the Tribunal is set.aside. 


No order as to costs. i \ i 
R.M. Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice BALARKISHNA AYYAR, 
e 


M. Doraswami Mudaliar and others .. Petitioners” 


and K. Thirumalai, for Petitioners. 


U. 


S. V. Natesa Mudaliar and others 7 .. Respondents. 


Motor Vehicles Act (IV of 1939), section 42—Violation of, by the hirer of a transport vehicle—If an offence 
- under the Act disqualifying such person when applying for a permit. 


Section 42 (1) of the Motor Vehicles Act no doubt imposes an obligation only upon the owner 
and none else, of a vehicle to use or permit the use of the vehicle in accordance with the conditions 
_ of the permit. But section 123 of the Act penalises every person who drives a motor vehicle or causes 
it or allows it to be used or lets out a motor vehicle for use in contravention of the provisions of sub- 
section (1) of section 42. Hence even a person who is not the owner of the vehicle nor its permit- 
holder, but only takes as loan a vehicle contravenes the provisions of section 42 (1) of the Act and 
. he is guilty of an offence under the Act and this is a matter which has to be taken into consideration 
when deciding whether such a person is qualified for-obtaining a permit under the Act. 


State v. B. B..Shirks, A.LR. 1957 Bom. 243, followed. 


Jagropp v. Rex, A.I.R. 1952 All, 276 ; K, N. Sankunny v. P. Paul, A.1.R. 1953 Trav-Co. 551 and 
State v. Vasant Baburao, A.I.R. 1957 Nag. 94, differed. 


Petitions under Article 226 of the Constitution of India praying that in ais cir- 
` cumstances stated therein and in the affidavits filed therewith, the High Court will 
- be pleased to issue writs of certiorari calling for the records in R. No. recy Aai 
- £957, dated 5th September, 1958, 0n the file of the State Transport Appellate 
` Tribunal, Madras and quash the Order made therein. 


The Advocate-General (V. K. Tiruvenkatachari), V. V. Raghavan, B. Lakshmi- 
narayana Reddi, K. Bashyam, T. Ramalingam, A. C. Munuswami Reddiar, M.N. Rangachari 


N 


T. Chengalvarayan, N. G. Krishna Ayyangar, and G. Renanjee for the Addi- 
tional Government Pleader for Respondents. 


The Court made the following 


Orpver.—There were as many as twenty-five applications for two permits to ply 
stage carriages between Mahabalipuram and Kancheepuram. By an order made 
- apparently on 23rd November, 1957, the Regional Transport Authority granted one 
permit to N. Doraiswami Mudaliar and another permit to Veerabadra Mudaliar. 
Four of the disappointed applicants appealed to the State Transport Appellate 
Tribunal, Madras. By an order,made on 5th September, 1958, the State Transport 
- Appellate Tribunal set aside the order of the Regional Transport Authority and 
granted one permit to Kuppuswami Chettiar and the other permit to Natesa 


- Mudaliar. The individuals who were prejudicially affected by the order of the 


State Transport Appellate Tribunal have filed these petitions for the issue of an 
appropriate writ to quash the order of the State Transport Appellate Tribunal. 


I shall first deal with the criticisms levelled against the order of the State Trans- 
port Appellate Tribunal relating to the grant of one permit to Natesa Mudaliar. 


The Regional Transport Authority disqualified Natesa Mudaliar on account of 
_ what was said to be his bad record of service. On this point the Regional Transport 
_ Authority observed : 

t There have been allegations Üp some of the applicants to the effect that No. 22 (Natesa Mudaliar) 
has had bad antecedents. I have verified his history-sheet. So recently as 20th October, 1957, his 


‘bus was found overloaded with eight adults. There were some previous instances of overloading also. 
In 1955 one of is buses, on which a notice that it was not in a mechanically fit condition, had been 





i FETA 748 749, 783 and 793 of 1958. yth October, 1958. 
te a : (15th Aswina x880—Saka.) 
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served, was found plying on the road which I consider is evidence.of serious irresponsibility in an 
aaah He is therefore screened and will not be considered for a new permit until he improves 
his record.” 


ene with this aspect of the matter tlfe State Transport Appellate Tribunal observ- 
ed: 


“ Appellant No. 4 (i.e., Natesa Mudaliar) who is a fleet owner, has secured the highest number 
-of total marks, viz., 43 under columns 2 to 5 of the mark list and on the strength of marks he is entitled 
to get one of the permits. There is therefore need to go into the question whether the Regional Trans- 
port Authority was right in screening and disqualifying appellant No. 4 on account of bad record of 
‘service. According to the instructions in G.O. Ms. No. 1298, Home, dated 28th April, 1956, for the 
purpose of deciding the question of screening and disqualifying an applicant for permit on account 
of adverse record of service, the history sheet of the previous one year alone should ordinarily be 
considered. Appellant No. 4 has committed 4 offences of overload, one offence of unauthorised trip 
and four other minor offences like non-exhibition of fare table and time-table, etc., and he has got five 
‘warnings and four suspensions. ‘This record of service is not good, but all the same, I do not consider 
it to be so bad as to screen and disqualify appellant No. 4 from getting the permit. I, therefore, hold 
that appellant No. 4 is entitled to get one permit.” y ' 


It was argued that the State Transport Appellate Tribunal was in error in not 
having disqualified Natesa Mudaliar and in having overruled the Regional Transport 
Authority in this respect. Now, what is said to be the bad record of Natesa Mudaliar 
was‘actually considered by the State Transport Appellate Tribunal. It was for 
that authority to decidewhatimportanceit would attach to his previous bad record. 
That subject was very properly within the jurisdiction of the Tribunal. It was open to 
it to take the view that the record was so bad that he should be disqualified. On the 
other hand, it was equally entitled to take the view that it was not so bad that he 
should be disqualified. I donot-think that it is for.this Court to substitute its discre- 
tion for that of the State Transport Appellate Tribunal in a matter of this kind. 


It was next said that even if the State Transport Appellate Tribunal ‘took the- 
view that Natesa Mudaliar ought not to have been disqualified, still his bad antece- 
dents should: have been taken into account in determining whether he should be 
‘preferred to the other applicants. But, here too the matter was one within the juris- 
‘diction of the State Transport Appellate Tribunal and also within its discretion. If 
the State Transport Appellate Tribunal had applied one yard stick to one applicant 
and another yard stick to another applicant then of course there would have been 
justifiable grounds of complaint. But, it does not appear that any such thing was- 
done. = 


It was next said that the State Transport Appellate Tribunal was in error in 
having limited its enquiry into the antecedents of Natesa Mudaliar to one year, that 
it should have gone further back, and that if it had done so, more darfiaging facts 
would have come to light. Here again I can see no question of jurisdiction. 
Enquiry into the antecedents of an applicant cannot be carried backwards indefi- 
nitely. It has to stop at some stage or other. Whatever the stage at which it is decid- 
ed to stop it will be possible to say that the point selected for stopping is arbitrary. 
But, as I said before, there would have been justification for complaint if the State 
Transport Appellate Tribunal had applied one standard to one applicant and another 
standard to another. Butit didnot do that. The Tribunal followed G.O. Ms. No. 
1298 and decided to enquire into the antecedents of the applicants only for a period 
of one year. - 


_ - I do not consider that there is any substance in the criticisms made: about the 
order of the State Transport Appellate Tribunal so far as it relates to Natesa Mudaliar. 


: . I now come to Kuppuswami Chettiar. One M. K. Pillai, Proprietor of the 
Krishna Motor Works and Transport, and, applicant No. 25 before the Regional 
‘Transport Authority, had made the following allegation against Kuppuswami 
‘Chettiar :. . : 

“Nearly five months back he purchased a Bus M.S.C. 9320 from P.T., Ltd., afd ‘the vehicle is, 
gunning under his control, though it is not transferred in his name. Variation was granted for this 

US aiso. ae . a ; " 
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On this ground Kuppuswami Chettiar was disqualified when he applied for a permit 
to run a bus between Chingleput and Elapakkam. The State Transport Appellate 
Tribunal it was said should have disqualified Kuppuswami Chettiar on this ground 
-and should not have granted him a permit. *The reason which the State Transport 
Appellate Tribunal gave for refusing to disqualify Kuppuswami Chettiar was that 
even assuming that the allegations were true they would not amount to any offence 
under the Motor Vehicles Act. i 


It was contended that the State Transport Appellate Tribunal was in error in the 
view it took of the law in this respect. On this part of the matter the State Transport 
Appellate Tribunal observed : a ` 


“ It is no doubt true that in the cdse referred to this appellant was screened by the Regional 
Transport Authority. Against the Regional Transport Authority’s order in that case this appellant 
and others preferred appeals and in the appeal of the appellant he questioned the correctness of the 
screening done by the Regional Transport Authority. The question, however, had not to be decided. 
in the appeals and it was left open since even otherwise this appellant was found not entitled to get. 
the permit in that case. The question has to be decided afresh now. On behalf of the appellant. 
No. 3 it is contended that it was without making any enquiries of the appellant that the Regional: 
‘Transport Authority in the other case came to the conclusion that appellant took a loan of the bus 
of P. T. (P.), Ltd., and ran it without permit that subsequently action was taken against the P.T. 
` P) Ltd., and a charge memo. was issued to them`and that the charge was dropped. . Whether this 

enial of facts made by appellant No. 3 is true or not, J fail to see what is the offence wnder the Motor|Vehicles 
Act which the appellant has committed by running the bus of the P.T. (P.), Ltd., after taking it on loan for 
which action could be taken against him either departmentally or by the criminal Court. The 
violation of section 42 of the Motor Vehicles Act, if any, would’be only by the P.T (P.), Ltd. For 
the alleged running of the bus of P.T (P.), Ltd.,.appellant No. 3 cannot be screened and disqualified.” 


Mr. Chengalvarayan, who appeared for Kuppuswami Chettiar, contended that the 
view of the law which the State Transport Appellate Tribunal took in respect of this 
matter is by no means’erroneous, and, in-support of that argument he referred to 
Jagropp v. Rex’. In that.case it was observed in relation to section 42 of the Motor 
Vehicles Act: A ew ee: me 


“It is the owner and nobody else, such as the driver or conductor, who is forbidden to use or per~ 
mit the use of a vehicle, save in accordance with the condtions of the permit and consequently if a. 
transport vehicle is used agåinst the conditions of the permit only the owner.and nobody else can be 
guilty of contravening this provision. If A is prohibited from doing an act and the act is done, nœ 
matter by whomsoever it is done, A only if at all, can be said to have committed a breach of the prohi- 
bition and nobody else, not even the actual doer of the act.” : 5 s 


These: observations, no doubt, support the contention of Mr. Chengalvarayan, but, 
the facts of that case, however were materially different. Those facts are set out. 
in paragraph 1 of the judgment: 8 f i 

“The applicants, who are a driver and a conductor of a lorry owned by one Raj Kishore Verma, 
have been convicted under section 112, Motor Vehicles Act, read with rule 79 (8), Motor Vehicles. 
Rules, for’ carrying 52 passengers as against the prescribed maximum of 40, under section 42 read! 
with section 123 of the Act for not issuing tickets to passengers and under section’ 112 read with rule- 
162 for not equipping the lorry with a fire extinguisher.” A : i 


z 


Tt will be appreciated that the facts of that case in no wise resemble the allegations. 
which M. K. Pillai had made against Kuppuswami Chettiar. 


Mr. Chengalvarayan also referred to K. N. Sankunny v. T. Paul®, that was a case 
in which a bus which belonged to the Planters Transport, Ltd., was sold to Swaraj . 
Motors, Ltd. The former company had a permit for the bus. An application was. ` 
made by both the vendor and the vendee to transfer the permit to the vendee. The 
transport authority sanctioned the transfer on grd August, 1951. On 5th December, 
1951, the Traffic Sub-Inspeéctor of Police, Kottayam, sé¢izéd the bus and arrested the 
driver on the ground thathe neglected to stop the vehicle when directed to do so and. 
on the further ground that the vehicle was being run. without a permit.endorsed in. 
the name of Swaraj Motors, Ltd.. Attempts made by Swaraj Motors, Ltd., to. get back 
the bus having failed they applied to the High Court of Travancore-Cochin for the 
issue of a writ of mandamus.” Déaling with the matter the learned Judge quoted. 
section 129-A,of the Motor Vehicles Act and observed : 





oS 8 
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“ Jt is clear from this section that it is.only if there is a violation of the first clause of section 42 
that seizure can be made. Section 42 (1) which has been read does not enjoin the necessity of the- 
person running the bus being the holder of a permit. It would appear to require only that the'vehicle 
that is being run should be covered by a permit and in this case there has been the requisite permit. 
‘There has further been the permission granted%o hold the permit to its user, namely, the petitioner- 
company. In no view of the matter can it be said that there has been in this case a violation of the 


provisions contained in clause (1) of section 42.” 


It will be noticed that to some extent these observations are obiter because the 
permit had actually been transferred to the Swaraj Motors, Ltd., on grd August, 
1951, and the seizure of the bus by the Police was some four months later, and, at 
the time the bus was seized by the Police the permit was still in force. 


The next case which Mr. Chengalvarayan referred to is reported in State v.. 
Vasant Baburao}. In that case the decision in Fagroop'v. Rex?, was followed and it was 
held that the driver and conductor of a transport vehicle cannot be convicted under 
section 42 (1) ofthe Motor Vehicles Act for .carrying passengers in excess of the 
authorized seating accommodation under the permit. They could be convicted only: 
under section 112 for breach of the rules framed under the Motor Vehicles Act. 


A different view of the matter was taken by a Bench of the Bombay High Court. 
in State v, B. B. Shirks*. In that case the accused who was a driver of a bus was charg- 
ed with having driven the vehicle while it was overloaded with six adults and two. 
children. The High Court of Bombay dissented from the view. taken by the Allaha- 
bad Court and observed : me aay S ay IEE ; : 

r “Section 42 (1) undoubtedly imposes an obligation only upon the owner, and upon no one 


else, to use or permit the use of the vehicle in accordance with the conditions. of a permit granted or 
counter-signed by a Regional or State Transport Authority., But section 123 penalises every person. 
who drives a motor vehicle or causes or allows a motor vehicle to be used or lets out a motor vehicle 
for use in contravention of the provisions of sub-section (1), of-section 42. The language used in. 
section 123 (1) is very much wider than the language used in section 42 (1). Whereas section 42 (1) 
imposes an obligation upon the owner of a vehicle not to use or permit to be used the vehicle save in 
accordance with the conditions of a permit, section 123 (1) penalises every person, be he a driver 
or an owner driving, using or letting out the vehicle for use in contravention of the. provisions of . sub- 
sectidh (1) of section 42. The accused-being a driver of the motor vehicle committed a breach of the 
law in driving the vehicle in contravention of the provisions of section 42 (1) and he must, therefore, 
be regarded as having incurred the penalty provided in section 123 (1). >- a ; 

` On this matter I prefer the view of the Bombay High Court. ‘If the view for 
which Mr. Chengalvarayan contended were right it would render the entire scheme . 
of permits for which such elaborate provision is made`in the Motor Vehicles- Act 
nugatory. The permit granted in réspėct of a stage carriage is first in relation to a. 
particular vehicle and next in relation to a particular individual. Even as the pre- 
sent controversy will have made apparent, the qualifications, of the individual are of 
primary importance. In fact, very often these qualifications will be decisive in deter- 
mining whether a permit should be,granted to X or Y.. When such is the case, . if 
X could obtain permit and thereafter Y could run the vehicle the result will really 
be to make X a benamidar for Y. The Motor Vehicles Act does not sanction. 
arrangements of this kind. On the other hand, the whole scheme of the Act is to. 
make the permit available only to the person to whom it has been granted. 


The matter does not rest on, broad considerations alone. . Section 123 of the 
Motor Vehicles Act is comprehensive enough to penalise a person who operates a. 
' bus stage carriage on the strength of a permit obtained by some one else. Even if 
section 123 of the Motor Vehicles Act had not been there, the same result would 
ensue by the application of the ordinary law. of abetment in relation to'section 42. 
If X obtains a permit and then hands over the vehicle to Y and allows him to run it 
the position would be as if X and Yhad conspired to commit an offence made punish- 
able under section 42 of the Act. ‘I have no doubt that the.view ofthe law which the 
State Transport Appellate Tribunal took is not the correct ore, . ae i 


Mr. Chengalvarayan argued that the order of the State’ Transport-Appellate 
Tribunal suggèsts that even if the allegations had been proved that Tribunal would 
1 VTALR. r957:Nag g4 < 0 dS ge ALR 1959 Bom. 243: ee EN 
2. ALR. 1952 All, 276. ` - =o 
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not have been prepared.to ‘disqualify Kuppuswami Chettiar. To support this argu- 
ment he read the last sentence from the paragraph in the order of the State Transport 
Appellate Tribunal which I have quoted a little above and which runs: 


“For the alleged running of the bus of P.T. WAN Ltd., appellant No. 3 cannot be screened and 
disqualified.” . 

I do not read the sentence in the manner in which Mr. Chengalvarayan invited me 
to do. . That sentence no doubt records the conclusion which the State Transport 
Appellate Tribunal reached, but, it reached that conclusion because of its view that 
the transaction did not amount to an offence under the Motor Vehicles Act. The 
conclusion is, therefore, vitiated by the erroneous reasoning on which it is founded. 


Mr. Chengalvarayan next said that M.K. Pillai who had made the allegation 
against Kuppuswami Chettiar did not appeal. But that is irrelevant: the material 
point is whether the allegation which M.K. Pillai made is true or false, and, on that 
point his omission to appeal throws no light whatever. 


Mr. Chengalvarayan next said: that M.K. Pillai did not tender any evidence 
. in support of his allegation. But then, it does not appear that any enquiry was started 
on the allegation. The order of the Regional Transport Authority does not indicate 
that it investigated the allegation or called for evidence in this regard, 


- Mr. Chengalvarayan said that the Regional Transport Authority gave a finding 
än respect of the allegations that he had made against Natesa Mudaliar; but it omitted, 
to give any such finding in respect of the allegations against Kuppuswami Chettiar; 
therefore it must be deemed that it held that the allegations had not been proved. 


I do not think that that conclusion follows. ‘When there are two issues in a case 
and the Court gives a finding on one issue and omits to give a finding on the 
secend, it cannot be inferred that it intended to give a finding on that point also, 
much less that the finding deemed to have been given on that issue was different: 
from the finding which it had given on the first issue. : 


Mr. Chengalvarayan next said that even assuming that the State Transport 
Appellate Tribunal acted under a misapprehension of the law that misapprehension 
was only in respect of the application ofthe G. O. Ms. No, 1298, and since it has 
been held that the disregard of an administrative order would not be justiciable the 
error of the Tribunal would not justify this Court in interfering. oe d 


Now, if the State Transport Appellate Tribunal had disregarded the G. O. in. 
respect of all the applicants there would be no difficulty. But then, the State Trans- 
port Appellate Tribunal did proceed to apply the G.O., and ifit decided to do that, 
it was bound to apply the G. O. uniformly to all. Otherwise, it would be a case where 
the same yard stick was not applied to all the applicants. The G.O. cannot be used. 
to screen or disqualify some applicants but discarded when it comes to some other 

applicants. . ' 


Mr. Chengalvarayan finally said that no material having been placed in support 
of the allegation the State Transport Appellate Tribunal should have refused to take 
notice of the allegation on the ground that it had not been proved. But, actually 
‘that is not how the State Transport Appellate Tribunal dealt with the matter. What 
it said-was: I do not propose to investigate the allegations because even if those allega- 
tions are true they would not constitute a contravention of the Motor Vehicles Act. 
"That being so, I cannot disqualify Kuppuswami Chettiar. 


But, as I tried to explain, that view of the law which the State Transport Appel- 

Jate Tribunal took, is erroneous. The result, therefore, is that the order of the 

State Transport Appellate Tribunal will have to be set aside so far as it relates to’ 
Kuppuswami Chettiar. . f 

` I want to make one thing clear. I am not saying that if the allegations which 


M. R. Pillai made are proved that would necessarily entail the disqualification of 
‘Kuppuswami Chettiar. . It would be entirely for the State Transport Appellate 


` 
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Tribunal to determine what importance it would attach to the finding that is record- 

ed whether the circumstance would justify itin disqualifying Kuppuswami Chettiar 

or not. It will still be open to the State Transport Appellate. Tribunal to hold that 

` notwithstanding that the allegations h@ve been proved Kuppuswami Chettiar should 

a be disqualified. That would entirely be a matter within its jurisdiction and 
iscretion, 


Natesa Mudaliar will get his costs to be paid in equal fractions by each of the 
four petitioners in the writ petition. Advocate’s fee Rs. 250. There will be no order 
as to costs so far as Kuppuswami Chettiar is concerned... j 

R.M. ; Order accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





“i 


(Special Original Jurisdiction.) a: 
PRESENT :—Mr. Justice RAJAGOPALAN. f 


N. H. M. Pandian and another - : - e Petitioners* 


Board of Revenue (S:E.) by Commissioner for Settlements and - 
others . f í , .. Respondents. 
Madras Estates Land (Abolition and Conversion into Ryotwari) Act.(XXVI of 1948), sections 18 (6) and 
67 (2) (c)—Scheme of Act and exercise of powers under. a 


The scheme of the Madras Estates Land (Abolition and Conversion into Ryotwari) Act, 1948 
is such that it specifically provides for the determination of several disputed questions by the specified. 
designated officers. Such of the disputes which are either judicial or at least quasi-judicial in its 
nature must be settled by the specified authority and in the absence of any statutory provision, either 
express or by necessary implication, such authority has no power to delegate its functions to any other 
authority. Section’ 18 (6) of the Act specifically vests the jurisdiction to decide-certain disputes in the 
Government and such functions cannot be lawfully delegated to the Board of Revenue. - Section’ 67 (2) 
(c) can cover only cases where the power can be lawfully delegated... ao 

Petition under Article 226 of the Constitution of India, praying that in the 
cir€umstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the Records relating to the proceedings B. P. 
Rt. No. 828 of 1955 dated goth April, 1955 of- the Board of Revenue, Madras, 
vesting the market at Surandai, Tenkasi Taluk, Tirunelveli District in the 
Government and quash: the orders therein. 

‘MM. Natesan, for Petitioners. a 

The Additional Government Pleader (K. Veeraswami), for Respondents. 

The Court made the following Z 


Orper.—The first petitioner was the holder of the Uthumalai zamin, which 
was notified under the provisions of Madras Act XXVI of 1948 and taken over by 
the Government on 3rd January, 1951. One of the items of properties the first 
petitioner had in his zamindari was the private market in Surandai Village. -The 
first petitioner leased that market to the second petitioner. That lease was’ 
before the Estate was notified under Act XXVI of 1948. The petitioners’ claim 
was that the entire extent of 1 acre and 32 cents of land was enclosed by a 
compound wall, and that the whole of that property came within the scope of 
section 18 of Act XXVI of 1948 and that he was entitled to retain that property 
even’ after the estate itself vested in the Government under section 3. The 
Estate Manager, however, was of the view, that the land not occupied by sheds, - 
measuring about one acre, did not fall within the scope of section 18, and the 
Estate Manager purported to dispossess the petitioners. Even earlier, in 1953, 
the Board cancelled the lease that had been granted by the first petitioner in 
favour of the second petitioner. - 


Against the order of the Estate Manager, the petitioners applied to the 
Collector to get back the site. Eventually on goth April, 1955, the Board held that 





*W.P. No. 1392 of 1956. ' o 7 -4th November, 1958. 
: (13th Kartika, r880—-Saka). 
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the market at Surandai vested in the Government free of all encumbrances from 
grd January, 1951. -This was communicated to the first petitioner by the Estates 
Manager on 23rd May, 1955. The petitioners thereupon approached the Govern- _ 
ment. But, by its order dated 31st May§ 1956, the Government declined to 
interfere with the order of the Board. 


The petitioners thereupon applied under Article 226 of the Constitution for 
the issue of a writ of certiorari to set aside the order of the Board dated goth April, 
1955. It should be remembered that the substance of the order dated goth April; 
1955 was communicated to the first petitioner by the Manager by his letter dated 
23rd May, 1955, and that alone has-been produced before me. Nonetheless, what 
the petitioners seek to set aside ‘is the. order-of the Board dated goth ‘April, 1955. 


The main basis on which the validity of.the order of the Board dated goth 
April, 1955 was assailed was that it had no jurisdiction to decide the question at 
issue, because the Act vested that jurisdiction only in the Government (see section 
18 (6) of the Act). The defence of the Government was that under section 67 (2) 
(c) of the Act, there was a delegation of the powers conferred by the statute on the 
‘Government by section 18 (6), to the Board, and it was those powers that the Board 
exercised when it gave its decision on goth April, 1955. The contention of the 
learned counsel for the petitioners, that the delegation relied om by the Govern- 
‘ment was invalid, is, in my! opinion, well founded. i 


The scheme of the Act provides fot thẹ determintion of various disputed 
questions by various designated officers including the Board and the Government. 
The Board has been invested with certain revisional powers, I am referring to this 
only to emphasise that, where the Act intended that certain powers should be ex- 
ercised by the persons named therein, it took the trouble of saying so in express 
terms. What section 18(6) of the Act provides for is determination of disputed, 
questions. The determination should really be at least quasi-judicial in its scope. 
It should be taken as well. settled, that, in the absence of any express provision in 
the statute or at least any provision from which can be gathered the necessary.4n- 
tendment to provide for delegation of judicial or quasi-judicial functions, such de- 
legation would be invalid. Section 18 (6) specifically vests a quasi-judicial function 
in the Government. I have already-pointed out that the scheme of the Act clearly 
shows the distinction the Act keeps between the various classes of officers entrusted 
with similar judicial or quasi-judicial functions. So when section 18 (6) entrusted 
the statutory duty of adjudicating upon a disputed question to the Government, 
in the absence of any words, it is obvious that the legislature intended only the 
‘Goyernment to exercise that function. A delegation of that function purporting 
to be under section 67 (2) (c) is invalid. Section 67 (2) (e) can cover only powers - 
that could be lawfully delegated, and the powers entrusted to the Government 
under section 18 (6) could not be lawfully delegated. 


‘This is not a case where the Government, though it purported to decline to 
interfere in revision with the orders of the Board, purported to exercise the powers 
under section 18(6) of the Act. In fact, the specific stand taken was that those 
‘powers had been delegated to the Board, and it ‘was the Board that exercised those 
powers. If the delegation was bad in law, the decision the Board purported to 
give by its order dated goth April, 1955, could not be viewed as one under section 
18(6) and therefore it was a decision given by a statutory authority which had no 
jurisdiction to render that decision. It is on that short ground that the order of 
the Board dated goth April, 1955, will have to be set aside. : 


Even in their application to the Collector, the petitioners pointed out that this 
‘was a question that had to be referred to the Government under section 18(6) of 
the Act. But, as the Government was of the view that there had been a lawful 
‘delegation, the question was ultimately disposed of by the Board. By setting aside 
the order of the Board by issuing a writ of certiorari, the position is that the question 
at dispute still remains to be decided and remains to be decided by the statutory 
authority under section 18(6) of the Act. 
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The rule nisi is made absolute to the extent indicated: above. The order of 
the Board dated goth April, 1955 will stand set aside by the issue of a writ of certiorari. 
The ponao is allowed. ‘There will be no order as to costs, 

d 


R.M. ` o . ` Petition allowed, 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER, . 


Sivananda Gramani and another . . ae Petitioners* 
a i 


Mohamed Ismail and another | : på Bemi 


Madras City Tenants’ Protection Act (L of 1922), sections 3 iaid g—Applicabitity— Trust property — 
When could be acquired by the tenant—Property which could not be sold—Right of tenant to compensation. 


It is true that section 9 of the Madras City; Tenants Protection Act applies to trust propertiés, 
also. But that does not mean that all the properties belonging to a trust or religious institution could 
be sold by the application of section g. The Explanation to the section makes it clear that the section 
is intended to apply and could apply only to cases where a trustee could lawfully dispose of the trust 
property. If a property is’ such that-even a trustee could-not dispose of like a graveyard, etc., then 
section 9 could not be invoked for a sale to the tenantof such property and the : Court has-no {jurisdiction 
to direct such a sales But this inability, to obtain a sale of the land does not and could not stand in 
the way of such a ténant getting compensation-under section 3, of the Act for the superstructuré he has 
put up. Section g is inapplicable by reason of the fact that the property on which the structure has 
been: put up would not be ‘land’ within the meaning of that section. But where the relationship o of 
landlord and tenant is established the tenant will be entitled to compensation under section 3. . 


‘ Petition under section 115 of Act V of 1908 praying the High Court to revise 
the orders of the Court of Small Causes, Madras, dated 13th September, 1957 and 
made in M.P. Nos. 2640-B/55 and 2459/55 i in Eject. put No. 113 of 1954 ane 137. 
of 1954, respectively. 


R. Dandapani and T.. Siirciasashatl, for Petitioners: 
* U. Somasundaram and P. _Kothandaraman, for Respondents. ` 


The Court delivered the following 


` Jupcmenr.—These are two revision petitions by two tenants against the order 
of the Court of Small Causes at Madras, rejecting their application for relief under, 
section 9 of the Madras City Tenants Protection Act. 


The respondent, who is the landlord filed applications for demain the 
Small Causes Court.. Pending these applications petitioners herein applied for relief 
under the Madras City Tenants Protection Act. The tenants state that they have 
put up huts on R.S. 4126/2 now bearing No. 4126 in St. Mary’s Road, Mandavalli, 
Mylapore. That property belongs to the respondent, Ashraf Sha and Baridali Sha 
Takkiya which is represented by its Managing Committee. In O.S. No. 344 of 
1933 (Sha Mir Md. Raza Khadiri Saheb and others v. P. Ramanuja Mudaliar and others). 
te Court held that the property wherein a Thakia also is situate is a muslim burial 
ground, certain portions of that property have been let out to tenants who have 
put up structures thereon. 


The applications of the tenants for purchasing the land under section 9 of the 
Madras City Tenants Protection Act were resisted by the respondent on the ground 
that the property being part of a graveyard could not be sold under the provisions 
of that Act. Under the Mohammadan Law a cemetery or a graveyard is a con- 
secrated ground and is wakf property. It is not a private property and is inalie~ 
nable and not heritable. It cannot be sold or partitioned.. The property is res 
‘extra commercium being dedicated for the benefit of the muslims in general. The 
question is whether the provisions of section g of the Madras City Tenants Protection 
Act would apply to such a property. . 








* C.R.P. Nos. 186 and 187 of 1958. 12th Novembet, 1958. 
aes {21st Kartika, 1880-—~Saka), 
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In Doraivelu v. Natesan1, this Court held that section 9 of that Act applies to 
the landlords who hold their lands as trustees of a religious or a charitable institution. 
But that does not mean that all the properties belonging to the trust or a religious. 
institution could by the application of secgion 9 be sold. Coutts Trotter, C.J., 
observed at page 772 thus: . 

“ A trustee landlord can convey the interest of the trust in certain given circumstances. Two of 
those circumstances have been already referred to, necessity and benefit for the trust, and I think there 
is added a further one by this new Act III of 1922, namely, when a tenant has been in possession of the 
land and has put up a superstructure on the land, and to eject whom would be in certain circumstances. 
plainly inequitable without compensation, and in other circumstances, such as the one contemplated 
by the section would be inequitable without giving him an opportunity of acquiring the land for 
himself on payment ”. 

This decision occasioned an amendment to the then existing section g of the 
Act. An Explanation was added to section 9 by Act VI of 1926, and it runs thus : 

“ Land means the interest of the landlord in the land and all other interest which he can convey 
under any power and includes also the full interest which a trustee can convey under a power possessed 
by him to convey trust property when necessity arises for the same or when the alienation of the pro- 
perty is for the benefit of the estate or trust.” i 


By reason of this Ẹxplanation it is clear that section g was intended to apply 
and could apply only to a case where a trustee could lawfully dispose of the pro- 
perty. Ifa property is such that even a trustee could not dispose bf, like a mosque, 
temple, etc., then section g could not be invoked for'a sale to the tenant of the pro- 
perty. - In the present case the suit property has been found to be,a part of a public 
graveyard attached to a Thakiya which was mentioned asa Kabrasthan and held 
to be such in C.S. No. 344 of 1933. (Sha Mir Md. Raza Khadiri Saheb and others v. 
P: Ramanuja Mudaliar and others). There will, therefore, be no jurisdiction in the 
Court to direct a sale to the tenant of the property. R Sp 

But I am of the view that notwithstanding his inability to obtain a sale of the 
land, the tenant would be entitled to get a compensation: Under section 3 a tenant 
has been defined as a person liable to pay rent and it is not disputed that the peti- 
tioners are tenants. Indeed they have been treated as tenants and the applicatfon 
for ejectment has been filed against them on that basis. He would be entitled 
to.compensation under section 3 for any building which he might have erected on` 
the property, although he may not be entitled to the benefits of the provisions of 
section g by reason of the fact that the property on which he has put up the structure 
would not be deemed to be land within the meaning of section 9. ~ 


The order of the lower Court holding that the tenants were not entitled to 
purchase the propeity of the landlord is correct. These revision petitions fail and 
are dismissed. There will be no order as to costs. ` f i 


RM. «, ; i ‘Petitions dismissed. 


; 
I. (1924) 47M.L.J. 211 : I.L.R. 47 Mad. 761 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :—MR. Justice PANCHAPAKESA AYYAR AND Mr, Justice BASHEER 


AHMED SAYEED. e 
Velu Niranjan (minor) through his maternal uncle and next friend . 
Pakkiri Singh .. Appellant* 
. vo 
Alagammal and others .. Respondents. 


Hindu Law—Marriage of a Kshatriyawoman with a Sudra man—Would not be a valid marriage—Widow- 
and illegitimate children of a Sudra share in the property equally—Marriage—Ceremonies and rites—If essential. 


The marriage of a Khastriya woman with a sudra man will be pratiloma and would not be held 
valid under the sastras. In the absence of any marriage under any statute or under any valid custom. 
there would be no valid marriage. 

The widow and the illegitimate children born to a Sudra by his exclusively kept concubine would 
take half and half in the properties. ‘ 

Some rites or ceremonies are necessary for a marriage, unless there is a valid custom to the- 
contrary. 


Devayani Achi v. Chidambaram Chetty, (1955) 1 M.L.J. 120, referred. ar 


. Appeals again&t the Decree of the Court of the (2nd Additional) Subordinate- 
Judge of Madurai, in Original Suit No. 2 of 1953. ' 

K. V. Srinivasa Ayyar, for Appellant in Appeal No. 774 of 1954 and for 
1st Respondent in Appeal No. 65 of 1955. 


P. S. Balakrishna Ayyar and P. S. Ramachandran, for 1st Respondent in Appeal No. 
774 of 1954 and 2nd Respondent in Appeal No. 65 of 1955. 


.. R. Gopalaswami Ayyangar, for Appellants in Appeal No. 65 of 1955. 
The Judgment of the Court was delivered by : d 


Panchapakesa Ayyar, J.—There are two connected appeals. A.S. No. 774 of 
19547is a pauper appeal filed by minor Velu Niranjan, the plaintiff in O.S. No. 2 of 
1953, on the file of the Subordinate Judge, Madurai, against the judgment and decree 
in that pauper suit in so far as it went against him: A.S. No. 65 of.1955 has been filed 
by Alagammal and Nagappa Konar, defendants 3 and 4 in O.S. No. 2 of 1953, in sœ 
far as they considered the judgment and decree as going against their interests. 


The facts were briefly these: Minor Velu Niranjan, the plaintiff, was the son of 
one Sundari Ammal, the second defendant. He claimed that his mother, Sundari 
Ammal was married by Rajagopal Konar or Periakaruppan Konar as his second wife, 
his first wife being one Alagammal, the first defendant. Accrding to him, Alagammal, 
the first defendant did not have any child for four or five years after the marriage and 
Rajagopal, her husband, despaired of her having issue, took upto himself Sundari 
Ammal, the second defendant, as his second wife, and that he lived with Sundari 
Ammal for some two months in his family house and for six years in a separate house 
as the two wives did not get along amicably, and that Sundari Ammal, who was for 
six and odd years exclusively under the protection of Rajagopal, delivered to him two 
children, not only the plaintiff, Velu Niranjan, but also a daughter Velammal, the 
fifth defendant. The fourth defendant, one Nagappa Konar, brother of Rajagopal, 
was added as he has a house of Rajagopal othied to him, under Exhibit B-1 dated. 
yth October, 1945, for one thousand rupees. The plaintiff claimed to be the legitimate. 
son of Rajagopal Konar, who died on 7th February, 1946. He claimed for his 
legitimate share in the agricultural and non-agricultural properties left behind by. 
Rajagopal. He attacked the trust deed, Exhibit A-7, dated grd July, 1940, executed 
by Rajagopal in respect of the plaint A Schedule properties for the performance of 
Puja to his family deities, Kannabiran and Karuppanaswami on Krishna Jayanti. 
and Sivaratri days, as illusory, and as not binding on him; those properties consti-- 
tute the major portion of the properties of Rajagopal, and yield an income of about. 


* Appeals Nos. 774 of 1954 and 65 of 1955. (16th E se ake Oo 
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Rs. 400 per year, and the first defendant Alagammal was made under the trust deed 
the sole trustee for her life to be succeeded thereafter by Rajagopal’s heirs. He also 
claimed that he was entitled to the entire agricultural properties covered by items 
1 to 6 of the G Schedule, on the grounds that Madras Act XXVI of 1947, giving 
women a right to a share in agricultural properties, had not come into operation till > 
26th November, 1946, and Rajagopal, had died and the succession had opened on 
7th February, 1946. 

The suit was hotly contested by defendants 1, 3 and 4 who not only denied the 
marriage of the second defendant, Sundari Ammal, with Rajagopal Konar, but also 
denied that the plaintiff and defendant 5 were born to Rajagopal. In any event, 
they contended that Rajagopal had only had casual intercourse with Sundari 
Ammal, the second defendant, and that even if the plaintiff and defendant 5 were 
born to him by such intercourse, they would not be even illegitimate progeny of a 
Sudra, entitled to rights under the Hindu Law. The lower Court went elaborately 
into the evidence. Defendants 2 and 5 had remained ex parte. The learned 
Subordinate Judge, after discussing the entire evidence, held that the second defen- 
dant, Sundari Ammal, was not proved to have been validly married to Rajagopal 
Konar, but that she was proved to have been continuously kept as his concubine 
by Rajagopal for some six years, and. that the plaintiff and the fifth defendant were 
born to Rajagopal; through the second defendant during’ such period of exclusively , 
kept concubinage, and that, therefore, the plaintiff would be entitled to succeed 
to Rajagopal’s-estate to the extent allowed to an illegitimate son. of a Sudra 
under the Hindu Law. He held that the plaintiff would not be entitled to the entire 
agricultural properties,as claimed by him, but only to a halfshare in them, the widow, 
the first defendant, being entitled to the other half share, under Privy Council and 
other rulings. In ‘the end, therefore, he gave the plaintiff a decree declaring him to 
be entitled to a } share in the plaint B Schedule properties (othi properties) subject 
to the finding in A.S. No. 63 of 1953, on the file of the District Judge, Madurai. He 
‘was also declared to be entitled to a share in item 7 of the C Schedule properties and _ 
to a half share in items r to 6 of the C Schedule properties after the lifetime ef the 
third defendant, the mother of Rajagopal, who was enjoying them for life towards 
her maintenance. He dismissed the plaintiff’s suit in other respects and directed the 
plaintiff to pay to the Government Rs. 419-6-0 towards Court-fees and stamps and 
allowed him to recover Rs. 100 therefrom from defendants 1 and 3. He directed 
defendants 1, 3 and 4 to pay the plaintiff Rs. 20-7-6 towards his proportionate costs, 
and directed the plaintiff to pay the first defendant Rs. 134-6-o towards her propor- 
tionate costs on the portion of the suit dismissed, and to defendants 3 and 4 Rs. 55+9-3 
as proportionate costs. 


The plaintiff has felt highly dissatisfied by not being declaréd the legitimate son 
of Rajagopal and regarding some other matters, and has filed A.S. No. 774 of 1954. 
Defendants 3 and 4 have felt highly dissatisfied with the second defendant, Sundari 
Ammal, being declared the exclusively kept concubine of Rajagopal for six years, 
and the plaintiff and Velammal to be children born of Rajagopal through defendant 
2 during such period of exclusively kept concubinage and have filed A.S. No. 65 of 
1955: 

. We have perused the records, and heard the learned counsel on all sides. Mr- 
K. V. Srinivasa Iyer, the learned counsel for the plaintiff-appellant, Messrs. P.S. 
Balakrishna Iyer and P.S. Ramachandran, the learned counsel for the first defendant- 
respondent, and Mr. Gopalaswamy Iyengar, the learned counsel for defendants 3 and 
4, have argued the case fully and fairly. 

Mr. Srinivasa Iyer raised several contentions. The first was that the lower 
‘Court should have held defendant 2 to be the lawfully wedded wife of Rajagopal, and 
the plaintiff and defendant 5 to be the legitimate children of Rajagopal, through 
defendant 2, instead of holding them to be zllegttimate children of a permanently kept 
concubine. The learned counsel for defendants 1, 3 and 4 urged that the lower 
Court should not have held defendant 2 to be the permanently kept concubine of 
Rajagopal, and the plaintiff and defendant 5 to be the children born to her through 
Rajagopal during such period of exclusively kept concubinage, and should have held 


Ep VELU NIRANJAN v. ALAGAMMAL (Panchapakesa Ayyar, F.). 267 


that Rajagopal had nothing to do with defendant 2, or at the most, had but casual 
intercourse with her, and the several. other persons had-access to her at the same time, 
arid especially during the periods when the plaintiff and defendant 5 could have been 
‘conceived and that, therefore;. the lowe® Court should have held that the plaintiff 
cand defendant 5 were not even illegitimate children of a Sudra as defined in the Hindu 
Law entitled to a share and other rights. We are unable.to agree with either of these 
extreme contentions. Before we discuss this point we shall dispose of a preliminary 
objection raised by Mr. Srinivasa Iyer against the maintainability of A.S, No. 65 of 
1955. ys . ; A D j 

He urged ‘that defendants 3 and 4 had no right whatever to file that appeal, as 
they were not interested in the lower Court’s judgment and decree. The argument 
is unsustainable for'two reasons. First of all, they were the mother and brother of 
Rajagopal, and were defendants 3 and 4 in the suit, and were vitally ‘interested in 
seeing that no unconnected bastards were foisted:on family; either.as legitimate 
children of Rajagopal, or as illegitimate children ‘of Rajagopal through Sundari 
Ammal with the rights given under the Hindu Law. .-It is obvious, and is not dis- 
puted, that casual children of Sudras by casual intercourse will not get the share. and 
other rights of illégitimate:children under the Hindu Law. Secondly; defendants 3 . 
and 4 had certain:rights in the properties involved in the suit, defendant 4, being 
ari othidar, and deffndanit 3 being to enjoy items Ito 6 of the G Schedule, the lands, 
for her maintenance during her lifetime: So, they had a right to see that uncon+ 
nected’ persons did not claim any right in the ‘properties held by them. For both 
these reasons, A.S. No. 65 of 1955 was certainly- maintainable, .and we overrule this 
preliminary objection. 4 iB Ase ae 


t 


Now we come to the question whether the plaintiff had proved that his mother 
Sundari Ammal, defendant 2, was validly married to Rajagopal, and whether the 
ower Court’ erred in holding to the contrary. We are of opinion that the lower 
Court was right in its conclusion that there was no valid marriage, and that the plain- 
tiff and defendant 5 were not legitimate children of Rajagopal through defendant 
2. First of all, Rajagopal'belonged to the Yadhava community of Sudras, and the 
second defendant, Sundari Ammal, was said ‘to belong to the Kshatriya caste. 
Kshatriyas and Sudras are major divisions of the Hindu community, and two among 
the four main castes named by Manu and the authors of the Dharma Sastras. The 
anarriage of a Kshatriya woman with a Sudra man will be pratiloma and would not 
be held valid under the Sastras. The question then is whether the marriage was 
performed under any statute or custom. The marriage was not performed under 
any statute or custom. The marriage was not performed in a Registrar’s Office, 
-or under the cover of any statute ; nor was any custom set up and proved. The 
evidence simply showed that Rajagopal and Sundari Ammal went to the Tiru- 
parankundram temple, six miles from Madura, and that Rajagopal tied a tali round 
the neck of Sundari Ammal without manira: or rituals, or ceremonies. Of course, 
if there was a custom that the mere tying of a tali would be valid in that particular 
community to complete the marriage, that might have sufficed,- provided it was 
proved with all the rigours required of a custom. In Malabar, a present to the 
‘bride of a piece of cloth for wearing, and a bottle of cocoanut oil for bathing, in 
the presence of respectable men representing both the bride and bridegroom, would 
be sufficient to complete a sambandam marriage recognised by Law. But there 
was no proof‘in this case that among. the Yadhavas or the Kshatriyas to which com- ` 
‘munities these two people belonged, merely going into a temple and tying a tali 
round the bride’s neck by the bridegroom would be sufficient to complete a valid 
‘marriage. The whole matter has been discussed at length in a ruling of a Bench 
of this Court consisting of Satyanarayana Rao and Rajagopalan, JJ., in Devayani 
Achi v. Chidambaram Cheity!. It has been held that some rites or ceremonies are 
essential unless there is a valid custom to the contrary. The authorities of Tiru- 
parankundram temple were not examined to prove any such custom, or the leaders 
or the Yadhava and Kshatriya castes. The difficulty is two-fold here. A custom 
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is usually of a caste or community. (Kulachar) by its very nature could not belong 
to two combined castes. Such marriages between members of two castes are of 
recent origin. Of course, we agree if that such custom is proved to be certain, 
immemorial, etc., and not contrary to mor@ls or public policy it may be valid. But 
no such custom was even set up, much less proved, here. So it is obvious that the 
lower Court was right in holding that there was no valid marriage. The reason 
given for Rajagopal to marry Sundari Ammal as his second wife also is not cone 
vincing. The man was 24, and his wife was 19. They were both in the prime of 
youth. There was no need for Rajagopal to think that defendant 1 would not have 
any issue. There was no evidence that defendant 1 was deceased or was certified 
by a doctor to be organically unfit to bear children. So the conclusion is that 
Rajagopal simply took Sundari Ammal as a concubine, and kept her as his exclusively 
kept concubine for six years and odd. T 

The next question is whether she was his exclusively kept:concubine, or whether 
it was a case of mere casual intercourse. Here, we have no hesitation in agreeing 
with the lower Court that Sundari Ammal was the exclusively kept concubine of 
Rajagopal for six years. The evidence proves it. In some documents to which 
Rajagopal was a party, she has been described as his wif, though, in the oth: deed 
she is described a bhogastree, a woman of pleasure and a dancing girl. Mr. Srini- 
vasa Iyer urged that Rajagopal described Sundari Ammal like*that in Exhibit B-1 
simply to please his brother, the fourth defendant, who was not inclined to recognise 
the intercaste marriage as valid. > But this is’ extravagant. No man will describe 
his wife as a concubine or as woman of pleasure or a dancing girl, to please his 
brother. Again it is found that in the report of the birth ofthe plaintiff, by the 
hospital authorities, Rajagopal is named as the father of the plaintiff, and the same 
thing is said to be the case ¿n the report of birth of the fifth defendant Velammal. 
When two children are born like the plaintiff and the fifth defendant, at an interval 
of two years, to contend that Rajagopal had a casual intercourse with Sundari Ammal 
and got one child, and that, after some years, he had another casual intercourse 
with her again and got another child, sounds highly improbable. The reasqnable 
inference is that Sundari Ammal was kept by Rajagopal as his permanently kept 
concubine for some six years. It may be that the story of Sundari Ammal that she 
was kept by Rajagopal in his family house for two months, along with defendant 1, 
is not correct. He might have attempted to take and keep her in his family house, 
but defendants 1 and 3 must have driven her out forthwith, and he must have there- 
fore taken hér to a lonely house, away from his family house, and kept her there 
as his exclusively kept concubine for six years. We have no doubt, therefore, that 
the lower Court was right in treating Sundari Ammal as the exclusively kept con- 
cubine of Rajagopal for six years, and in declaring the plaintiff to be the illegitimate 
son of Sundari Ammal entitled to a share and other rights vouchsafed by the Hindu 
Law. That will mean that A.S. No. 65 of 1955 will have to be dismissed. It is 
accordingly dismissed, but, in the circumstances, without costs. 


Now we come to the other contentions in A.S. No. 774 of 1954. Mr. Srinivasa 
Iyer urged that the lower Court went wrong in giving the plaintiff, as an illegitimate 
son, only a half share in items 1 to 6 of the C Schedule, instead of the entire interest 
in those lands after the death of defendant 3, who was enjoying them for life towards 
her maintenance. He urged that defendant 1, the widow, did not’have any rights 
given to her under the Madras Act of 1947 in agricultural lands till 26th November, 
1946, and that, as Rajagopal had died on 7th February, 1946, the plaintiff, his illegiti- 
mate son, was the sole heir to his agricultural lands. This is overlooking the simple 
point that the object of Act XX VI of 1947 was to enlarge women’s rights in proper- 
ties, and not to take away existing rights. Under the ordinary Hindu Law, the 
widow and illegitimate son ofa Sudra would take half and half. So defendant 1’s right 
to take a half share in the agricultural lands under the ordinary Hindu Law was 
not taken away, but subsisted in full force, as remarked by the lower Court which 
has also quoted the Privy Council ruling in Kamulammal v. Visvanathaswami Naicker*, 
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in support of this view, which is undoubtedly correct, On these being pointed 
out to him, Mr. Srinivasa Iyer was unable to urge any valid argument. 


Mr. Srinivasa Iyer then urged that the lower Court went wrong in not giving 
the plaintiff, the illegitimate son, a turn in the management of the trust properties. 
But, as pointed out by the learned counsel for defendant 1, he has overlooked the 
express terms of the trust deed, Exhibit A-7, wherein defendant 1 is given the right 
to be the sole trustee for her lifetime. Of course after she dies, the plaintiff, as 
illegitimate son, may be the trustee. To that extent alone can he get a declaration 
regarding the trust properties, and this will be incorporated in the decree in this 
appeal. 

In the end, therefore, with the slight modification above regarding the decla- 
ration in respect of the trust properties, A.S. No. 774 of 1954 is also dismissed, and 
all the parties thereto are directed to bear their own costs. ‘The appellant will pay 
the proper Court-fee due to Government in this pauper appeal. 


VS. a Appeals dismissed. 
[FULL BENCH. ] : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mér. Justice RAJAGOPALAN, Mr. JusTICE RAMACHANDRA IYER 
AND Mr. JustTICE GANAPATIA PILLAL 


Alamelu Ammal and others a .. Appellants* 
v. i 
Chellammal (died) and others .. Respondenis. 


Hindu Women’s Rights to Property Act (XVIII of 1937), sections 3 (2) and 3 (3)—WNature and scope of 
the right under—Mode of devolution of widow’s interest got by her after partition—Preliminary decree for parti- 
tion and mesne profits in favour of widow—Adoption by her pending appeal preferred by other coparceners—Death 
pending appeal—Effect—Civil Procedure Cede (V of. 1908), Order 22, rule 4—~Whether her claim abates— 
Adopted son, if can be impleaded as the legal representatioe—Order 1, tule 10—Adopted son, necessary and 
propemparty in his own right. 


A widow of a coparcener in a joint family filed a suit for partition of the joint family properties 
claiming rights under the Hindu Women’s Rights to Property Act, 1937. A preliminary decree for 
partition and mesne profits was passed in her favour. During the pendency of the appeal filed by 
the other members of the joint family the widow adopted a minor boy to her deceased husband and 
she died pending the appeal. On the question whether the claim of the widow abated and on whom 
the interests in the property devolved and whether the adopted son can continue the suit, 


Held ; There is a distinction between a right to sue and right after the decree. Once a preli- 
minary decree is passed in favour of the widow the death of the widow cannot alter what is an accom- 
plished fact namely the decree. Even though the original right to sue was personal to her after the 
decree, the legal representative can avail himself of the decree. x 


The question whether any portion of the decree has become nugatory by reason of the death 
of the widow is to be agitated only at the stage of passing of the final decree and the appellants who 
seek a reversal of the decree are bound to bring the legal representative on record and a failure to do so 
on the plea ofan abatement of the appeal can have no effect on the preliminary decree already passed. 


‘The mesne profits that was decreed to the widow would be separate property and the adopted son 
would be entitled to the same as her heir and legal representative. That interest would be sufficient 
to bring him on record and prevent an abatement of the appeal. 


Act (XVIII of 1937) was expressly designed to amend the Hindu Law to give better rights to a 
woman in respect of property. A Hindu woman’s estate is a known concept of law and sections 3 (2) 
and 3 (3) of the Act give the widow such an estate. The right of partition given to her under 
section 3 (3) is only to effectuate the right given under section 3 (2). There is nothing in the Act or 
in its intendment to create further inroads into the joint family or coparcenery property. On, the 
death of the widow the estate would revert to the original coparcenery. 


‘The observationsin Parappa v. Nagamma, (1954) 1 M.L.J. 250 (F.B.}, regarding succession to the 
interest of the widow after partition are obiter dicta and cannot be held to overrule the decision in 
Subba Rao v. Krishna Prasadam, (1953) 2 M.L.J.’56r. 


The provisions of Order 1, rule 10 of Code of Civil Procedure are sufficiently wide and the 
adopted son can be brought on record as a necessary party or at least a proper party since his 
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presence. is necessary to eee and completely adjudicate upon and. settle all qutstisis involved. 
in the suit. 


Though it is unnecessary to decide whether the provisions of Order 22, rule 10 would apply, 
yet having regard to the peculiar nature of the estat® of a sonless widow and the results of an adop- 
tion which divests her of the estate or portion of the estate and to the fact that she completely repre- 
sented the estate till adoption, one would be inclined to hold that there has been a creation of interest 
within the meaning of Order 22, rule 10, Civil Procedure Code. 


In the result the adopted son has to be made a party to the suit both in his personal ‘capacity 
and in his capacity as the legal representative of the widow. and the suit remanded to the lower Court 
for passing.a fresh preliminary decree after considering the truth, validity and effect of the adoption. 


Case-law discussed. 


Appeal against the Decree of the Court of the Subordinate Judge of Cuddalore, 
dated 7th February, 1951, in Original Suit No. 20 of 1949. 

When the appeal came on for hearing before a Bench, Rajamannar, C.J. and 
Panchapakesa Iyer, J., on 26th July, 1955, ` 

The following Order of the Court was made by 

Rajamannar, C.7.—We consider it desirable that this appeal should be heard 
by a Full Bench. Mr. Venkatasubramania Ayyar, learned counsel for the res- 
pondent, proposes to canvass the correctness of the decision in Subba Rao v. Krishna 
Prasadam}, He relied on a sentence from a judgment of Subba Rao, J., delivered 
on behalf of the Full Bench in Parappa v. Nagamma?, as supporting his contention 
that the above decision is wrong. That sentence runs as follows : 


“If she (the widow) divided herself from the other members of the family PERS her lifetime, 
on her demise the succession would be traced to her husband on the basis that the property was his 


- separate property.” 


We notice that this sentence occurs almost immediately after Subba Rao, Ja 
has expressed his full accord with the legal position stated in Subba Rao v. Krishna 
Prasadam}, It is therefore difficult for us to hold that the Full Bench must be deemed 
to have by implication overruled the decision in Subba Rao v. Krishna Prasadam}. 
It-is therefore necessary that the Full Bench should examine the soundness of the 
decision in Subba Rao v. Krishna Prasadam+. 

{This appeal came ori for hearing before the Full Bench in pursuance of the 
above Order of Rcference.] 

M. S. Venkatarama Iyer, for Appellants. 

K. V. Venkatasubramania Iyer, K. S. Desikan and T. V. Balakrishnan, for 
‘Respondents. . 

The Judgment of the Court was delivered by. 

Ramachandra Iyer, F.—This appeal has been posted before us for disposal a: as one 
of the questions that arise in the appeal is the soundness of the contention that 
the decision reported in Parappa v. Nagamma?, has impliedly overruled the decision 
reported in Subba Rao v: Krishna .Prasadam}. ; 

The facts giving rise to this appeal are as follows: In the village of Kavanoor 
in South Arcot district there lived two brothers Chidambaram Pillai and Saminatha 
Pillai, as members of a joint Hindu family. Chidambaram Pillai is stated to have 
become insane by about the year 1920 andhe died on 6th July, 1948, leaving his 
widow Chellammal. Chellammal filed O.S. No. 20 of 1949 on the file of. the Sub- 
Court, Cuddalore, for partition of the joint family properties claiming rights under 
the Hindu Women’s Rights to Property Act, 1937. Saminatha Pillai was the first 
defendant and his wife and daughter were second and third defendants respectively. 
Defendants 4 to 15 were alienees from Saminatha Pillai. Saminatha Pillai died 
pending the suit and in addition to the second defendant, his grandsons, defendants 
16 and 17 who claimed under a will alleged to have been executed. by him were 
impleaded as his legal representatives. ‘The defendants -contested the claim on 
various grounds which it is now unnecessary ‘to detail. 


‘The learned Subordinate Judge of Cuddalore, passed a preliminary decree for 
parton and allotment of a half share to Chellammal in the properties covered by - 
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Schedules 2 to 5. Defendants 2, 3, 16 and 17 filed this appeal in this Court, implea- 
ding Chellammal as the first respondent and the alienees as other respondents. 


During the pendency of the appeaj in this Court, on 7th November, 1951, ` 
Chellammal adopted to her deceased husband a minor boy Govindarajan, who has 
since been impleaded as the fourteenth respondent. The adoption is evidenced 
by a registered document of that date. Nearly 19 months thereafter, ie., on roth 
June, 1953, Chellammal died. C.M.P. No. 8001 of 1953 was filed on grd July, 1953, 
on behalf of minor Govindarajan to bring him on record as legal representative 

~of the deceased first respondent, Chellammal. The appellants contested the 
application and denied the truth and validity of the adoption and claimed that the 
right of Chellammal did not survive to the adopted son. They also set up a will 
by Saminatha Pillai in favour of appellants 1, 3 and 4 as a bar to the claim by the’ 
adopted son. Rajagopala Iyengar, J., who heard the application called for a re- 

_ port from the Subordinate Judge as to the truth and validity of the adoption. The 
learned Subordinate Judge enquired into the matter fully and submitted a report 
to this Court that the adoption was true and valid. Minor Govindarajan was there- 
upon directed to be brought on record as the legal representative of the deceased 
Ist Respondent subject to such objections as may be advanced at the time of the 
hearing of the appeal, and the memorandum of appeal was amended by impleading 
him as the 14th respondent. 

C.M.P. No. 878 of 1954 was also filed on behalf.of the 14th respondent under 
Order 1, rule 10, Order 22, rule ro and section 151, Civil Procedure Code, to permit 
him to defend the above appeal in the place of the original first respondent. 
Rajagopala Iyengar, J., who ordered C.M.P. No. 8001 of 1953, held that no orders 
were necessary on this application. The appeal came up for hearing before the 
Honourable the Chief Justice and Panchapakesa Ayyar, J. An objection was 
taken that as Chellammal had only a limited right under the Hindu Women’s Rights 
to Property Act of 1937, there was no right in her which would survive in favour 
of any legal representative of hers and that therefore the decree for partition should 
be set aside. In support of the contention reliance was placed on the decision re- 
ported in Subba Rao v. Krishna Prasadam1, wherein it was held that the estate which 
the widow takes under the Act does not on her death devolve on her husband’s. 
heirs, and the right of the coparceners to take by survivorship which was suspended 
as against the widow reasserted itself on her death. The contention on behalf of 
the respondent was based upon the decision in Parappa v. Nagamma?, which’ held 
that if the widow. divided herself from the other members of the family during her 
lifetime, on her demise, the succession Would be traced to her husband on the basis. 
that the property was his separate property. As a result of this conflict, the appeal, 
as stated already, has been‘referred to be disposed of by a Full Bench. ` 


In the appeal the contentions can be divided into 3 sets : (1) Whether the claim 
of the widow had abated by reason of her death pending the appeal. (2) Whether 
the death of a widow after filing a suit for. partition causes the property to revert. 
to the family or whether her share devolves on her husband’s heirs. (3) Whether 
the adopted son, though not a legal representative of the widow, is entitled to 
continue the partition suit filed by the widow in his own right either under Order 
22, rule 10 or Order 1, rule 10, Civil Procedure Code. On behalf of the appellants. 
it was contended that the appeal had abated as the decree in favour of Chellammal 
had become nugatory by reason of her death. In the plaint she had prayed for 
partition and also mesne profits. A preliminary decree was passed in her favour, 
and she was entitled to mesne profits from the date of plaint. Whatever may be 
said of the properties, the mesne profits would be her separate property, and the 
fourteenth respondent would be entitled to the same as her heir and legal represen- 
tative. ‘That interest would be sufficient to bring him on record.in the.appeal and. 
prevent an abatement. In Muhomed Hussain and others v. Kushalo? a preliminary 
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‘decree was obtained in a suit for partition, but pending the appeal the plaintiff 
‘died and his widow applied to come on record as his legal representative. A Full 
Bench of the Allahabad High Court held that judgment having been obtained 
before the plaintiff’s-death the benefit of the judgment or the right to sue would 
‘survive to his legal representative, though whether the deceased plaintiff’s re- 
presentative could enforce the whole judgment was a different matter. In Subba- 
raya Mudali v. Manika Mudali},.a suit for partition was filed, on behalf of a minor 
and a decree was obtained. Pending the appeal the minor died, and the question 
arose as to the precise nature of the defences open to the legal representative. 
‘The learned Judges observed at page 346 : 


“ That right to continue a suit for partition after the death of the plaintiff would, of course 
not devolve on his widow or other heir not being a coparcener with the defendant, because immedi- 
ately on the death happening before the decree the right of survivorship would take effect. It would 
riot be the ordinary case of a suit abating on the ground of the right to sue not surviving, but it would 
be the case of the right extinguished by confusion owing to the fact that all the rights in respect of 
the property became vested:in one and the same person. The further prosecution of the claim would 
be as impossiblefas it is when the right to demand a debt and the liability to pay it coincides in the 
same individual. But after a decree for partition once made it is difficult to understand how the 
vested right of the plaintiff’s representative can be affected or destroyed.” 


The statement that on the death of a minor plaintiff pending a partition suit 
the right to sue does not survive to his heir may require a qualffication having re- 
gard to subsequent decisions, but the observations of the learned Judges are of parti- 
cular value for the distinction. between a right to sue and right after decree. In 
Ramsarup v. Fagdis Narain and others?, a minor son had filed suit for partition against 
his father.and his alienees and had obtained a decree. Pending the appeal by the 
alienees the plaintiff died: The learned Judges held that the abatement of the 
appeal from the death of the plaintiff-respondent cannot alter what is an accom- 
plished fact, namely a decree-in his favour even though the original right to sue was 
personal to him, and that once his right had been vindicated in a decree passed in 
his favour his legal representatives can avail themselves of it for the benefit of his 
estate, so-far as his death does not deprive them of the fruits of such decree. 


The learned advocate for the appellant, relied upon the decision reported in 
- Subba Rao v, Krishna Prasadam?. ‘There a widow who filed a suit for partition died 
pending the suit. Her stridhanam heir, namely her daughter applied to come on 
record in her place. The learned Judges held that so far as the substantial right 
to apply for partition was concerned the right did not survive in favour of the plain- 
tiff’s heir. ` But in regard to the past maintenance up to the date of the death of the 
plaintiff it was held that the right would vest in the heir of the plaintiff. In that 
case the death of the plaintiff took place pending the suit and not after the suit had’ 
terminated: The lea ned Judges held that even in such a case the legal represen- © 
tative would be entitled to come on record with reference to the claim for mainte- 
nance. In Mangalah v. Heera Singh*, it was held that if a suit were instituted by a 
widow in the interests of the estate of the last holder, then the reversioners would be 
entitled to continue to claim on the death of the plaintiff, but where the widow filed 
a suit to enforce her personal right her death brought about the extinction of such 
rights and no reversioner would be allowed to continue the suit. The decision 
in Amrit Rao v. Sona Bai®, which was referred to, has no relevance to the present case 
as it was a case of partition between co-widows who had a joint estate and between 
whom partition was only for convenience of management. In Sham Rao Bhava- 
gavanth Rao v. Kashi Bai®, a widow died after obtaining a decree. Applications were 
made to bring the legal representative in the suit as well as in an application for 
leave to appeal to the Supreme Court. The application was dismissed in the suit 
and the appeal against the order of the dismissal also failed. The appellants sought 
to bring the son adopted by the widow as the legal representative on the, ground 
that he intermeddled with the estate, and it was held that intermeddling with the 
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estate by the adopted son could not make him a legal representative of the widow 
as that would be in his own right as an adopted son, and that the partition claim 


was personal to the widow. It does nt appear from the decision that there was 


any claim for mesne profits which would-be her property, and the distinction between 


. the stage prior to and subsequent to the decree was not considered. In Perumal 


Pillai-v. Perumal Chetty1, it was held that the provisions of Order 22 rules 3 and 4 do 
not apply after the passing of the preliminary mortgage decree, as a right of action 
is determined by the preliminary decree, and the final decree is only by way of work- 
ing out in detail the principles laid down and determined in the preliminary decree, 
As the declaration of right is contained in and finally determined in the preliminary 
decree it is not a case of a right to sue which should be capable of surviving. The 
matter however will stand on a different footing if the plaintiff’s suit has been dis- 
missed and she died pending an appeal by her. As pointed out in Muhammed 
Hussain v. Khushalo®, the extent to which a decree can be executed -by ‘the ‘legal 
representative, or we may add to the extent to which the final decree is to‘ bé’ passed, 

is not material'at this stage. 


‘It was then contended on behalf of the appellant.that there was a partial abate: 
ment of the appeal. In this connection the learned counsel for the appellants 
relied upon the degision in Arumughav. Namasivajya?. That was a suit under section 
g2 of the Civil: Procedure Code for removal of a trustee and for the settlement of 
a scheme. On the death of thé trustee it was held that the suit had abated in re- 
gard to the relief as to the removal but not so in regard to the relief for the settle- 
ment ofa scheme, That may bè so ; but the contention on behalf of the appellant, 
with which we are concerned is not so much whether the suit had partially abated 
but that in the appeal it should be declared that the decree of the lower Court had 
come to an end'without even having the respondent on record. We cannot agree. 
The question whether any portion of the decree has, become nugatory by reason of 
the death of the plaintiff is to be agitated ‘only at the stage of passing of the final 
decree, and we are of opinion that the appellants who seek a reversal of the decree 
of tHe lower Court are bound to bring the legal representative on record, and,a 
failure to do so on this plea of an abatement of the appeal can have no effect ọn 
the preliminary decree already passed. 


It was next argued that this Court should in its discretion take note of the sub- 
sequent everits, the death of the plaintif, and mould the relief appropriate to the 
existing state of circumstances. It is now conceded, for the purposes of this appeal 
that the 14th respondent is the legal representative ‘of the plaintiff in regard to the 
portion of the suit claim, namely, the mesne profits, and that he is entitled to come 
on record. In the present circumstances of the family he would be the only male 
member, and if the right of the widow survived to the coparceners in the family 
the right would have only vested in him rather than the appellants. We are there- 
fore of opinion that the 14th respondent has been properly brought on record under 
Order 22, rule 4, Civil Procedure Code, as the legal representative of the deceased 
first respondent, and that there has been no abatement of the appeal. 


(2) We have next to consider the contention implicit i in the second question 
set out above, viz., that even if the 14th respondent is brought on record, he could 
not be held entitled to work out the preliminary decree for partition in favour of 
Chellammal, as the right granted to her under Act aval of 1937 ‘was a eee 
one, and with her death it came to an end. 


“ When a Hindu governed by any school of Hindu Law other than the Dayabhag sckool or ay 
customary law dies intestate having at the time ‘of his death an interest in a Hindu į joint family pro- 
perty, his widow, shall, subject to the provisions of sub-section (3) have in the property the same 
interest as he himself had. ie te, 

(3) Any interest devolving on a Hindu widow under the provisions of this section shall be: the 
limited interest known as a Hindu woman’s estate, provided however that she shall have the same 
right of claiming partition as a male owner.” 


Sg ee eeaeee an irene aaaea, 
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In Jadhao Bai v. Puranmal1, the Nagpur High Court held that.on the death of 
the husband, who was a member of the Hindu joint family, his widow took the 
property. by inheritance. That view however has not been accepted by our High 
Court. After considering all the earlier cases. on the subject the. learned: Judges 
in Subba Rao v. Krishna Prasadam*, held, that section 3 (2) of the Act did not operate | 
as severance of the interest of the deceased. coparcener, and. that the right which 
the widow got, under the section was not as, an heir of. her deceased husband, but 
by virtue of the statute, based on the principle. of her being the surviving half of her 
deceased husband. The learned Judges held that such a right was personal to 
the widow which came to an end on her death. The result, was that on-the death 
of the widow the estate reverted to the original coparcenary. In Parapba v. Nagamma? 
the widow filed a suit for partition from her husband’s corparceners.. As the right 
of the widow accrued prior to the extension of the Act XVIII of 1937 to agricultural 
lands, she was held entitled only to her husband’s share in non-agricultural pro» 
_perties of the family which existed at her husband’s.death with accretions thereto, 
and to maintenance on the basis of her husband’s share in the agricultural proper- 
ties of the family. The learned Judges held that, the devolution in respect of agri- 
‘cultural and non-agricultural properties was distinct, the widow having a’ share 
in the latter but not in the former.‘ That devolution was as on the date of . the 
husband’s death, though an account had to be taken of the propefties: as on the’ date, 
of partition. The effect of it' was that the widow was. held not entitled “to a share 
of the moveables which were purchased by the farhily subsequent to. the date of 
her husband’s déath out of the income or proceeds of the agricultural lands, ` ‘The 
question as to how the share allotted to the widow devolved aftér her” ‘death’ did 
not arise in that case. The learned Judges considering the changes. effected’ by, Act 
XVIII of'1937 in respect of the widows pre-existing right observed that her husband’s 

death: did not effect a severance of the family and pass on his interest to her as heir 
nor was she made a coparcener,- Here was a statutory right, with’ the right of 's sure 
vivorship i in others postponed till after her death. . They approved of the, decision 
in Subba Rao v. Krishna Prasadam?, presumably, ‘of that, statément _explairiings this 
position where the widow remained a member of the’ family ; without demanding 
„partition, as the position in law after such | partition is stated at page 255 as follows : 


.. “The Hindu conception that a widow is the surviving half of the deceased husband was invoked; 
and a fiction was introduced, namely, that she continuedjthe legal. person of ,the husband till parti- 
tion. From the standpoirit of the other male members of the joint family the right to survivorship 
was suspended, The legal effect of the fiction was that the right’ of the other'mémhers ‘of the joint 
family would be worked out on the basis that the husband died on-the date when ‘the widow passed 
away. . She would have during her lifetime all the powers which her husband had save that ‘her 
interest was limited to a widow’s interest. She could alienate her widow’s interest in her husband’s 

share; she could even convey her absolute interest in the same for necessity or other binding purposes. 
She could -ask for partition and separate possession of her husband’s share. In case she asked for 
partition her husband’s interest should be worked out having regard to the circumstances obtaining 
in the family on the date of partition. Ifshe divided herself from the other members of the family 
during her lifetime on her demise the succession would be traced to her husband on the_-basis that 
the property was his separate property.’ If there was no severance it would devolve by survivorship 
to the other members of the joint Hindu family ”. 


Mr. K.-V. Venkatasubramania, Tyer, the learned counsel for. the respondent 

has strongly relied upon this passage and’ urged before us that the decision reported 
in Subba Rao v, Krishna Prasadam?, should be held to have been overruled: by these 
observations. He contended that under section-3 (2) of the Act a widow gets:all the 
rights of her husband, and if she filed a suit for, partition, the jointness of the family 
is disrupted and the coparcenary put an end to. The decision. in Chinnaiah Chetty. 
Sivagami Achi*, was relied on to show.:that she was under the Act equated'to‘a male 
coparcener, in that her share is fixed only when she makes a demand. The learned: 
advocate argued that partition at the instance of the widow would have'the same 
effect asa partition at the instance of the corparcener, that of disrupting | the family 
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and the widow being entitled to a women’s estate as known to the law, the property 
should on-her:death go to her husband’s heirs, not because it was her property but 
as an ‘incident of the estate granted to her on partition. We find considerable diffi- 
culty in accepting the contention, Adt XVIII. of 1937 was expressly designed to 
amend the Hindu law to give better rights to a woman in respect of the property. 
There is no indication inthe Act that except for granting a right to the widow, any 
other change 'in the law either as to succession or joint family was intended. A 
Hindu-woman’s estate is a known concept and a right in property. In Vengamma v. 
Chellammayya1, it was held that a women’s estate can be obtained by a Hindu femalé 
by contract of parties, by a grant or prescription. ` In Lakshman Nadar v; Rama Iyer?, 
the Supreme Court held that it is now well-settled that a Hindu can confert by means 
of a will on’ his widow the same estate which she would get by inheritance.” Sec< 
tion: 3"(2) and -(3) of the Act XVIII of 1937 gives the widow such an estate, As 
such an estate is a limited right of property known to law, it is not necessaty for its 
grant, that ‘subsequent devolution after the widow’s lifetime should be intended or 
followed.. In: Lakshmi v. Anantarama*,. dealing with the case of succession by the 
widow to her husband’s property. it was held following the Privy Council décision 
in Moniram Kolita v. Kerikolitani*, that the succession to the estate of a male opéns 
only. on the death of the:female heir. Parappa v. Nagamma®, explained that the posi» 
tion after the. Act,’where the widow had not sued for partition, would be ‘that the 
right of the other members of the joint family would be worked out on the date when 
the widow. passed away. The Legislature evidently extended the same concept éven 
when the widow had taken advantage of the Act and obtained partition. “In the 
one case, succession was postponed till after her death, and in the case under the 
Act the survivorship was postponed ‘till after her death. It is not necessary for the 
purpose of giving better rights to the widows, which alone the Act intended, that 
rights -of. succession after her limited interest should be prescribed. In Craies on 
Statute Law, Fifth Edition, at page 104, it is stated : : 


: a, §To alter any clearly established principle of law a distinct and positive legislative enactment 

is necessary (a) “Statutes ° said the Court of Gommon Pleas in Arthur v. Bokenham®, ‘are not 

Pee e make any alteration in the common law further or otherwise than theAct does expressly 
eclare’.’ - : ‘ ae 


In Secretary -of State v. Bank of India Limited’, the Privy Council held that a statute 
is prima facie to be construed as changing the law to no greater extent than its words 
or necessary. intendment required. We have already pointed out that a Hindu 
woman’s estate is a known concept of property, and Act XVIII of 1937 gave the widow 
only. that right. There'is nothing in the Act or in its intendment to create further 
inroads into the:joint family or coparcenary property. The right of partition given 
to her under section 3 (3) was only to effectuaté the right given to her under section 
3 (2), and the decision in Chinnaiah Chetty v. Sivagami Achi®, cannot be read as giving 
the widow a larger right than necessary. The observations in Parappa v. Nagamma’, 
regarding succession to the interest of the widow after partition were obiter. Mr, 
Venkatasubramania Iyer, the learned counsel for the respondent, sought to argue 
that the position of a widow in a Hindu family is that of a coparcener, and that she 
was therefore competent by her unilateral expression of intention to disrupt the 
family. ‘It is unnecessary to consider that question in the present case, as the right 
of the widow to claim partition was by virtue of the statute and not by any right as 
a coparcener. We have indicated our opinion that the observations contained 
in .Parappa v. Nagamma®, cannot be held to overrule the decision in Subba Rao v. 
Krishna Prasadam®, A more detailed, fuller or final consideration of the matter will 
probably become academic in the circumstances of the case. 


ee 
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_Mr. M. S. Venkatarama Iyer, the learned advocate for the appellants, stated that 
the question as to the truth, validity and effect of the 14th respondent’s adoption 
has not been finally decided through it has been summarily done under Order 22, 
rule 5, Civil Procedure Code. So long as*that dispute remains outstanding, the 
question whether he would be entitled to the property as on the widow’s death or 
whether the property would revert back to the family against which he was again 
to filè à suit for partition does not arise for consideration. The appellants also plead 
that Saminatha’s will would disentitle the 14th respondent; from succeeding. On. 
this aspect- further questions may arise as to what prescisely was the right of 
Saminatha - Pillai who, had only a contingent right in the interest given to ` 
Chellammal to dispose of by a will. We consider that these questions should: be 
adjudicated in this suit itself, particularly in the view we take on the third 
question, viž., the right of the 14th respondent to come on record in his own right 
in. the partition suit and prosecute his claim. ee 
-a :(3) In:C.M.P. No. 878 of 1954, the 14th respondent.has applied under Order 1, 
rule 10, Order 22, rule 10, and section 151, Civil Procedure Code, to come on record ` 
and ‘defend the appeal in his own right.- Although no orders were passed on the 

pplication by Rajagopala Iyengar, J., the application has been pressed before us 
by his learned counsel, Mr. K. V. -Venkatasubramania Iyer. It was contended: 
on behalf ofthe appellants that Chellammal had. only a persorfal right ‘under the 
Act, and the, 14th respondent could not be said to derive the right from her so as to’ 
come within Order. 22, rule 10, Civil Procedure Code. In Ganapat Rao v. Mt: Lakshmi}, 
it was held that an adoption is neither a creation nor devolution of an interest within’ | 
the meaning of Order 22, rule.10, Civil Procedure Code, that it was a creation of 
a status.to which certain incidents were attached by the law. In Ramaswamy v. 
Pedamuniah*, a daughter of a Hindu filed a suit to recover possession of her father’s 
properties from trespassers. She died pending the suit-and the grandsons of the 
deceased plaintiff’s father sought to continue the suit. It.was held that they could 
continue although they became entitled to the property in their own right. In 
Mangalal v. Heera Singh®, it was held that in regard to claims against outsidersg the, 
heirs ‘of the last male-holder were entitled to continue the suit by the widow. 
It is true that the adopted son cannot be held to obtain his right to property either, 
by devolution from or creation by the widow. But having regard to the peculiar 
nature of the estate of a sonless widow, and the results of an adoption which divests her 
of the estate or portion of the estate and to the fact that she completely represented 
the estate till adoption, one would be inclined to hold’ that there has been a creation 
of-interest within the meaning of Order. 22, rule 10, Civil Procedure Code.. It is 
unnecessary, however, to decide. whether the provisions of Order 22, rule 10, ‘Civil . 
Procedure Code, would apply, as we are of opinion that the 14th respondent can be 
brought on record as-a necessary or at least a proper party under Order 1, rule 10, 
(2),,Civil Procedure Code. Under Act XVIII of 1937 the widow is given the same, 
interest as a woman’s estate under the Hindu Law. Such a right has been defined 
in Janaki Ammal v. Narayanaswami*. ae ele 
. ““Her right is of the nature of a right of property ; her position is that of owner; her'powers in 
that character are, however, limited.” oy 
The entire estate is thus vested in her. The coparceners could have no vested 
right in it during her lifetime, as she could validly alienate it for necessity. An 
adoption by her while in possession of such an estate divests her ‘of a portion. As 
a legal consequence ‘of the adoption, the adopted son would take his share of the 
properties allotted to her. The Full Bench decision in Marayanasah v. Shankarasah®, 
following the decision in Manjanatha v. ‘Narayana®, held that when a joint family 
is comprised of coparceners belonging to different branches, if a member separates 
from the joint family taking his share, the share of that branch on a subsequent parti- 
tion will be debited with what has been already given to the member of that branch. . 
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On that principle, if Chellammal got a half share in the family properties and subse- 
quently adopted the 14th respondent, the property which the 14th respondent would 
__ be entitled to could be obtained only out of the share of Chellammal and not from the 

other branch of the family. The adoptéd son’s right sprang up even during the life- 
time of Chellammal ; his presence in the suit would be necessary to determine and 
finally adjudicate the quantum of share to which the widow would be entitled. That 
question apart, it is not the case here that the adopted son wanted to continue in the 
coparcenery as his intention to divide has been sufficiently expressed by his guardian 
and having regard to the adverse title set up by the appellants a partition is one in his 
interests; In Lakshmidevamma v. Nagiah1, a widow filed a suit for recovery of possession 
of-her husband’s properties from her husband’s brothers. The brothers alleged 
that the plaintiff’s husband had adopted a son and that the plaintiff had no title to the 
properties. The alleged adopted son sought to be impleaded as a party defendant to 
the suit, and the propriety of his being impleaded as such party came up for considera- 
tion before one of us sitting as a single Judge. It was held that his presence. was 
necessary to effectually and completely adjudicate upon and settle all questions in- 
volved in the suit, and that he was a proper party. Applying that principle we 
would hold that the 14th respondent should properly be joined in the suit. The pro- 
visions of Order 1, rule 10 (2), Civil Procedure Code, are sufficiently wide to implead 
him. Once he is made a party, it would be open to him to plead that by the death 
of the widow he became entitled to the entire half share. In a partition suit every 
sharer is in the position of a plaintiff, and there would be no impediment to grant the 
14th respondent the full share to which he is entitled. This procedure would avoid 
multiplicity of proceedings and.have the merit of moulding relief to the parties in the 
light of the subsequent events. We, therefore, direct that the 14th respondent be 
impleaded as a party in his own right, i in addition to his. character as representing the. 
estate of the first respondent. 


On the merits the only question raised and argued on behalf of the appellant 
was ‘that the lower Court went wrong in holding that Exhibits B-17 and B-18 were 
purckases benami by the first defendant in the name of the second defendant. Exhibit 
B-17 is a purchase of a small item of property for a sum of Rs. 5o in the year 1906. 
The father of the first defendant was alive at the time and the first defendant was only 
a junior member of the family. The consideration was so small, that it cannot. be 
said that the second defendant had no, funds of her own to provide for the purchase. 
No motive is suggested on behalf of the plaintiff as to why benami purchase should 
be made in, 1906 in the name of a junior coparcener’s wife. We hold that the plain- 
tiff first respondent has not discharged the onus of proving that the property was pur- 
chased benami. We direct that, that item be excluded from the partition decree. 


As regards Exhibit B-18, itis an usfructuary mortgage fora sum of Rs. 2,000 
executed by one: ‘Ratnavaraham Pillai in favour of the second defendant for a sum of 
Rs. 2,000." The learned Judge has found that the parents of the second defendant. 
were notna position to advance the money for the mortgage. ' The first defendant 
being the sole manager of the family properties at that time, Chidambaram, having 
become insane and having been cut off with a mere maintenance deed, the family 
moneys ought to have been utilised for the investment. No reason has been shown as 
to why we should-not-accept that finding of the learned Subordinate Judge. We agree 
with him in- his view, that Exhibit B-18 represented family moneys and was merely 
put in the name of the second defendant. We confirm this finding in this regard. 


The result is that the 14th respondent will be made a party to the suit both in his 
personal capacity and in his capacity as the legal representative of the deceased res- 
pondent, and the suit remanded-to the lower Court for passing a fresh preliminary. 
decree after considering the truth, validity and effect of his adoption to the husband 
of the first respondent and- ‘whether his rights can be affected by the alleged will of 
Swaminathan. The costs of the ae be provided for by the lower Court. 


VSS. —— ` Case remanded. 
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: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
„PRESENT :—MR. Justice RAMAswAMI AND MR. JUSTICE SUBRAHMANYAM.. ` 


State of Madras by Collector of Coimbatorè a agi Appellant* ' 
á v. : are ; 
James Appadurai and another , i .. Respondents, 


| Tort—Negligence—Damages—Loss_of one leg caused by the rash and negligent driving of motor ET 
Compensation Jor—Principles. EEE 


© Inso far as the injury results in actual pecuniary loss, past or prospective the plaintiff should be 
awarded full compensation for that loss ; but that does not mean that in the case of loss of prospective 
earnings the plaintiff is to be awarded his annual earnings multiplied by the number of years for 
which he could be expected to have worked, if he had not been injured. A simple calculation of 
that sort ignores many contingencies which would or might operate to reduce the -plaintiff’s future 
earnings and so would mean that the plaintiff would get more than full compensation for his loss. `- 


In so far as the injury results in damage which does not admit of assessment by arithmetical ‘cal- 
culation, the plaintiff should be awarded fair and reasonable compensation, such’ gompensaton o 
be. assessed ‘in the light of previous awards in respect of comparable damage. : 

In the instant case a sum of Rs. 10,000 was awarded as compensation for the loss ' of one Jeg 
rolig wing the decision in Vinayaga eee: M Parthasarathy Iyengar, (191 8) 7 L .W. fo 5: ot 

' Case-law discussed. ae 


.. Appeal against the Decree of the. Court of the Subordinate Judge, Coimbatore 
in O.S. No. 24 of 1952. (O.P. No. 338 of 1951.) . : 


The-Government: Pleader (B. V. Viswanatha Ayar) aid N: S. Srinivasan; ‘for 
Appellant. a 


`K. Tirumalai and C. R. Vedachalam, for Respondent No. L i keg 


: The Judgment of the Court was delivered by 


Ramaswami, 7.—This appeal is directed against the decree and judgment of 
the learned Subordinate Judge of Coimbatore in O.S. No. 24 of 1952. e. 


The plaintiff is the son of a carpenter who has-studied upto the fourth class? 
His elder brother is a cleaner earning Rs. 30 a month. The plaintiff also wanted to 
become a fitter and the selling of ice-fruit by him was apparently only a temporary 
job till the plaintiff reached sufficient age to join the St. Michael’s Workshop to' learn 
the fitter’s job. In these circumstances on the date of the occurrence, viz., 10 A.M. 
on 16th July, 1950, the plaintiff after returning from Church was sitting on thè culvert 
near the main gate of the Forest College with one of his legs folded and resting on it and 
his other leg hanging down. Then a bus bearing MDC.3967 belonging to the Arthur 
Hope’s College of Technology, now known as the Government College of Technology, 
crossed this culvert nearthe main gate of the Forest College, Coimbatore. There, is 
no dispute, that this bus was driven so rashly and negligently thatit dashed against the 
culvert and hit the plaintiff’s left leg, which was hanging down, and severed it below 
the knee, thereby causing the plaintiff very serious injuries. The plaintiff fell down 
unconscious after the incident and he was taken to the’ Government Headquarters 
Hospital, Coimbatore, where he was treated as an inpatient for a period of .35 days. 
At the Hospital his left leg below the knee has been amputated and he is now moving 
about with crutches with difficulty, The Government bus-driver charged . under 
section 338, Indian Penal Code, was convicted and sentenced to six,months’ rigorous 
imprisonment. 


- In these circumstances, the plaintiff on the foot that he had become permanently. 
‘neapacitated and that he is unable to go about his normal business, and much less to 
do any work, and that this was due to the rash and negligent driving of the bus by the 
second defendant, a servant of the first defendant, in the course of his employment as 
such servant, filed the suit, out of which this appeal arises, in the pauper forum for 
recovery of Rs. 23,180 from the defendant by way of damages. 
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. _ The contentions of the defendants are reflected from the following issues framed 
in the case, viz.,° os - - 


(1) Was the plaintiff guility of contrib@tory negligence ? f 
(2) What is the correct amount of compensation payable to the plaintiff ? ai 


The learned Subordinate Judge found that the plaintiff was not guilty of contri- 
butory neglience and that.a sum of Rs. 10,000 would be the correct amount of com- 
pensation payable to the plaintiff. The State of Madras.has appealed against this 
decree and judgment on the foot that the amount of compensation awarded by the 
learned Subordinate Judge erred on the side of being excessive and disproportionate 
to the damages caused to the plaintiff in this case. l aa 


The principles regulating damages for personal injuries can be gathered from 
the standard treatises on the subject and concerning which the case-law in ‘this 
country is. thoroughly sparse. 


- The following passage from Mayne’s Treatise on Damages, Eleventh Edition, 
at page 485, under the heading “compensation for personal injury” is apposite ; 


“ Very little can be said with certainty as to damages for personal injuries inflicted by negli- 
gence, loss of time during the cure, and expense incurred in respect of ‘it, are of course matters of 
easy calculation.. Pain and. suffering undergone by the plaintiff are also a ground of damages. 
Any permanent injury, especially when it causes a disability from future exertion, and consequent 
pecuniary loss, is also a ground of damage. This is one of the cases in which damages most signally 
fail to be a real compensation for the loss sustained. In one case Parke, B., said, ‘It would be 

. most unjust, if, whenever any accident occurs, juries were to visit the unfortunate cause of it with 
the utmost amount which they think an equivalentfor the mischiefdone. Scarcely any sum could 
compensate a labouring man for the loss ef a limb, yet you do notin such a case give him enough to 


maintain him for life’ ”. 
G. Kameswara Rao, in his “Law of Damages and Compensation”, Second Edition, 
at page 907, says: . J : 


Damages ‘in this form of action are also very much ‘at large’, and it will be futile to make an 
attempt to define the limits to which the amount may go. All that can be said is that the amount of 
compensation must be fair and reasonable, but, an absolute compensation is not the true measure 


of damages.” 

Generally there are three heads under which damages can be recovered in this action. (i) 
Personal suffering and loss of enjoyment of life ; (ii) actual pecuniary loss resulting to and 
expenses reasonably incurred by the plaintiff; and (iii) the probable. future loss of. income by 
reason of incapacity or diminished capacity for work. Sriram v. Delhi Electric Tramwayst, Vishnu 
Digambar v. B.L.C.*, G-I. @ N.IT, Co. v. Dinkar®. : ‘ 


% 9 E3 * * i N 


» ‘Personal suffering, damages for.—Under this head damages cannot be measured by any prescise 
tule, and it is scarcely intended to be a full compensation for the injury sustained. The principle 
of restitutio in integrum is an unattainable ideal in this respect. As Lord Halsbury.observed : ‘How 
is anybody to measure pain and suffering in moneys counted. Nobody can suggest that you can 
by any arithmetical calculation establish what is.the exact amount of money which represent such 
a thing as the pain and suffering which a person has undergone by reason of an accident, In 
The Madinat, In Philips v. London and South Western Ry. Co,® Field, J., in charging the the jury, 
observed as follows in regard to this head of damage: ‘Perfect compensation is hardly possible, 
and would be unjust. ‘You cannot put the plaintiff back in to his original position, but you must 
bring your reasonable common sense to bear and you must always recollect that this is the only 
occasion on Which compensation can be given. Dr. Phillips can never sue again for it. You 
have, thereforc, now to give him “compensation, once and for all. He has done no wrong; he has 
suffered a' wrong at the hands of the defendants, and you must take care to give him full, fair 
compensation for that which he has suffered’, From an examination of the cases, it will be found 
that substantially large amounts have been awarded by Courts as damages under this head, 
though not, of course, without a feeling of regret for their inability to grant more. Itis, however, 
clear that the Court must be careful not to award an excessive amount, having regard to the 
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defendant’s means”. Lennox v . Fisher}, Sorabji v. Jamshed?, (sum awarded. Rs. 10,000) Corporation 
of hares v. Anderson®, (Rs. 6,500) Resowjee v. GIP, Ry.4, (Rs. 6,000), Prakash Kumar v: Harvey’, 
(Rs. 400). 


See also Rs. 2,665, as granted in John Vectio Carew v. Secy. of State’ ; F. Gahan’s 
“Law of Damages”, (1936) pages 109-111 :.: : : 


_ “Of recent years the large number of motor car accidents has made the damages for personal 
injuries caused by negligence of special importance. It is not challenged that thé expense of 
reasonable medical treatment, attendance and extra nourishment ‘necessitated by the injuries can 
be recovered, as can the earnings lost during the period of incapacity. Pain and suffering, in- 
cluding mental suffering because of the shortened expectation of life, are also. taken into account. 
But unconsciousness negatives pain and suffering and where the expectation of life is shortened 
> there must be evidence that knowledge of fact increased the mental distress of the injured pérson. 

* > a mae k7 o? -7k ` * 


The assessment of damages for personal injuries is unusually difficult. Opinion ‚will differ 
widely on the proper compensation for pain and suffering, damages must be assessed once and for 
all. The possibility of a speedy and complete’ recovery has- to be balanced against the possibility 
of serious complications in the future.. It would be clearly wrong to award a plaintiffsuch.a sum 
as would compensate him for the worst that could-possibly happen, but the sum awarded should, 
in ‘accordanee with the general rule,’ put the injured party, so far as motey can put him, in the 
same position asif he had not been wronged. Thus, regard would be had, in the light of the 
medical and other evidence, to the probable duration of suffering and disability’. The Edison®-a, 
Liesbosch Dredger v. S. S. Edison”, Flint v. Lowell®, Slater v. Spragg®, Rose v. ¥ord}°, Phillips v. L. @ 
S:W.Ry.11, Phillips v. London & South Western Railway Co.13  - . ; 


‘The most-exhaustive attempt to measure damages in the several types of cases 
which arise has-been made in the well-known American Treatise, Sedgwick’s 
“Measure of Damages”, (4 Vols.). > 4 - an 

In their valuable monograph, ‘“‘The.Quantum of Damages in Personal Injury 
Claims”, Kemp’ & Kemp, say, at pages 12 to 15 § ‘ 

“If the damages suffered is capable of being calculated in terms of money, no difficulty in 
theory arises inthe application of this rule. The person suffering the damage is entitled to full 
compensation for the pecuniary injury suffered”. ` ` La 
The difficulty arises in the case of heads of damage which cannot be calculated in 
» terms of money.. For,.as the Earl of Halsbury, L.C., said in The Medina} : 

‘ “You very often cannot even lay down any principle upon which you can give damages.’ . 
Take the most familiar and ordinary case; howis anybody to measure pain and suffering in 
moneys counted ? Nobody can suggest that you can by any arithmetical calculation establish 
what is the exact sum of money which would represent such a thing asthe pain and suffering 
which a person has undergone by reason of an accident. . . . . But nevertheless the law 
recognises that as a topic upon which damages may be given *”. 

The same applies to other heads of damage which cannot be measured in terms of 
money such as loss of a limb, loss ofa sense, loss of expectation of life, etc. Faced with 
this problem the Courts have solved it by saying that the injured man should be 
given reasonable compensation. The Courts do not proceed upon the principle of 
attempting to give perfect compensation for such matters. If they did, there would 
be no limit to the amount of damages, for no sum would be equivalent for the loss, 
say, of aman’s eyes. What is a reasonable sum for any one of the innumerable items 
of damage which do not admit of arithmetical calculation can only be assessed in the 
light of previous awards made by the Courts in comparable ‘cases. 


„It is submitted that the correct approach to the assessment of damages in personal 
injury claims can be summarised thus : 


In so far as the injury results in actual pecuniary loss, past or prospective, the 
plaintiff should be awarded full compensation for that loss ; but that does not mean 
that in the case of loss of prospective earnings the plaintiff is to be awarded his 
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annual earnings multiplied by the number of. years for which he could be expected 
to have worked, if he had not been injured. A simple calculation of . that sort, 
ignores many contingencies which would or might operate to reduce the plaintiff’s 
future carnings and so would mean*that the plaintiff would get more. than full 
compensation for his loss, ` ie 


2. Inso far as the injury results in damage which does not admit of assessment by 
arithmetical calculation, the plaintiff should bé awarded fair and reasonable compen- 
sation, such compensation to be assessed in the light of previous awards in respect of 
comparable damage. (Monarch Steamship Co. v. Karlshmns+, Admiralty Commissioners v. 
S. S. Susynahanna®, Manley v. Rubby Portland Cement Co.*, Brady v. Yorkshae, Traction, 
Lid.4, Crawford v. Erection Co., Ltd.®, Rushton v. National Coal Board®; British Transport 
Commission v. Gourley’; Wilson v. Piley8. To sum up in the language of Lord 
Birkett, L.J., in his Foreward to the above treatise : : 


“ Anybody who has ever had the duty of assessing damages either in the Courts or outside 
them is fully aware of the difficulties with which that duty is beset. Questions of liability (with 
which this book does not profess to deal) are often difficult enough, but the decisions of the Courts 
over many years and the invaluable work of the text book writers have provided a clear guide to the 
principle which governs liability. But it can never be possible to formulate any such clear guide in 
the assessment of damages, though certain principles have become clear enough. For each case 
depends upon its owp peculiar and particular facts, and experience has skown.that the facts’ can 
vary almost infinitely. It was this circumstance which led Lord Wright to say in Havies v. Powell 
Duffryn® that “ there is generally so much room for individual choice that the assessment of damages 
is more like the exercise of discretion than an ordinary act of decision’’., How often has å Judge said 
to himself when confronted with some terrible human tragedy—the complete loss of sight or the com- 
plete paralysis of the body, for example what Byrne, J. said openly in Rushton v. National Coal 
Board®. “ This isa case in which money cannot really compensate at all . . . ” And yet 
compensation must be assessed in money even if it appears to be ‘measuring the immeasurable’ 
as Romer, L.J. said when reviewing the assessment made by Byrne, J. in the same case”. 

' Therefore, each case, has to be decided on its own merits, guided by previous 

. awards in respect of comparable damage. But unfortunately owing to totally diffe- 

rent economic circumstances English decisions collected and discussed in Kemp and 

Kemp are of little use to us. The Enligh decisions relating to damages arising from 

loss of one’ leg are: Mulready v. Bell+°, Bradley v. Baldwin, Lid.*41, Lee v;i Man-- 
chester+®, Shearman v. Folland!? Lindstedt*4. . 


‘The nearest approach to this case is the one in Vinayaga Mudaliar v. Parthasarathy 
Aiyangar15, In that case, the trial Court awarded damages of Rs. 12,000 and a 
Bench of this Court reduced it to Rs. 6,000. f 


The learned Subordinate Judge in this case basing himself upon this decision as’ 
the nearest approach to the present case, came to the conclusion that a sum of Rs» 
10,000 would be the correct amount of compensation to be paid here. He pointed! 
out that this plaintiff has studied upto the 4th class and his elder brother is a cleaner 
earning Rs. 30 a month and that the plaintiff was put in a temporary job as seller of 
ice-fruit till he could join the St. Michael’s Workshop to learn the fitter’s job, whereas 
in the Vinayaga Mudaliar v. Parthasarathy Aiyangar*®, the plaintiff’s father was practically 
a pauper earning nothing and his elder brother was earning Rs. 30 a month, he 
being a failed matriculate, and that the conditions of life have since changed and the 
cost of living has now become much higher and that therefore the sum of Rs, 6,000 
awarded in the decision above cited would have to be considerably enhanced in order 
to meet the circumstances of this case. The learned Subordinate Judge also pointed: 
out that more opportunities are now open to a young man in getting employment in’ 
workshops as cleaners, drivers of buses, etc., than when the Vinayaga Mudaliar’s case15- 
arose, ; es 
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We entirely agree with the learned Subordinate Judge that the sum of Rs. 10,000: 
awarded by way of damages is-a correct compensation and we see no reason to inter- 
fere with the: ‘same. ats appeal is dismissed with costs. 


be Saks 9 —— ; Appeal dismissed. 
2,3, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
es ts Present :—MR. Justice RAMACHANDRA IYER. | ; 
MS. V, Narayanan Chettiar a .. Appellant* 


1D. 
M. $. M Umayal Achi .. Respondent. 


i Partnership Act (IX of 1932), section 42—Effect of death of a partner on the partnership—Conhact to the 
contrary—-Applicability to two member partnerships. 


The general rule that the death of a partner would dissolve the partnership could apply only i in 
the, absénce of a contract to,the contrary between the partners. If the intention of the partners was 
that the death of one ofthem was not to result in the dissolution of the firm such an agreement could.be 
given effect’ to. But the application of this rule will be difficult in the case of a firm composed 
only of two partners in which case the partnership will come to an end with the death of one 
partner as there could be no partnership existing with only one person. 


Ram Kumar v. Kishore Lal, 1.1.R. (1946) All. 309, differed. 

M. T. Sugra v. Babu, A.I.R. 1952 All. 506, followed. 

Appeal against the Decree of the Court of the Subordinate Judge SA 
in- Original Suit No. 104. of 1949. 


, G. R. Fagadisan, A. R. Ramanathan and V. Ratnam, for Appellant. 
i " T. Venkatadri and T. G. Ramaswami Ayyangar, for Respondent. 
' The’ Court delivered the following i A sees 


ecanathan Chettiar and Muthuraman Chettiar, who were two divided 
brothers, carried on money-lending business in partnership at Minhby, Rangoon 
and Dedaya. The former two businesses were ultimately dissolved and-the assets 
integrated with the Dedaya firm. Muthuraman Chettiar died first, i.e. on 13th 
April, 1926, leaving his widow, the respondent as his sole heir. The business, how- 
ever, continued, ‘The respondent thereupon stepped into the shoes of her deceased 
husband and carried on business with Viswanathan Chettiar. Exhibit B-70 is a 
deed of partnership dated roth December, 1941, entered into between the respondent 
and Viswanathan Chettiar, the defendant’s adoptive father, There is no doubt that 
the partnership between them was from the date of death of Muthuraman Chettiar 
in continuation of the old business and this-document was only a record of the terms 
thereof for reducing the rate of income-tax. On 19th November, 1943, Viswanathan 
Chettiar died. About one year prior-to his death, the appellant was adopted to 
him. : Even after the death of Viswanathan Chettiar the business continued as be- 
fore.. The appellant stepped into the shoes of his adoptive father, Viswanatha. On 
28th August, 1946, the appellant and the respondent reduced the terms of their part-, 
nership to writing, viz., Exhibit B-71, defining their rights. This document again was 
mainly for.the. purpose of income-tax as Exhibit B-71 itself acknowledged that the 
partnership -business was in existence sometime previously. On 23rd February, 
1949, the respondent gave a notice for dissolution of the firm calling upon the 
appellant to render accounts. The appellant had no objection to the dissolution of 
the Dedaya firm but was willing to the taking of accounts only for the period in which 
he had been in the business. The suit out of which this appeal arises was fled on 
27th July, 1949. 

Various defences were raised by the appellant i in answer’to the claim of the res- 
pondent. It is unnecessary to refer to them as the question that was argued before 
me in the appeal related only to the mode of taking of the accounts. The lower 
LSS a pe ee eg gt ee ee ee ee) ae 
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Court found that the firms at Minhbyu and Rangoon were dissolved and their assets 
taken over to the. Dedaya firm. It also found that the partnership business ever 
since the time of Muthuraman and Viswanathan which was done with the help of 
agents was done without a break and that Exhibits B-7o and B-71 could pot bi 
understood as creating new partnerships. The lower Court further held that: the 
respondent would not be entitled to an account prior to the death of her husband 
Muthuraman, that is prior to 13th April, 1926, but that she would have a right to, the, 
taking of the accounts from 1gth April, 1926. The lower Court made it also clear 
that while taking accounts it may be open to the parties to look into the old accounts, 
i.e. accounts prior to 1gth April, 1926, for the purpose of ascertaining, the capital 
contribution. It accordingly passed a preliminary decree for taking accounts of the 
dissolved partnership on the lines indicated by it. The defendant has filed the prey 
sent appeal against that decree. WRONG 
Mr. Jagadisa Iyer, the learned counsel for the appellant, did not contest the 
findings of the lower Court as to matters other than its direction in regard to the 
accounts. His contention was that on the death of Muthuraman, the partnership 
between him and Viswanatha came to an end and there was a fresh partnership bet- 
ween the respondent and Viswanatha from 1926 to 1943, when the latter died, and 
that on the death of Viwanatha that firm was dissolved and the partnership business 
carried on by theeappellant with the respondent subsequently could only be treated 
"as a separate partnership. He, therefore, contended that the respondent would be 
entitled to an account only in respect of the last of. the partnerships, namely, that 
which was entered into by the respondent with the appellant in 1943 after the death 
of Viswanatha. He contended that the claim of the appellant in regard to the part- 
nership between her and Viswanatha was barred by Article 106 of the Limitation 
Act. Incidentally he also contended that the partnership between the respondent 
and the appellant should be deemed to be only for the period after the date of 
Exhibit B-71 that is, 28th August, 1946. This aspect of the matter was not, however, 
seriously pressed having regard to the recital in the document itself and to the find- 
ing pf the lower Court. 


It was first contended that there could be no legal continuation of the partnership 
firm of Muthuraman Chettiar and Viswanatha, as it was only a contractual partner- 
ship, which would come to an end under section 42 of the Partnership Act by the 
death of one of the partners, It is no doubt true that the death of a partner in most 
cases would dissolve the partnership. But that rule is subject to any, contract.to'the 
contrary between the partners. Ifthe intention of the partners was that the death of 
one of them was not to result in the dissolution of the firm, such an agreement could 
be given effect to. In such cases- the partnership as between the surviving partners 
will continue. There may also be cases where under the agrement between.the 
original partners the legal representatives of the deceased partner may be entitled: to 
join in the firm in the shoes of the deceased partner. But the application of this rule 
will be difficult in the case of a firm composed only of two partners. In that case if 
one of the partners died, there will not be any partnership existing to which the legal 
representatives of the deceased partner could be taken in. In sucha case the partner- 
ship would come to an end by. the death of one of the two partners, and if the legal 
representatives of the deceased partner joins in the business later, it should be refer- 
able to a new partnership between- them. This question has been considered in 
‘Ramkumar v. Kishore Lal. Yn that case there was a business carried on in partner- 
ship between two partners. On the death of one of them, the heirs of the deceased 
continued the business with the surviving partner. From that conduct the learned 
Judge inferred an agreement between the original partners that the partnership. was 
not to be dissolved upon the death of a partner. aes 

In M. T. Sugra v. Babu®, a later decision of the Allahabad High Court, a 
contrary view was taken. It was held that in order to apply the rule that a partner- 
ship could not be dissolved by the death of one of the partners, there should be’more 
than two partners and that in the case of a partnership which consisted only of two 
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partners, no partnership would remain on the death ofone ofthem. The learned 
Judge held that it would be a contradiction in terms to say that there could be a 
contract between the two partners to the effect that on the death of one of them the 
partnership would not be dissolved but wouldtontinue. The learned Judges referred 
to the principle that one partner cannot by his own contract impose a partnership 
upon his heirs or legal representatives, as partnership was not a matter of status, but 
of contract. © 


T. Venkatadri, the learned advocate for the respondent, contends that the view 
of the learned Judge in M. T. Sugra v. Babu) should not be adopted, and that the 
correct view is that contained in Ram Kumar v. Kishore Lal?. In support of that con- 
tention, he referred me to the observation contained in Sokkanatha Vannimundar v. 
Sokkanatha Vannimundar®, In that case a sub-lease of a fishery right was held by the 
plaintiff along with one Kandaswami. Kandaswami died and there was evidence 
that afterwards, the plaintiff and the members of Kandaswami’s family were partici- 

 pating in litigation in connection with the business. The learned Judges observed at 
page 348: 
~ e Ce This circumstance, if true, would be a piece of evidence as to an implied agreement between 
the parties to continue the business with the plaintiff as a partner.” 

‘This observation cannot support the contention for which it is relied on. It could 
only mean’ that there was a fresh partnership with the members*of Kandaswami’s 
family to continue the business and it cannot be considered as if it could be implied 
that there was an agreement even at the beginning between the plaintiff in that case 
and Kandaswami, that the death of one of them was not to result in the dissolution of 
the-business. In my opinion the later view of the Allahabad High Court, namely that 
contained in M.T. Sugra v. Babu}, is the more acceptable one.’ In the circumstances 
of this case however this aspect of the matter cannot make much difference. -In 
M. `T. Sugra v. Babu}, the facts were like these. There ws a partnership between A 
and B.‘ A died leaving behind him a number of heirs. Some of them were majors and 
others minors. The partnership was continued as before with the major heirs having 
become partners and the minor heirs having been admitted to the benefits ofethe 
partnership. The learned Judges held that in such a case where the business was 
continued with the old partnership assets with the same rights and liabilities, an 
agreement between the parties can be implied that the rights and liabilities of the 
new partners will be taken to be as if the partner’s death had created no dissolution 
and they would be liable on accounts being taken from the commencement of. the 
old’ partnership or from the date of the last accounting as the case may be. This 
may be viewed as an agreement between the surviving partner and the heir of the 
old partner to treat the new partnership between them as a continuation of the 
old. Another way in which the matter can be looked at is that although the part- 
nership was: dissolved by the death of one of the partners the entire assets of the old 
firm which would include the original assets as well as the subsequent profits.or 
losses: would be. taken to be the assets of the new firm. In that view there will 
be no practical difference by treating the firm as a new one or treating it as a conti- 
nuation of the old firm. For in either event in'order to ascertain the legal rights 
of the parties the accounts of the old firm had to be taken. In that view the con- 
clusion arrived at by the learned Subordinate Judge that the respondent would be 
entitled to an account from 13th April, 1926, is unassailable. There is no contro- 
versy in the present case that the am was continued from the SORDE aon 
a break. 


The learned Subada: Judge has also held that in taking accounts of” the 
partnership from 1926, it would be open to look into the earlier accounts for the 
purposes of ascertaining the capital contribution in view of the fact that the partner- 
ship between the respondent and Viswanatha was in continuation of the old partner- 
ship which Muthuraman had with the latter: Although there has been ‘a 
dissolution of the partnership between Muthuraman and Viswanatha on 13th April, 
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1926, by reason of the death of the former the entire assets of that firm were taken 
over by the business which was subsequently carried on by the respondent with 
Viswanatha. For ascertaining the exact assets which were brought or could be 
deemed to be so brought into that firm itewould be necessary to look into the accounts 
of the previous partnership. : 

The conclusion of the learned Subordinate Judge is, therefore, correct. This 
appeal fails and is dismissed with costs. ` 


R.M. i ee Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mnr. Justice BALAKRISHNA AYYAR. 
The Management of Kammavar Achukudam, Ltd., Coim- 


batore and others .. Petitioners. 
v. j 
The Industrial Tribunal, High Court Buildings, Madras-1 
and another $ .. Respondents. 


` Industrial Disputes Act (XIV of 1947), section 36-A—Industrial . Tribunal—Nature and powers of—TIf 
has power to review or interpret its award after itis made. ! 

An Industrial Tribunal created under the Industrial Disputes Act is a creature of the Statute 
and it has no powers except those conferred by the Statute cither expressly or by necessary implica- 
tion, It has no inherent powers as the regular civil Courts. Hence such an Industrial Tribunal 
becomes functus officio when once it makes its award in any dispute. It has no power to review or 
interpret its own order. Such a power, if any, can be exercised by the authorities called upon to 
implement the award when their assistance is sought under section 33-C of the Act. Moreover, 
section 36 of the Act specifically provides for removing difficulties in the interpretation of an 
award and the procedure to be adopted in such cases. Under these circumstances an Industrial 
Tribunal cannot have any jurisdiction to interpret or clarify an award made by it after it has 
been made. . ; 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in Application, 
No. 33 of 1958 in I.D. No. 35 of 1957, dated 2nd June, 1958, on the file of the 
Industrial Tribunal, Madras-1, and quash the said order. 


°M. R. Narayanaswami, for Petitioners. 


G. Ramanujam, for the Additional: Government Pleader (K. Veeraswami) on 
behalf of the 1st Respondent. 


S. Mohan Kumaramangalam and B. Lakshminarayana Reddy, for the 2nd Respondent. 
The Court made the following ° 


Orver.—This -is a petition for the issue of an appropriate writ to quash an 
order of the Industrial Tribunal, Madras, dated 2nd June, 1958. The relevant 
facts‘are these : Disputes arose between the managements of some printing presses 
in Coimbatore and their employees in respect of three matters. In G.O. Ms. 
No. 2802, (Industries, Labour and Co-operation), dated 23rd August, 1957, the 
Government of Madras referred these disputes for adjudication to the Industrial 
Tribunal, Madras. On 29th January 1958, the Tribunal passed an award, which 
was published in the Fort St. George Gazetie, dated 12th February, 1958. The Tribunal 
fixed the same time scale of pay for compositors and machinemen. It fixed different 
scales of pay for other classes of workers. Dealing with the question of what has 
been described as service weightage the Tribunal directed : l 

" For service weightage, the workers shall be deemed to have started on the scales as ‘now 
fixed and one increment granted for every three years of service ; but if any worker is already drawing 
more pay, it will of course remain unaffected, Ifthe pay of any worker does not exactly fit into the 
present scales, he will be allowed to draw the next higher increment’’. A 

Differences-arose between the workers and the managements as to the meaning 
of this passage. Without going into details the difference between their points 
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of view may be thus indicated. The workers wanted that the pay which a workman 
got on the date on which the award took effect should be deemed to be his initial 
pay, that his years of service should be counted and that the weightagé due on that 
account should be determined and that tfe increments that would accrue on this 
basis should be added to his initial pay and that the aggregate should be regarded 
as the pay to which he was currently entitled. According to the management 
the initial pay of the workman would be the initial pay in the new time scale fixed 
by the Tribunal. One illustration will make the position clear. Take the case of a 
compositor with 12 years of service, who was, on the date on which the award took 
effect, getting a pay of Rs. 55 anda dearness allowance of Rs. 25. For his 12 years 
of service, he would be entitled to four increments, according to, the formula laid 
down by the Industrial Tribunal. The initial pay of-a compositor in the new 
time scale fixed by the Tribunal is Rs. 35. According to the management, this 
` compositor will be entitled to Rs. 35 plus increments of 2x4, that is to say Rs. 43. 
But as he was already getting Rs. 55, that amount would not be touched. He, 
would go on to the stage in the time scale next above Rs. 55. According to the 
workers, however, his pay should be ‘computed in this manner. His initial pay 
should be taken as Rs.-55. To that must be added four increments on ‘account 
of his 12 years of service. At that stage the annual increment provided for-in the 
time scale is Rs. 23. Therefore, according to the workers,ethe compositor in 
question would be entitled to a basic pay of Rs. 65. ERE 


On 19th February, .1958, the association of workmen wrote to the managements 
calling upon them ‘to implement the award the Tribunal had passed. ‘ Some days 
later the managements sent a reply which ‘made it ‘clear that the workmen and the 
managements disagreed about: the interpretation of the award. So, on 23rd April, 
1958.the workmen filed a petition before the Industrial Tribunal .requesting it to 
clarify 'the order it had passed.: The management contended: that the Tribunal 
had no jurisdiction to entertain the petition. ‘The Tribunal overruled that objection 
and ‘passed the order which'is now sought to be quashed: So far as that order is 
concerned; it is sufficient to say 'that'in substance it upheld the construction put 
upon the award by the workmen. rž i l 


Mr. Narayanaswami, the learned counsel for the ‘petitioner, raises two con- 
tentions. The first was that after the Tribunal had passed its award in pursuance 
of the reference made in G.O. Ms. No. 2802, (Industries, Labour and Co-operation), 
dated 23rd August, 1957, it was functus officiò'and had no ‘power whatever to do 
anything more in the matter. His second contention was that, though the Tribunal 
merely purported to clarify its award, in substance it materially. amended the award. 
Even if the Tribunal had any power to clarify, it could not under the guise of clarifi- 
cation alter the award it had already made. 


. ©. It seems to ‘me that the first contention .of Mr. Narayanaswami isi well taken 
and must be upheld. The Industrial Tribunal is a creature of statute, and it has 
no powers except those conferred by, the statute ¢ither éxpressly or. by necessary 
implication, Whatever power it seeks to exercise must be traceable in the final 
instance to the statutes which brought it into existence and clothed it with power 
and authority. -In this respect a statutory Tribunal . differs from the ordinary 
civil Courts!” So far as these Courts are concerned, their inherent, powers are 
expressly saved: by section. 151, Civil Procedure Code. . No such provision exists 
in the enactments setting up the Industrial Tribunal and conferring powers to it. 
The objection of Mr. Narayanaswami derives.strength from the fact that the Indus- 
trial Disputes Act of 1947, makes express provision to deal with a situation of this 
kind.. Section 36-A of that Act, 1947 provides ene oh Pas Se N 

“ 36-A. Power to remove difficulties : (1):If, in the opinion of the appropriate Government, any 
difficulty or doubt arises as to the interpretation of any provision of an award or settlement, it may 
refer the question to such Labour Court, Tribunal or National Tribunal as it may think fit. 

e (2) The Labour Court, Tribunal or National Tribunal to which such questions is referred 
shall, after: giving the parties%an opportunity of being heard, decide such question ‘and ‘its decision 
shall be final -and‘binding on all such parties ”,, 
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The existence’ of this specific provision enabling the appropriate Government 
to refer to a Labour Court,or, Industrial Tribunal; doubts arising, about, the inter- 
pretation: of any. provision: in an award is inconsistent with the ‘assumption | that the 
‘Tribunal has.;any inherent .powers in “that regard, ; Ifjit had such, _powerss it goes: 
without saying: g it woulg have been, jRRECEREASY J ‘to make this, provision in, the ` 


Act. Bi o Si 


: Mre Mobian Kifinarariangalain did not dispute ‘hse the Industrial Tribunal 
has no ‘power to review ‘its own order:: ‘But he-contended’ that it has power to. 
clarify its order and'to explain’ what it rieant to say. TIam ‘unable to agree.' To 
say that the Industrial Tribunal has the power to ‘ explain” or: * clarify * is tanta- 
mount to saying that it has the power to interpret its own order. „But it seems to me 
that the power to interpret the order must be left to, those Courts or authorities 
which are called upon to implement or execute that order. . The word ‘ clarify ” 
is really only .an ‘euphemism for” the“Wword'‘ interpret’. - The „power to interpret 
can be exercised only by those who are called upoii to implement theaward. When, 
the'assistance of any of the authorities set up under section 33-C of the Act is invoked 
by either party, it will be-for thăt- authority to interpret the award and. try ,to 
ascertain wliat exactly the Tribunal has said. The Tribunal expressed. the view : 


* Tt cannot be dened that every judicial tribunal’ ‘has ihetent’ Jurisdiction to interpret or 
clarify its own Judgment if there is any doubt as to its meaning.’’. “+ ite 


I am unable to accept, this view as correct, As. Ihave ` tried to” explain, thé- 
Industrial Tribunal is a creature of the statute and it has no ‘powers except those - 
which can be traced to the statute. . „And the statute does not confer on it power | to 

clarify its own. order. 


” 


~The petitioner iséntitled to succeed’on this ground, alone. “That being so the 
other ‘question taised by Mr. Narayanaswami does not arise.. ` The petition is allowed,. 
and the rule nisi made absolute: There will be no order-as to. costs. mye toa, 


' 


BM meig Laon ot ee Ao a Ban ai ` Petition allowed. 
oe ee & IN’ THE HIGH COURT OF, JUDIGATURE A AT MADRAS. 


W 


(Special Original Jurisdiction). a 
- © PRESENT :—MR. Justice BALAKRISHNA AYYAR. F 
S. Abdul Rasheed , wae .. Petitioner. 
; a geen 


pong TR, ee Aa T E 
v. Ai 


“The State eee, Appellate “Tribuhái, Madias and “ 
another . ; . Respondents. «! 


Motor Vehicles Act (IV of 1939)—Rules under-—Rule 147 (1)—Afppeal to. be filed within 30 days— 
Appeal sent by post within 30 days reaching the Tribunal beyond 30 Watt out of i r 3 7 


Rule.147 (1) of the Rules framed. under the Motór Vehicles Act prescribes. a period of o da 
from the date of the receipt of the, order within, which an appeal could ‘Re preferred to “the aus 
Transport Appellate ‘Tribunal, +» ; 


Where a party, appellant, sent the Memorandum of Appeal by re; mae ost on the goth d 
and: the same reached ‘the Tribunal: the next'day, viz., one day after’ eee period: “oft time ay 
appeal should be deemed to be filed out of time:: The-post office in such’a case cannot, be Considered 
as the agent of the Appellate Tribunal for receipt of the appeal petition. E a Aoii tee ee 

' Petition under’ Article 226 of ‘the | Constitution of India, saying that j in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ ‘of certiorari ‘calling | for the records relating to the 
Order of the’ State Transport ‘Appellate Tribunal, ‘Madras, dated 1 sth Noveniber, 


1958 and made in Appeal No. 49582/A-2/58 and to ‘quash the same. 
K. S. Ramamurthi and A. R. Ramanathan, for Petitiqner.~ 
Respondent not represented. va . is of ese BY 
‘ $$ a 
r* W.P, No. 57 of 1959. ars , a grd February,. 1959. 
J okie ine ante RES Eg te (14th Magha, 1880—Saka). 
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The Court made the following i 

~ OrdeR.—The petitioner is the owner of the lorry M.S.Y. 4720. On the 
ground that the lorry had been carrying logds in excess of the permitted weight on 
different dates between September, 1956 and January, 1958, the Secretary, Regional 
Transport Authority, Madras, suspended the permit for the lorry for a period of 
three months. Against that order the petitioner appealed to,the State Transport 
Appellate Tribunal. The State Transport Appellate Tribunal dismissed the 
appeal on the ground that it was presented beyond time. The present petition 
has -been filed for the issue of an appropriate writ to quash the order of the State 
Transport Appellate Tribunal. 


Rule 147 (1) of the Rules framed under the Motor Vehicles Act so far as it is 
here relevant runs as follows :— \ 


“ An appeal under sub-section (1) of section 64 of the Act shall lie to, the State Transport 
Appellate Tribunal within thirty days of the date of the receipt of the order appealed against.” 


Admittedly the order of the Secretary, Regional Transport Authority ‘reached 
the petitioner on goth August, 1958. The appeal should have been presented to the 
State Transport Appellate Tribunal on or before 2gth September, 1958. On that 
day the petitioner sent the memorandum of appeal by registered „post from Vellore 
Head Post Office and it reached the State Transport Appellate Tribunal on goth 
September, 1958, that is to say, one day late. The argument of Mr. Ramamurthi 
was that when he despatched his appeal memorandum on agth September, 1958, 
by registered post from Vellore Post Office he must be deemed to have presented 
the application within the thirty days provided for by the rule. Now if we .can 
regard the Post Office as an agent of the State Transport Appellate Tribunal 
the argument would have been sound—and it is exactly this that Mr. Ramamurthi 
invites me to say. But he did not explain by what legal process the Post Office was 
constituted as the agent of the State Transport Appellate Tribunal. I can discover 
no rule of law which makes the Post Office the agent of theState Transport Appellate 
Tribunal for the receipt of appeal petition. ‘The conclusion of the Tribunal th&t the 
appeal was presented out of time is correct. : 


This writ petition is therefore dismissed. 


R.M. Pn ` Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. P. V. RAJAMANNAR, Chief Justice. 


K. S. Venkatesam Naidu & Sons, Madras .. Petitioner. 
. v. f 
The State of Madras represented by the Secretary to the ` ans 
Government of Madras, (Public Works Department). .» Respondent. ` 
Evidence Act (I of 1842), section 124—Privileged documents—Inter-departmental correspondence—Lf 
privileged. l i 
Inter-departmental correspondence between the officers of departments of Government cannot 
be compelled to be produced,though any correspondence that passed between an officer of the depart- 
ment and the party to the dispute must be produced. A communication made-by one Secretary to 
the Government to another Secretary to the Government would certainly be a communication in 
respect of which privilege can be claimed. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the City Civil Court, Madras, dated 18th October, 1958, and made 
in I.A. No. 703/58 in O.S. No. 1667 of 1956. 


N. Arunachalam, for Petitioner. 
Respondent not represented. 


ammm 








a 
G.R.P. No, 1897 of 1958. 5th December, 1958. 
À i (14th Agrahayana, 1880—Saka.) 
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g3 


The Court delivered the following i 


Jupcment.—The learned City Civil Judge was right in refusing to grant the 
application of the petitioners in respect of the correspondence which passed between 
the Superintending Engineer and th@ Executive Engineer. Such inter-depart- 
mental’ correspondence cannot be compelled to be produced. Of course any 
correspondence which passed between an officer of the State and the petitioners 
must be produced when summoned., The learned counsel for the petitioners 
explained why he wanted this correspondence. According to him this will disclose 
why the corrections werg made in the blue print, according to which they made the 
furniture. It is certainly open to them to let in oral testimony of what happened 
at the time of the corrections and also the reason why the corrections were made. 
If the petitioners swear to the facts which are contained in the particulars filed by 
them in I.A. No. 703 of 1958 on 24th August, 1958, it would then be incumbent on 
the Superintending Engineer or the Executive Engineer if he is giving evidence, to 
explain the purpose of the corrections. “But I see no reason to interfere with the 
order passed by the learned Judge. 


The Full Bench decision of the East Punjab High Court in Governor- 
General-in Council v. Peer Muhammad? was relied on. The general observations 
made in this decision I accept. But they do not help the petitioners in this case. 
The decision of the learned Judge of the Jammu and Kashmir Court in Tirath 
Ram v. H.-H. Government J. © K.* no doubt supports the contention of the peti- 
tioners in a way but with respect to the learned Judge I am unable to accept 
the law as laid down by him. A communication made by one Secretary to the 
Government to another Secretary to the Government would certainly be a 
communication in respect of which privilege can be claimed ; and if the decision 
were to be taken as holding that such a communication is not privileged I am 
compelled to differ. 


This Civil Revision Petition is therefore dismissed. 


e 
R.M. H Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE BALAKRISHNA AYYAR. 


M. CG. M. Muthurama Thevar .. Petitioner® 


2 


v. Me 
Board of Revenue Madras, by its Commissioner of Land 

Revenue, Commercial Tax and Prohibition, Madras 

and another .. Respondents. 


Madras Cinemas (Regulation) Act (IX of 1955), section 5 (1)—Licence to locate a touring Cinema— 
Consideration set out in the section—WNot exhaustive. 


Section 5 (1) of the Madras Cinemas (Regulation) Act enacts that in deciding whether to grant 
or refuse licence to locate a touring cinema the licencing authority shall have regard to the matters 
set out therein. The considerations mentioned in the section are not exhaustive. ; 


Petition under Article 226 of the Constitution of India, praying that “in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records telatthe to the 
Order of the Board of Revenue made in B.P. Routine No. 2231, dated 29th April 
1958 (of the Commissioner of Land Revenue, Commercial Taxes and Prohibition) 
refusing to grant a licence to locate a touring cinema to the petitioner in T. Kallu- 
patti Village, Tirumangalam ‘Taluk, Madurai District on appeal from the order 
a S 

I- A.LR. 1950 East Punjab 228. 2. ALR. 1954 J.& K. 11. 

* W.P. No. 907 of 1958. 5th December, 1958. 

14th Agrayana Saka—1880 
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X 


of the Collector of Madurai District, dated roth March, 1958 and made in his 
K. Dis. No. 56173 of 1957 and quash the said orders, ; 


K; Arunachala Sastri, for the Petitioner. 


' . d wet 
The Court made the following ; i S 
Orpver.—In November, 1957, the petitionèr applied to the.Collector of Madurai 

„District for a no-objection certificate to locate a touring cinema in S. No. 61/4 and | 
63/1 of Kallupatti Village in Tirumangalam Taluk. ‘The site was recommended. * 
by the District Superintendent of Police, Madurai South, by- the President of the 
Panchayat Board and by the Tahsildar of Tirumangalam. But, apparently none 
of them mentioned the fact that an institution called the Gandhi Niketan Asramam: 

’ was functioning in the vicinity. I was told that this Asramam runs:a basic-school 
which trains about goo students. A sketch of the locality that was handed over 
to me by the learned: counsel for the petitioner shows ‘that this basic’ school is ata - 
distance of 1,081 links (about 240 yards) from the place at which the petitioner 
desires to put up his touring cinema. NS eS : z i 


The: Chairman’ of the Asramam and the Principal of the Rural! Extension 
Training Centre, objected to the location of the cinema on the site in question on- 
the ground that ake - E e R 
: “Tt would seriously affect the morale and discipline of the inmates of the Asramam as well as the 
students and trainees of other institutions.” o ee E S ; 
The -Collector considered ‘that this objection ‘was sound and rejected the appli-’ 
cation of the petitioner. He was told that if he so desired he'might select some 
other place in or hear Kallupatti, about a miile away from the Asramam:' © >07 7> 


r 


The petitioner appealed to the Board of Revenue which recorded its view, ) 


** the reason given by the Collector for rejecting the appellant’s request are sound.” `+ 
and dismissed the-appeal. es Sie č i $ 


The- petitioner has now come to this Court for the issue, of an appropriate writ 
to quash-tħe order ofthe Collector and, of the Board. > — 
' ` coy st ; 
Learned counsel for the petitioner referred to section 5 (1) of the Madras Cine- 
“mas (Regulation) Act; 1955, which says that in deciding whether to grant or refuse 
a licence, the licensing authority “shall have regard to the following matters,’” 
Then a number of matters are enumerated. Objections of the kind put forwardi 
by the Chairman of the Asramam and the Principal of the Rural Extension Training: . 
Centre are outside those enumerated in the sub-section, The argument’ was that. 
the Collector was not entitled to take into account circumstances not enumerated! 
in the sub-section, - > - > ` 


1 


This argument proceeds on the assumption that the considerations enumerated’. 
in sub-section (1) of section 5 are exhaustive. But; that is not so. The words uséd 
are, “shall. . .. .,. have regard to the following matters”: Exactly similar 

- words are used in the Motor Vehicles Act, and, in quite a number of decisions 
under that Act given by this Court it has been held that the considerations set out 
„in the section are not exhaustive. > - - 

. > The concluding portion of sub-section (1) of section 5 provides that the licensing- 
authority shall take into consideration any representations that may be made~ 


et (x) by the persons’ already giving cinematograph exhibitions in or near the 

proposed locality, mb ae! aks J FA ae 

a (27 by any local authority, « vi 
_ (3) by police authority within. whose jurisdiction the place proposed to be 

- licensed is situated, and, © - ts ee oe 


` 


` 
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(4) by any association interested in the giving of cinematograph exhibition. 

earned counsel argued that the persons who objected before the Collector and 

whose objections the Collector upheld, do not fall into any one of these four cate- 
gories and that therefore they had no locus standi to make any representation. 


This argument too J am unable to accept. The concluding portion of sub- 
section (1) of section 5 enjoins on the licensing authority a duty to take into consi- 
deration representations made by the authorities set out therein. It does not say 
that the licensing authority shall not take into account representations made by any 
one else. In fact, to make a representation no specific authority is necessary. Any 
-person who feels aggrieved is at liberty to make his representation. It is for the 
authority to which the representation is addressed to decide what’ importance it 
would attach to that representation. - me 


Learned counsel for the petitioner next said that under the rules, the authority 
to which the application is addressed was bound to pass an order within thirty days, 
and, that this was not done in this case. This argument would have availed the 
petitioner if the rules had contained a provision—analogous to those which exist 
in some of our Municipal Acts—that if.orders were not passed within the time, the 
person making the application would be at liberty to proceed on the basis that the 
licence had beerggranted. But, no such provision exists in the rules framed under 
the Act. This argument, therefore, does not help the petitioner. 


The basic school is, as I said, only about.240 yards away from the place chosen 
by the petitioner for locating the cinema. The ‘view of the Collector that the 
location of the cinema near the institution would be detrimental to it appears to 
be a legitimate one. In the result, this petition is dismissed. 


`“, V.S. ee i: _ Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
AYYAR. | ` A i Í 


‘Appasamy & Sons . = ` hy Bot .. Petitioner” 


ze . 
State of Madras represented by the Deputy Commercial Tax 
Officer, Triplicane, Madras -... Respondent. 


Madras General Sales Tax Act (IX of 1939), sections 2 (h) and 3—Works contract—Carrying out embroi- 
dery work on the material supplied by customer—No sale of goods involved—T ax not leeiable. 


The amounts representing the charges collected by the-assessee for carrying out embroidery 
work on the material supplied by its customers is not liable to Sales Tax Act as such contracts did. 
not involve the sale of any goods of the assessee to the customers. 


State of Madras v. Gannon Dunkerley & Go., Madras, Ltd., (1958) 2 M.L.J. (S.C.) 66: (1958) ` 


S.C.J. 696 : (1958) 2 An.W.R. (S.C.) 66°: g S.T.C. 353, followed. 


Petitions under section 12 (b) (1) of the Madras General Sales Tax Act, praying 
the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras,. 
dated goth January, 1956 and made.in T.A. No. 1166 of 1955 respectively. 


G. N. Chary, for the Petitioner in both. 
The Additional Government Pleader (K. Veeraswami) for the State in both. 


t k - . - E . 
_ FT.R.G. Nos. 167 and 168 of 1956. ‘and Septembeg,.1958. 
_- a (11th Bhadra, 1880—Saka). 
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The Court made the following 


Orper.—The turnover, the liability of which to sales-tax was in dispute 
was Rs. 36,020-10-0 for 1951-52, and Rs. 1,12,14.7-14-6 for 1952-53. The Tribunal 
treated the amounts as the turnover of worfs contracts executed by the assessee 
and held that 70 per cent. of the turnover was liable to be taxed. The amounts 
in question represented the charges collected by the assessee for carrying out 
embroidery work on the material supplied to the assessee by its customers. Such 
contracts did not involve the sale of any goods of the assessee to the cusotmers. 
The principles on which the question has to be decided, whether there was any 
element of sale in a given works contract, have been explained by us in our judg- - 
ment in T.R.C. Nos. 233 to 236 of 1956, on the application of the principles laid 
pile by the Supreme Court in State of Madras v. Gannon Dunkerley & Co., (Madras) 

td. e 


The assessments are set aside, and the petitions are allowed with costs in T.R.C. 
No, 167 of 1956. Court-fee Rs. 100. i 


VS. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RajaMANnar, Chief Justice. 


Asoka Tea Estate (Private) Ltd., by Managing Director N. Rama 
Goundar .. Petitioner® 


v. 
‘The Registrar of Joint Stock Companies, Madras .. ‘Respondent. 


Companies Act (I of 1956), section 75 (4)—Application under—Furisdiction of District Courts if taken 
away by new Act. 

Itisno doubt true that section 10 of the new Companies Act, 1956, confers jurisdictiom as 
regards company matters only on the High Court generally and on the District Courts where 
specifically notified. But under the former Act the District Courts were given jurisdiction as 
regards certain matters by a notification No. G.O. Ms. No. 614, Development, dated goth 
February, 1947. That notification should still be deemed. to continue in force even under the new 
Act by virtue of section 24 of the General Clauses Act, X of 1897, unless it is superseded. 

‘Hence District Courts will have jurisdiction to entertain applications under section 75 (4) of 
the Conipanies Act, 1956, corresponding to section 104 of the earlier Act. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court of Coimbatore, dated 1st December, 1956 and 
made in O.P. No. . of 1956. j 


T. K. Subramania Pillai, for Petitioner. 
The Government Pleader (B. V. Viswanatha Ayyar) for Respondent. 
The Court delivered the following ` 


Jupcment.—This revision petition arises out of an application made by a 
private limited company to the District Court ọf Coimbatore under section 75 (4) 
of the ‘Companies Act, 1956, praying that’ the delay in filing a statement in Form 
No. 2 of the allotment of shares before the Registrar of Joint Stock Companies, 
M Èras, may be condoned and that time may be extended for filing the said docu- 
ment up to goth July, 1956. 


The only facts necessary for disposal of this revision petition are: On 6th 
April, 1956, 234 shares of the company were allotted to 16 persons. The new Act 
.of1956 came into force on 1st April, 1956. For some reason or other, no statement 


aman 


m a ee aee aee aaee e aaae aaee e e. ` 








1. (1958) 2 M.L.J. (8.C.) 66 : (1958) 2 An.W.R, (S.C.) 66 : (1958) S.C.J. 696 : 9 S.T.C..353 


-*O.B.P. No. 649 of 1957. goth October, 1958. 
i (8th Karthika, 1880—Saka.) 
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was filed in the prescribed form under the new Companies Act. “It was only on rath 
July, 1956, that the Registrar supplied the petitioner with the requisite form and the 
petitioner filed the statement in proper form on goth July, 1956. Under section 
75 (1) (a) of the Companies Act; 1956,°the company had to file the statement within 
one month of the allotment. As the statement was not filed in proper form within 
the time prescribed, the petitioner applied to the District;Court for a condonation 
of the delay and for an order extending the time up to goth July, 1956. 


When the application came for hearing before the learned District Judge he 
held that the District Court had no jurisdiction to entertain the application and 
therefore returned the petition to the petitioner for being presented to. the proper 
Court having jurisdiction. The reasoning of the learned Judge was this. Under 
section 10 of the Act of 1956 the High Court is the Court having jurisdiction except 
to the extent to which jurisdiction has been conferred on any District Court sub- 
ordinate to the High Court in pursuance of sub-section (2) which provides that 
the Central Government may, by notification in the Official Gazette and subject 
to such restrictions, limitations and conditions as it thinks fit, empower any District 
Court to exercise all or any of the jurisdiction conferred by the Act in respect of 
certain matters. No such notification has been issued by the Central Government 
after the coming 4nto force of the new Act empowering the District Court of Coim- 
batore to exercise jurisdiction under ‘any of the sections of the new Act. The old 
Companies Act of 1913 and all cognate enactments had been repealed by the enact- 
ment of the present Act. As under the new Companies Act jurisdiction had not. 
yet been conferred upon the District Court to entertain applications under section 
75 (4) of the new Act, the present application could not be entertained by the 
District Court. : 


` It is common ground that under the Companies Act of 1913 the District Court 
had been invested with jurisdiction under section 3 of the old Act corresponding to 
secon 10 of the new Act. Before the District Judge section 645 of the Companies 
Act of 1956 was relied on by the petitioner. That section saves certain orders, 
rules, regulations, appointments, mortgages, deeds, documents, proceedings, etc., 
passed, made or done in pursuance of previous Companies Law of 1913. Such 
orders, rules, regulations, etc., shall if in force at the commencement of the Act of 
1956, continue to be in force, and so far it could have been made, directed, passed, 
given, taken, executed issued or done, shall have effect as if made directed, etc., in 
pursuanace of the new Act. : 
I find it difficult to hold that the notification published under section 3 of the 
old Act falls within any of the categories enumerated in section 645 of the new Act 
of 1956. But in my opinion section 24 of the General Clauses Act, X of 1897, is 
directly in point and continues the jurisdiction of the District Courts conferred 
on them by the order of the Government in 1947. That section in so far as it is 
material runs thus :— 


‘t Where any Central Act or Regulation is, after the commencement of this Act, repealed 
and re-enacted, with or without modification, then, unless it is otherwise expressly provided, an 
appointment, notification, order, scheme, rule, form or bye-law, made or issued under the repealec 
Act or Regulation shall so far as it is not inconsistent with the provisions re-enacted, .continue in 
force and be deemed to have been made or issued under the provisions so re-enacted unless and 
until it is superseded by any appointment, notification. . . . . . made or issued under the 
provisions so re-enacted ’’, 


By virtue of this section the notification of the Governmentiin G.O. M.S. No. 654 
Development, dated goth February, 1947, must be deemed to continue in force even 
after the coming into force of the new Act of 1956. The District Court had there- 
fore jurisdiction to entertain the petitioner’s application. It is common ground 
that section 104 of the old Act which corresponds to section 75 of the new Act is 
not one of the excepted sections either under section 3 of the old Act or section 10 
of the new Act of 1956 respectively. 
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The Civil Revision Petition is allowed and the order of the learned District 
Judge returning the petition to the petitioner is set aside. The application made by 


the petitioner will be restored to file and disposed of in accordance with law. No 
order as to costs. : a . 


R.M. EE Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrResenT :—Mnr. P. V. RAJAMANNAR, Chief Justice anp Mr. JUSTICE GANAPATIA 
PILLAI. ` l 


In the matter of the Indian Companies Act (VII of 1913) and in the matter 
of the Banking Companies Act of 1949 ; and in the matter of the Hanuman Bank 
Ltd., Tanjore (in liquidation.) 

M/s. Brahmayya & Co., Official Liquidators of Hanuman Bank in l ' 

Liquidation .. Appellant*’ ` 

j : ; 


Mohamedsa Rowther (died) and others .. Respondents. 


Banking Companies Act (X of 1949) as amended by Amending Act (XXIII of 1953), section 45-O— 
Applicability. , e 


Section 45-O (i) of the Banking Companies Act introduced by the Amending Act (XXII of 
1953), cannot apply to cases where the cause of action for instituting a suit or the right to make 
an application, accrued to'a Banking Company in liquidation after the ‘presentation of the petition 
for its winding up. The sub-section provides only for the exclusion of the period commencing from 
the presentation of the petition for winding up of the banking company in computing the period of 
limitation prescribed for a suit or application. 


Quaere.—Whether section 45-O (3) of the Act is retrospective in its operation ? 


On appeal from the Order of the Honourable Mr. Justice Ramaswami Gounder> 
dated 23rd March, 1954 and made in the exercise of the Ordinary Original Civil 


Jurisdiction of the High Court in Application Nos. 3369 of 1952 and 3953 of 1953 
in O.P. No. 192 of 1947. i 


S.. Swaminathan, for Appellants in O.S.A. Nos. 79 and 80 of 1954. 
K. S. Naidu, for Respondent in O.S.A. No. 80 of 1954. 

" Respondént in O.S.A. No. 79 of 1954 not represented. eo 
The Judgment of the Court was delivered by l 


l Rajamannar, C. J.—The facts which have led up to these two appeals against 
the judgment of Ramaswami Goundar, J., in Applications Nos. 3369 of 1952 and 
3953 of 1953 are the following. The Hanuman Bank Ltd., Tanjore, went into 
liquidation. The petition for winding up was filed on 17th August, 1947 and it 
was directed to be wound up on 5th November, 1947. The Official Liquidators 
‘who were appointed by this Court in the winding up petition filed a suit, O.S. No. 
‘38 of 1949, in the Court of the Subordinate Judge of Kumbakonam against one 
Mohammedsa Rowther for the recovery of a sum of Rs. 12,620-7-0 by sale of 
properties hypothecated to the bank under a mortgage bond, dated 29th September, 
1943 and another deed, dated, 14th March, 1944, under which the same properties 
were offered as security for additional amounts. The suit was filed some time in 
April, 1949. There was written’ statement by the defendant denying liability and 
issues were framed on 12th July,.1949. When the suit was pending the Banking ` 
‘Companies Act, 1949, was passed and came into force on 16th March, 1949. Before 
this Act there was a Governor-General’s Ordinance, XXIII of 1949, and under 
“the provisions of that’Ordinance there was an application to this Court to direct 
the defendant in the suit to pay the Official Liquidators a sum of Rs. 15,130-13~1 
-with further interest and praying in default of payment the properties hypothecated 
‘may be'‘sold. The.suit was transferred to’the company side of this Court. The 





s OS. Appeal Nos. 79 and 80 of 1954. te Ph hiro a 
3 . 


OIJ.. BRAHMAYYA & CO, J. MOHAMEDSA ROWTHER (Rajamannar C.7.). 295 


‘defendant died on 29th: November, 1951. When the application filed by the 
Official Liquidators above mentioned came on for orders before the learned Master 
on 6th November, 1952, it was reported that the respondent to the application, 
that is, the defendant in the suit, was*dead. Adjournments were taken from time 
to time and eventually on erst January, 1953, an application, No. 637 of 1953 
was filed to bring on record the legal representatives of the deceased-respondent 
and to set aside the abatement. There was no application as such for the delay 
to be excused. In the affidavit filed on behalf of the Official Liquidators in sup- 
port of the application the only allegation made was that the Official Liquidators 
were informed on enquiry that the respondent was dead leaving behind him certain 
legal representatives. It was therefore prayed that this Court may set aside the 
abatement caused by the death of Mohammedsa Rowther, that is, the respondent, 
and to bring on record five persons as the legal representatives of the said deceased 
Mohammedsa Rowther. The application was opposed. In the counter-affidavit 
filed on behalf of the proposed legal representatives it was pointed out that thete was 
absolutely no ground or sufficient cause for setting aside the abatement and that no 
grounds were even set forth in the application. Even the date of death had not 
been mentioned. In the reply affidavit on behalf of the Official Liquidators it 
was stated that the death of the respondent was not known to them until the notice 
sent to him by thes Court was returned unserved and as soon as they got information 
they took steps to bring on record the legal representatives. They further stated 
that the delay in the circumstances was not due to wilful negligence or default 
on their part. The application for setting aside the abatement and for bringing 
on record the legal representatives of the respondent first came up before the learned 
Master who held that no sufficient cause had been shown for the delay in seeking 
to set aside the abatement within the period allowed under Article 171 of the Limi- 
tation Act. He therefore dismissed the application. There was an appeal from 
this order of the Master to the learned Judge sitting in Chambers (Application No. 
3953 of 1953). The appeal came on for hearing before Ramaswami Goundar, J., 
alogg with the application to set aside the abatement. The learned Judge held 
that there had been long delay in filing the application to set aside the abatement 
and the delay had not been satisfactorily accounted for. f i Í 


Before the learned Judge for the first time learned counsel for the Official 
Liquidators contended that the suit had not-abated as there was no question of the 
bar of limitation having regard to the provisions of section 45-O of the Banking 
‘Companies Act, a provision which along with other provisions was added to the 
original Act by the Amendment Act XXIII of 1953 which came into force on goth 
December, 1953.- Section 45-O -(1) in so far as it is material for the purpose of 
these appeals runs thus : : 

_** Notwithstanding anything to the contrary contained in the Indian-Limitation Act, 1908 (IX 
of 1908) or in any other law for the time being in force, in computing the period of limitation pres- 
cribed for a suit or application by a banking company which is being wound up,the period commencing 
from the date of the presentation of the petition for the winding up of the banking company shall 
be excluded ”. i 

X * k ‘ * $ * * 
Sub-section (3) 3 ‘‘ The provisions of this section, in so far as they relate to banking companie 


being wound up, shall also apply to a banking company in respect of which a petition for the winding 
up has been presented before the commencement of the Banking Companies(Amendment)Act, 


1953.” 


The learned Judge on a construction of sub-section (1) of section 45-O held that 
it would ‘apply only to cases where the claim is subsisting both on the date when 
the Amendment Act of 1953 came into force and also on the date of the presentation 
of the petition for winding up, and as the time for. bringing on record the legal 
representatives and setting aside the abatement had elapsed before the coming 
into force of section 45-O of the Act, sub-section (3) of that section would not revive 


the. right which had become barred. . 
The learned Judge observed : B 
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“To give effect to the contention of the learned counsel for the Official Liquidators in the present 
case would give rise to very startling results. There may be ever so many banking companies now 
in liquidation, and ever so many claims by such banking companies, which had ceased ‘to exist as 
subsisting claims on the date when the present amendment Act cameinto force. To give effect to the 
contention would be to bring back to life all such d&ad claims. A Court will not lightly engender 
such consequences unless it is compelled. to do so by clear language, and there is no such language 
in the present section.” f 
In this view the learned Judge dismissed both the applications before him. The 
Official Liquidators have filed the above appeals against the above common order 
of the learned Judge. i 


Mr. Swaminathan, learned Counsel for the Official Liquidators-appellants 
could not convince us that there was sufficient explanation for the delay 
in filing the application for setting aside the abatement and bringing on recard the 
legal representatives of the deceased respondent. He was unable to point out to 
any averment in any affidavit filed on behalf of the Official Liquidators as to when 
exactly the Official į Liquidators came to know of the death of the respondent, 
when and what steps they took, and when they took steps why there was a delay 
of over two and a half months from the date of their knowledge. The learned Judge 
was apparently supplied with certain correspondence between the Official Liquida- 
tors at Madras and the Joint Liquidator at Tanjore. But the correspondence 
disclosed that there was much avoidable and unexplained delay in taking steps. 
We entirely agree with the learned Master and the learned Judge that there was no 
adequate explanation for the delay and no sufficient reason to excuse it. 


Mr. Swaminathan next pressed upon us the contention based on the provisions 
of section 45-O in the Banking Companies Act. As the petition for winding up 
the appellant-company was filed long before the amendment in 1953, the learned 
Counsel for the appellant summoned to his aid sub-section (3) of section 45-O. 
The result of this sub-section was, according to him, that the provisions of section 
45-O (1) would apply equally to the appellant bank, though the petition for winding 
up had been presented before the Banking Companies Amendment Act, 1953, 
had come into force. He contendéd that the language of sub-section (3) of section 
45-O clearly manifested an intention on the part of the Legislature to give retros- 
pective effect to the special provisions contained in section 45-O (1). In our opinion 
these appeals can be disposed of on’ another short ground: without discussing the 
above contention raised as regards the retrospective operation of section 45-O 
(3). It appears clear to us that sub-section (1) of section 45-O cannot in terms 
apply to-a case like the present. In our opinion this sub-section applies only to a 
suit or application for which the cause of action or the right to apply arose before 
the presentation of the petition for the winding up of the company. It cannot apply 
to a suit or application in respect of a cause of action or right which accrued subse- 
quent to the presentation of the petition, still less subsequent to the order of winding 
up. The enactment provides for the exclusion of a period commencing from the 
presentation of the petition for the winding up of the banking company in comput- 
ing the period of limitation prescribed for a suit or application. In the present 
case the date from which the period of limitation has to be computed is the date of 
the death of the respondent, that is, 29th November, 1951. This is subsequent to 
the date of the petition for the winding up and even subsequent to the date of the 
order winding up the ‘company. How then can the period which “commenced: 
anterior to the date from which limitation has to be computed for. the application 
be excluded in such a petition ? The provision for exclusion indicates that the 
date from which the period of limitation is to be computed is before the date of 
the presentation of the petition. Mr. Swaminathan, learned counsel for the 
appellant admitted that the logical application of his construction would lead to 
anomalies which could not have been obviously contemplated by the Legislature. 
Take for instance a case in which the Official Liquidators subsequent to the winding 
up have granted a lease of certain property belonging to the company to a tenant 
and they are compelled to file a suit for arrears due from the tenant. If the con- 
struction put on section 45-O (1) is accepted, then obviously such a suit would not be 
barred at all because the period commencing from the date of the petition shall 
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be excluded and the date from which limitation has to be computed for a suit is a 
date subsequent to the presentation of the winding-up petition. More such ano- 
malous instances can be given but it is not necessary to do so. Suffice it to say that 
the language of section 45-O (1) doesnot permit its application to a case where 
the cause of action for instituting the suit or the right to make an application accrued: 
to the company in liquidation after the presentation of the winding-up petition. 


In this view it is not necessary for us to consider the other ground on which 
the learned Judge has held against the appellants. We hold that the provisions 
of section 45-O of the Banking Companies Act do not save the applications made 
by the Official Liquidators from the bar of limitation that is imposed by the provi- 
sions of the Indian Limitation’ Act. The appeals are therefore dismissed. No 
costs. The Official Liquidators will take the costs of these appeals from the com- 
pany’s funds. 


RM. Fe Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :—Mnr. Justice BALAKRISHNA AYYAR. 


Calimidi Namberfmal Chetty’s Charities by President and 
other Trustees G. Sriramulu Chettiar and others .. Petitioners* 
. v. 
The Accommodation Controller, Madras and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3—Requitioned building—Allot- 
ment of —Considerations to be borne in mind by the allotting officer. 

Per curiar.— . While allotting a building for residential purposes under section 3 of the Madras 
Buildings (Lease and Rent Control) Act, the Accommodation Controller should normally respect 
and have some.regard to,or consideration for the sentiments of people who live in the same building. 
To refuse to recognise such sentiments would be to perpetuate discord and apart from law as a 
matter of good sense the Accommodation Controller should take note of such factors. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records in No. A3/20457/58, 
dated goth January, 1959, on the file of the Accommodation Controller, Madras 
and quash the same. : 


‘K. S. Chamapakesa Ayyangar and’ K. C. Srinivasan, for Petitioners. 


The Additional Government Pléader (K. Veeraswami) and M. R. Narayanaswami, 
for Respondents 1 and 2. 
The Court made the following , - 

_ Orper.—The property bearing Door No. 53-A, Usman Raod, T’ Nagar, be- 
longs to the petitioner-trust. The ground floor of the building is occupied by three 
families all of whom, it is said, are vegetarians. The first floor consists of two por- 
tions. One portion is occupied by a vegetarian. The other portion having become 
vacant, the Accommodation Controller allotted it to the second respondent who is 
a Christian and a non-vegetarian. The present pevition has been filed for the 
issue of a writ of certiorari to quash the order of ‘allotment. 


' The learned counsel for the new allottee states that the key of this portion 
was handed over to him on the goth of January that he deposited his “ samans ” 
in the building soon after, and that this morning he went into actual occupation. 
In view of this statement I do not consider that it will be proper to quash the order. 
of allotment since to do so,would be apart from everything else to impose considera- 
ble hardship on the allottee. l ' 
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But certain observations are clearly called for. When allotting living space, 
the Accommodation Controller should normally respect and have some regard or 
consideration for the sentiments of peoplg who live in the same building. To 
refuse to recognise their sentiments would be to perpetuate discord, if not worse. 
For example to:lodge a Muslim family and a Christian family in juxta position 
in the same premises would often be standing provocation and perpetual incite- 
ment to feuds. The Christian, may insist on having bacon and eggs, while the Mus- 
lim may be prepared to go any extreme rather than see pork being carried past 
his door and fried next to his own kitchen. In like manner, though it may not 
be to the same degree a vegetarian may have very strong objections to non-vege= 
tarian food being cooked in the kitchen adjoining his. It would certainly “be 
very offensive to “the religious sentiments of pious people if for example, when a 
vegetarian is performing a religious function, non-vegetarian food is cooked a couple 
of feet away. Apart from all law and as a matter of good sense the Accommodation 
Controller should have regard for sentiments of this kind. In spite of all propa- 
ganda such sentiments are not destroyed in a day. Nor are they effaced by appeals 
to the Constitution. In making the present allotment, the Accommodation 
Controller committed a sad error of judgment, but that is not an error which I 
can correct at law at this stage. It will be for the Accommodation Controller 
to correct his own mistake by granting the allottee other mo¥e suitable place as 
quickly as possible. 


With these observations the petition is dismissed. 
R.M. — ; Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—MR. P. V. RayAMANNAR, Chief Justice AND MR. Justice GANAPATIA 
PILLAL 


Mrs. Leelie Kuriakose j wa > Pétitioner* 
v. l ip a . 
T. N. Kuriakose eo Respondent. 
Divorce Act (IV of 1869); section 7—Scope of —Divorce _ proceedings—Wi ife if should be granted moneys 
40 defray the expenses of defending an appeal by:husband against a decree for divorte. 


There is no provision as such in the Divorce Act or in any of the rules framed thereunder con- 
ferring a right on the wife, who is a party to proceedings under the Act, to obtain any advance funds 
to prosecute any suit or other proceedings, though section 7 of the Act generally provides that the 
practice in England should be followed in cases where there is no specific provision in the Act. But 
it is not the law or practice, even in the English Courts that a wife is entitled to he granted in advance 
moneys to defray the expenses of contesting an appeal filed either by herself or by her husband against 
a decree for divorce. It makes no difference whether the appeal relates to a decree nisi for dissolu- 
tion of marriage or a decree for judicial separation. 


Mrs. Barbara Georgina Debnam v, Mr. Frederic Cecil Burnie Debnam (1949) 1 M.L.J. 550, followed. 
Rydon on ‘Divorce’ 6th edn. page 514, referred. 
The rule as to payment of expenses of a matrimonial suit does not apply to an appeal 


against the decree in such a suit. A wife is not entitled as of right to obtain an order for payment 
of moneys in advance to defray her expenss for the conduct of the appeal, 


. Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct the respondent herein to pay a reasonable 
amount to the petitioner herein either in a lump sum or in instalments, to enable the 
petitioner to defend the appeal and applications and make such payment a condition 
for the respondent for prosecuting the appeal and the connected applications in O.S. 

A. No. 66 of 1958, preferred to the High Court under section 55 of the Indian 
Divorce Act, and Order 36, rule 1 of the Original Side Rules.and clause 15 of the 
Letters Patent against the judgment and decree of the Honourable Mr. Justice 
Subrahmanyam, dated 28th October, 1958 and made in exercise of the Original 
Matrimonial Jurisdiction of this Court in O.M.S. No. 9 of 1957. 





G.M.P, No. 7328 of 1958 in i 1rth December, 1958. 
O.S.A; No. 66 of 1958. ` 20th Agrahayana—1880 Saka. 
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y. Rajagopalachari for T. Ramaprasada Rao, for Petitioner. 
S. Govind Swaminathan, for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—This is an application taken out by the respondent in O.S. 
Appeal No. 66 of 1958 pending in this Court. The appeal is against the decree 
passed in O.M.S. No. 9 of 1957 allowing the petition filed by the petitioner herein 
for judicial separation from her husband, the respondent. The present application 
is for the sanction of a reasonable amount to be paid to the petitioner either in a, 
lump sum or in instalments by the respondent to enable her to defend the appeal and 
other interlocutory applications and for an order that the compliance of the same 

- may be made a condition for the respondent-appellant prosecuting the appeal and 
‘connected proceedings. In the affidavit filed in support of this application we 
find the following statements of the legal position. In paragraph 2, the applicant 
Says : 

“ His Lordship Mr. Justice Balakrishna Ayyar has laid down the Jaw in Application No, 
1457/57 that whatever the origin of the rule may have been it is now well-established that a husband - 


is bound to put the wife in funds that should enable her to fairly prosecute or fairly defend a 
materimonial action. This has been approved by a Bench of this Honourable Court.” 


The following furtlfer statements are also to be found in the affidavit : 


- “Decisions in England which are attracted by section 7 of the Divorce Act lay down the rule 
that the law always requires the husband to provide his wife with the ‘sinews of war’ to defend 
herself and it is a matter of ‘ high policy and high propriety ’ that the husband should pay the wife 
the cost of defending a proceeding against her in the Divorce Court and that the wife i is entitled to 
‘defend herself at the expense of the husband irrespective ofthe result . . . . . F 


“I am advised that-it is a practice in England not to allow the husband to prosecute his 
ase unless sufficient funds are paid to the wife and this practice may be adopted in this case.” 


There i is no provision as such in the Divorce Act or in any of the rules framed 
under the Act-conferring a right on the wife who is a party to the proceedings under. 
the Afct ‘to obtain any advance funds to prosecute any suit or other proceeding. 
Section 7 provides : 


** Subject to the provisions contained in this Act, the High Courts and District Courts, 
‘shall in all suits and proceedings hereunder, act and give relief on principles and rules which, in the 
opinion of the said Courts, are as nearly as may be conformable, to the principles and rules on 
ee the Court for Divorce and Matrimonial Causes i in England for the time being acts and gives 
relief.” 


Mr. Rajagopalachariar, the learned: counsel for the petitioner, contended that it was 
the.settled practice in England to grant relief such as has been prayed for in this case 
to the wife, that is to say, that the wife should be granted moneys to defray the expen- 
ses of an appeal filed by the husband against the decree for divorce or judicial separa- 
tion passed by the trial Court. In the affidavit filed by the petitioner to which we 
have referred earlier on, in this judgment, it is stated that Mr. Justice Balakrishna 
Ayyar, had laid down the law on the point in Application No. 1457. That was an 
application made in the matrimonial suit when it was pending in the trial Court, 
and the Division Bench of this Court which confirmed the order passed by Mr. 
Justice Balakrishna Ayyar, granting a sum of Rs. 1,000 to the petitioner for the costs 
of the suit, was also confined to the expenses of the suit. Learned counsel for the 
petitioner was unable to cite any decision of the English Courts or of the Indian 
Courts or any passage from well-known text-books on Divorce in which it has been 
laid down that a wife is entitled to be granted in advance moneys’to defray the 
expenses of conducting the appeal filed either by herself or by her husband. 


Mr. Govind Swaminathan, appearing for the respondent, drew our attention to 
the decision of a Bench of this Court to which one of us was a party in Mrs. Barbara 
‘Georgina Debnam v. Mr. Frederic Cecil Burnie Debnam}. .That was a case where an 
application was made by-the wife for a direction to the husband to pay her a sum of 
Rs. 350 as counsel’s fee and the amount required for paying for the printed papers 
ee e—a DA 
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to enable her to conduct the appeal which had been filed by the husband against a 
decree nisi for dissolution of the marriage. There was also an alternative prayer 
for security for the costs of the appeal. It was held that the wife was not entitled to 
an order directing the respondent to pay her moneys for the conduct of the appeal. 
An order for security for the costs was made, but, we are not concerned with that 
part of the judgment as, before us, there is no such application. It was observed in 
the course of the judgment that no authority had been-brought to the notice of the 
Bench for an application of the rule relating to a suit to an appeal either by the 
wife or by the husband. The rationale of the rule for making the husband supply 
the wife with funds to conduct a suit for dissolution of the marriage was discussed and 
it was pointed out that the rule was based on two principles, namely, the doctrine 
of common law agency of necessity ; and secondly, public policy in relation to the 
protection of the married status. 


Mr. Rajagopalachariar did not attempt to convince us that this decision of the 
Division Bench, which is binding on us, was wrong. He sought to distinguish ‘it on 
the ground that it related to a decree nisi for dissolution of the marriage whereas in 
this case the decree is only for judicial separation. But it appears to us that there is 
no foundation for this distinction. It is well-established that even after the decree 
for judicial separation, the wife cannot pledge her husband’s credit in the same way 
as she cannot after a decree for divorce. (See Laity on Divorce, 14th Edn. page 304). 


Petitioner’s learned counsel referred us to the well-known dictum of Cozens- 
Hardy, M.R. in Kemp-Welch v. Kemp-Welch and Crymes}, that if the Divorce Court 
treats a wife in some respects worse than a husband, it undoubtedly treats a husband 
in a very important matter worse than a wife, inasmuch as it always requires a 
husband to provide his wife with the sinews of war to defend herself. ‘This observa- 
tion was made in an application by the wife for payment of the costs of the trial 
Court. It may now be taken to be well-settled that there is a practice in England 
of ordering the husband to pay the wife’s costs for defending a divorce proceeding. 
This practice appears to have come down from the olden days of ecclesigstical 
jurisdiction and has continued after the foundation of the Divorce Court.: But so far 
as we are aware, no such rule obtains in respect of an appeal. 


Mr. Rajagopalachariar cited a passage from Rayden on Divorce, 6th Edn., 
which runs thus: 


“ Although, if a wife obtains a decree and her husband appeals, she is entitled to ‘defend 
herself, it does not follow that he must pay her the costs of the appeal as a matter of course.” 


This statement of the law in the 6th Edn. is different’ from the statement con- 
tained in the earlier editions of the book. ‘In the 4th Edn., the crresponding 
statement of the law was as follows,: 

“If a wife obtains a decree and her husband appeals, she is entitled to defend herself and he 

must pay her costs of the appeal even if he succeeds.”’ 
In Kara v. Kara and Holman®, it was pointed out that this statement of the 
law is not accurate. But this passage, in any event, has no bearing on the question 
now before us. It relates to the costs of the appeal and not to costs payable in 
advance. There appears to have been an impression that even after the disposal 
of an appeal in which the wife is unsuccessful she should get the costs of the appeal. 
That impression has been corrected by the Court of Appeal, in the case above cited, 
Kara v. Kara and Holman®. The passage which is more appropriate to the question 
now before us is found in Rayden on Divorce, 6th Edn., at page 514: . 

“ A wife who defends or prosecutes an appeal to the Court of Appeal, unlike a wife who 
defends or prosecutes proceedings in Divorce Division cannot, merely because she is the wife, and, 
in the absence of special grounds, require her husband to give security for her costs.” 

It is, therefore, clear to us that the rule that obtains to a matrimonial suit does not 
apply to an appeal against the decree in such a suit. When a wife is not entitled 
as of right even to an order for security for costs of the appeal in the absence of special. 
oe (ete 
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grounds, it follows that she is certainly not entitled as of right to obtain an order for 
payment of moneys in advance to defray her expenses for the conduct of the appeal. 
As we said before, no authority has been cited to us by Mr. Rajagopalachariar to 
support the petitioner’s claim. tis o’ 


Following the decision of the Division Bench of this Court in Mrs. Barbara 
Georgina Debnam v. Mr. Fredric Cecil Burnie Debnam}, and as we do not find any special 
grounds in this case, we hold that the petitioner is not entitled to the order prayed for. 


This application is dismissed. No order as to costs, 
R.M. —— Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice GaNAPATIA PILLAI 


Annamalai Goundan .- Petitioner* 
v, 
Venkatasami Naidu and others _ «Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955)—Contract of sale of leased land after expiry 
of period of lease—Relationship of landlord and tenant ceases—Application for evicticn—Maintainabilityp— 
Transfer of Property Act (BV of 1882), section 53-A—Scope—Part performance—Contract to sell. 


After the expiry of the period of lease a registered agreement was entered into between the parties 
whereby the leased properties were to be sold to the lessee. ‘The balance of the consideration was 
tendered but the landlord improperly declined to accept the same and a sale deed was not executed, 
An application for eviction was made by the landlord under Act (XXV of 1955). 


The moment possession is taken or continued under the contract of sale the original relationship 
of landlord and tenant ceases to exist and the landlord cannot take advantage ofthe provisions of Act 
XXV of 1955 to file an application for eviction, 


After the date of the contract of sale and after it was performed in part by consideration being 
paid for the contract and the landlord allowing the tenant to remain in possession by reason of the 
new status created: under the contract, if was no longer open to the landlord to cantend that the right 
of posse®ion claimed. by the vendee was referable to the contract of lease. The conditions laid down 
in ection 53-A of the Transfer of Property Act are fulfilled even though a contract to sell alone 
was obtained. : 4 





Petition under section 115 of Act V of 1908 praying the High Court to revise,the 
Order of the Assistant Collector, Hosur, dated 12th February, 1958 and made in 
G.T.P.A. No. 5 of 1957. 


T. V. Balakrishnan and N. Vanchinathan, for Petitioner. 
A. Jagannatha Rao, for Respondents. 
The Court delivered the following ` 


Jupement.—This Civil Revision Petition raises an interesting question of law, 
namely, whether it is open to a person, against whom proceedings have been institu- 
ted for eviction under the Madras Cultivating Tenants Protection Act, to raise a 
plea based upon section 53-A of the Transfer of Property Act for resisting the applica- 
tion. 


The rst respondent herein is the owner of lands which were let to the petitioners 
by a lease deed, dated 19th November, 1952. The term in the lease deed was for a 
period of two years and it expired on 18th November, 1954. The annual rent 
agreed upon was a sum of Rs, 166. The Assistant Collector, Hosur, against whose 
order this revision petitions is filed, entertained an application for eviction at the 
instance of the respondent on 2nd July, 1957. The allegation made in the petition 
by the landlord 1st respondent was that the rst petitioner had fallen into arrears in 
the matter of payment of rent since November, 1954. Some amounts had been 
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admittedly paid upto 25th September, 1956; but it was not disputed that on the 
date of the appheshen for eviction there were arrears of rent payable by me 
petitioners. 


; The defence set up by the tenant 1s? petitioner was that | some time dia ie 
expiry of the lease-period, that is to say in May, 1955 (the date 24th May, 1958) 
given by the Assistant Collector in his order being incorrect), a registered agreement 
was entered into between the parties, namely, the first respondent to the applica- 
tion for eviction and the landlord the petitioner therein, whereby the landlord 
agreed to sell leased properties to the petitioner herein for a sum of Rs. 800 to be paid 

` within an agreed date. It is not disputed that consideration passed for this agree- 
ment and the landlord did not dispute the execution of this agreement. It is further 
admitted that, within the date fixed for execution of the sale deed, the petitioner, 
in whose favour the agreement of sale was executed, had tendered the balance of 
price due to the landlord, who improperly ’refused to accept the‘amount and execute 
the sale-deed. It is also a common ground that the period of limitation for enforcing 
the contract by specific performance had not expired either on the date when the 
application for eviction was preferred or on the date when it was ordered. 


The contention put forward before the Assistant Collector was that, after the 
. execution ofthe registered agreement for conveyance of the property, the ist petition- 
er no longer remained in possession as tenant and therefore the application for eviction 
was not maintainable, The Assistant Collector rejected this argument on the ground 
that the registered agreement for conveyance did not create.an interest in ‘the lands 
which entitled the petitioner to remain in possession. He further held that he con- 
tinued to be tenant of the property, even though the term of the-lease had ‘expired 
and it was not competent for him to resist the application for éviction on the ground 
that he had acquired a new right for possession of the property under the agreement 
for conveyance. 

` It may be mentioned ‘that the lands which are the subject of dispute, dienai 
belonged .to the petitioner, who -had sold them to the landlord some time before, 
or almost contemporaneously with, the date when the lesse deed in favour of the 
petitioners was executed. Shortly after the order for eviction was passed by the 
Assistant Collector a suit for specific performance had been instituted by ‘the 1st 
petitioner for getting a conveyance of the suit lands from the 1st respondent. 


T. V. Balakrishnan, learned counsel for the petitioner, raised two points. First, 
he argued that section 53-A of the Transfer of Property Act would apply to the facts . 
of this case and would clothe the petitioner with the right.to remain in possession 
and to resist the application for eviction brought at the instance of the landlord. 
According to him, if a civil suit for eviction had been brought against the petitioner 
and he could resist such a suit relying upon section 53-A of the Transfer of Property 
Act, a fortiori sach a plea must be open to a tenant in a proceeding for eviction insti- 
tuted under the Madras Cultivating Tenants Protection Act. , The second point was 
that the application for eviction under the Madras Cultivating Tenants Protection 
Act was misconceived, because, after the date of the agreement for sale, the capacity 
in which the petitioner occupied the land was not that of a tenant, but of an owner 
under an inchoate title. 


The first question for determination is whether the conditions laid down in sec- 
tion 53-A ‘of the Transfer of Property Act have been fulfilled to enable the petitioner 
to rely upon the doctrine of part-performance. It is true that before section 53-A 
was introduced by the Transfer of Property (Amendment) Act of 1929, the law in 
this country did not enable the defendant in an action for ejectment to resist the 
\action merely on the ground that he had obtained a contract for sale of the;property. 
The decision of. the Privy Council-in Arif v. Jadunath Majumdar1, which-laid down 
this proposition, has been re-affirmed by the Privy Council in Mian Pir Bux v, Sardar 
aoe Tahar?. But both these decisions dealt with the law as it stood before 





1s (1951) Go MET: 538 : ILL.R. 58 Cal. 1235 : 2. (1934) L.R. or bi 388 : 67, M.L.J. 865 : 
L,R. 58 L.A. ot (P.C.). LL.R. 58 Bom. 650 (P.C.). 
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the amendment of 1929. After the amendment of the Transfer of Property Act 
in 1929, which introduced section 53-A, a defendant in a suit for ejectment is en- 
titled to rely upon his contract for transfer, provided the conditions mentioned in 
that section are fulfilled. A point wag raised by the learned counsel for the Ist 
respondent whether section 53-A would apply to a case where the instrument in 
question relied upon by the defendant was only an agreement or contract to transfer 
and not an'inchoate deed of transfer. Section 53-A so far as it is relevant reads 
as follows :— i ; í : 


~ 


“ Where any person contracts to transfer for consideration any immovable property by writing 
signed by him or on his behalf from which the terms necessary to constitute the transfer can be as- 
certained with reasonable certainty, and the transferee has, in part-performance of the contract, 
taken possession of the proprty or any part thereof, or the transferee being already in possession, conti- 
nues in possession in part-performance of the contract and has done some act in furtherance of the 
contract, a wc . : 

and the transferee has performed or is willing to perform his part of the contract, 

then, notwithstanding that the.contract, though required to be registered, has not been regis- 
tered, or, where there is an instrument of transfer, that the transfer has not been completed in the 
manner prescribed therefor by the law for the time being in force, the transferor, or any person claim- 
ing under him shall be debarred from enforcing against the transferee and persons claiming under 
him any right in respect of the property of which the transferee has taken or continued in possession, 
other than a right expressly provided by the terms of the contract.” 5 


. Learned counsel for the 1st respondent contended that a mere contract to trans+ 
fer immovable property and even a decree for specific performance of such a con- 
tract would not create any right or title in the property and he referred to section 
of the Transfer of Property Act and to the decision in Enayat Ullah v. Khalil Ullah1, 
as authorities for this contention. The point for decision is not whether the agree- 
ment to sell obtained by the petitioner in this case creates an interest in the immovable 
property, but whether it creates a right in him to possession of the pro- 
perty~for. resisting. the claim for ejectment made by the landlord ist respondent. 
If the conditions stipulated in section 53-A of the Transfer of Property Act are ful- 
filled, it cannot be denied that the landlord would be helpless in a civil Court:if 
he resorted to that Court for evicting the petitioners. There is no dispute that the 
contract for sale had been performed in part in this case and that it is supported 
byconsideration. The other requirement whether the petitioner was allowed to. 
continue in possession of the property in part-performance of the contract is not also 
in doubt, because, at the time when the contract of sale was entered into, the term 
of the lease had expired and the landlord was free to enforce his claim for possession, 
subject of course, to the provisions of the Madras Cultivating Tenants Protection 
Act. It is obvious that, till the contract of sale was entered into, the petitioner only 
occupied the position of lessee. But; after the date of the contract and after it was 
performed in part by consideration being paid for the contract and the landlord 
allowing the tenant to remain in possession by reason of the new status created under 
the contract, it was no longer open to the landlord to contend that the right 
of possession claimed by the petitioner was referable to the contract of lease. There 
can be no doubt in this case that the conditions laid down in section 53-A of the 
Transfer of Property Act are fulfilled even though a contract to sell alone was obtained. 
No authority was cited for the coritention that a deed of transfer should have been 
obtained by petitioners before they could invoke section 53-A. Indeed the very 
language of the section is against such a contention. The question whether this. 
defence would be open in a proceeding for eviction under the Madras Cultivating 
Tenants Protection Act is really beside the point, because, the moment possession 
is taken or continued under the contract of sale, the original relationship of land- 
lord and tenant ceases to e xist and the landlord cannot take advantage of the pro- 
visions of the Madras Cultivating Tenants Protection Act to file an application for 
eviction. The Assistant Collector was therefore wrong when he held that the 
petitioner was a tenant of the 1st respondent liable to be evicted under the Madras 
Cultivating Tenants Protection Act. It is manifest that, before any proceeding: 


1. ALR. 1938 All, 432. 
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for eviction- could be taken under the Madras Cultivating Tenants Protection Act, 
the relationship of landlord and tenant must subsist both on the date when the cause 
of action arose and when the application was made. On the plea raised by the 
petitioner in this case, I hold that the relationship of landlord and tenant ceased 
to exist when the contract of sale was entered into and was performed in part. 


The order of the Assistant Collector, Hosur, is therefore set aside, and the 
application for eviction filed by the 1st respondent is dismissed. The petitioner 
will get his costs from the rst respondent. : 


VS. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MRr. P. V. RAJAMANNAR, Chief Justice AND Mr, Justice 
GANAPATIA PILLAI 


Chunulal‘Seetaram ` - <.. Appellant* ` 
v. 
G. S. Muthiah and Bro. Mylapuram, Tirunelveli 
District and another -© Respondents. 


_ „Trade Marks Act (V of 1940), section 76—Appeal against the decision of the Bieistrar of Trade Marks 
rectifying the register—Office of Registrar and the register at Bombay—Appeal lies to the High Court of Bombay 
only. : . ` 


The office of the Registrar of Trade Marks being situated in Bombay and the register of the 
trade marks being kept at Bombay, where and a rectification is made in that register, the Court 
which has juris diction to entertain an appeal against the decision of the Registrar rectifying the 
register Would be High Court of Bombay only. . 


: Abdul Gani v. Registrar of Trade Marks, A.L.R. 1947 Lab. 171 ; Tap On Tea Co. v. The Lipton’s 
Lid., A.LR. 1954 Punj. 270 ; Satya Deo v. Amrit Dhara Pharmacy, A.I.R. 1958 All. 823; referred. ~ 
‘Appeal under section 47 ‘of Act V of 1908 and section 76 of the Trade Marks ` 
Act of 1940 against the Order of the Registrar, Trade Marks Registry, Borabay, 
in Registered Mark No. 97170, dated 11th Decembér, 1954. 


V. T. Rangaswami Ayyangar and T. E. Raghavachariar, for Appellant. 


The Government Pleader (B. V. Viswanatha Apyar) and T. S. Krishnamurthi Ayyar, 
for Respondents. i i 


The Judgment of the Court was- delivered by 

Rajamannar, C.}.—Both these appeals have. been filed under section 76 of the 
‘Trade Marks Act against decisions of the Registrar regarding. rectification of the 
Trade Mark Register. Under section 76 (1) < f 


* Save as otherwise expressly provided in the Act, an appeal shall lie from any decision of 
ithe Registrar under the Act or the rules made thereunder to the High Court having jurisdiction.” 


The office of the Registrar of Trade Marks, is situated in Bombay. The Re- 
‘gister of the Trade Marks is kept at Bombay and the rectification is made in that 
register. It must, therefore, be held that the High Court having jurisdiction in 
the matter is the High Court at Bombay. There is ample authority to support 
this conclusion in the decisions in Abdul Ghani v. Registrar of Trade Marks, Tap On 
Tea Co. v. The Liptons,Ltd. ,2 and Satya Deo v. Amrit Dhara Pharmacy*. Learned counsel 
for the respondents has also brought to our notice two unreported decisions of the 
Calcutta and Punjab High Courts respectively taking the same view; but, we do 
not think it necessary to refer to them. The appeals to this Court are, therefore, 
incompetent. We direct that the memoranda of appeals in these two appeals be 
returned to the parties to be presented to the proper Court within two months 





* A.A.O. Nos. 74 of 1955 and 363 of 1956. 3 17th February, 1959. 
: (28th Magha, 1880—Saka.) 
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from this date. -The appellants in each appeal shall pay half costs of the appeal 
to the respondents ` in each appeal. ~ f ae wr 


a These appeals having been set down this day for being mentioned, the Court 
made the following ee . K i ' 


Orver.—The appellant will pay half the costs of the contesting party res- 
pondent. Advocate’s fees Rs. 150 in each case. cy 
VS. — 3 Memo. of appeals returned 
. Ho for presentation tò proper Gourt.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

” Present :—Mnr. Justice RAMASWAMI. 


Perumalsamy Naicker E Appellant* 
U, Pe z 7 i 
Srinivasier esa ata ‘ 4. Respondent. 


Companies Act (VH of 1913), section 156 (1)—Company’ in liquidation—Suit by purchaser of book-debtS 
against the contributory for unpaid share money—Suit is not maintainable. : 


Call money does not constitute a book-debt and accordingly a suit by the purchaser of book" 
debts after a company has been ordered to be wound up for unpaid share money does not lie. : 
Case-law discussed. D X ; ; : ’ 


Appeal against the Decree of the District Court of Madurai, in Appeal Suit 
No. 40 of 1955, preferred against the Decree of the Court of the District Munsif of 


Madurai Town in Original “Suit No. 34 of 1954. 
_ T. R. Srinivasa ‘Ayyar,. for Appellant. 
, M. WNatesan,” for Respondent. `’ 
The.Court delivered the following 


; a UDGMENT.—This.is.an appeal against the decree and judgment of the desrned 
District Judge, Madurai, in A.S. 46 of:1955 confirming the decree and judgment 
of the learned District Munsif, Madurai Town, in O.S. No. 34 of 1954., ‘The facts 
are : 7 ` è f 


There was a limited liability company registered under the Companies Act 
under the name and style of Vyavasaya Urpathiyalar Varthaga Union, Ltd., which 
went into liquidation. The Official Liquidator reported to the Court that there 
was nothing to manage and asked for direction to sell the book-debts. This per- 
mission was accorded. The plaintiff became the highest bidder for Rs. 15. “The: 
defendant .was also the unsuccessful bidder at that auction. . The defendant was 
one of the promoters of the society. He had purchased: ror shares but in this 
case what happened was that he had not remitted even a sum of Rs. 5 which ac- 
cording to the articles of association was to be paid towards every share at the time 
of the application, the balance being payable after allotment. In fact there is a’ 
mere statement of memorandum that 101 shares had been allotted to the defendant. 
Subsequently it would.appear that the affairs of the company reached a crisis and 
there was a meeting of the promoters at which the defendant undertook upon 
himself the liability of paying off this sum of Rs. 1000 to one Dharmaraja:Iyer who 
was a creditor of the society. It is in these circumstances that the plaintiff has. filed 
the suit for recovery of a sum of Rs. 1,192-12-7 in regard to the unpaid share money 
by this contributory defendant on the ror shares which he had applied for, 


Both the Courts below came to the conclusion that first of all a suit of this nature 
for call money does not lie since it cannot be construed to be a book-debt and 
secondly if we construe thisas a book debt the debit of this 101 shares has‘ been made 
on 14th August, 1950 and the suit has been filed on 28th November, 1953, namely, 
beyond three years and so barred by limitation and thirdly that “as a matter of fact 
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` this defendant has paid Rs. 1,000 to Dharmaraja Iyer in order to honour the lia- 
bility which be undertook upon himself by a resolution of the society namely, that 
he was to wipe off the amount due from him by paying off Dharmaraja Iyer though 
asamatterof fact by reason of a valid notice not having been -sent to him in 
accordance with the Article of the Association and provisions of the Companies - 
Act no liability to pay arose: Dhanabander v. Feizuddin!. In this view both the 
Courts dismissed the suit and the appeal respectively, 


In this second appeal I am of the same opinion as both the Courts below. 
Firstly, I am bound by the findings of fact of both the Courts ‘below. Secondly 
turning to the question whether this amount for which the suit has been laid is call 
money or not there cannot be any slightest doubt that it is call money from a con- 
tributory who had applied for 100 shares. On that conclusion it follows that no 
suit will lie because it is now concluded by authority that call money does not con- 
stitute a book debt. A bench of this Court in The Pudukottai Ceramics, Lid. v. Sethu 
alias Ramanathan Chettiar®, held that the right which the Liquidator in the winding- 
up of a company has against a contributory is a statutory right created by the Com- 
panies Act and not a contractual one as between the company and the shareholder. 
Where, therefore, a company goes into liquidation pending an appeal by it from 
a decree dismissing its suit for unpaid share money due by a shareholder who had 
defaulted to pay it after calls the cause of action on which the subt was based does 
not survive to the Liquidator so as to entitle the latter to come on record and pro- 
secute the appeal filed by the erstwhile company. The liquidator cannot claim 
to come on record and continue the appeal as a legal representative of the appeHant 
company and the appeal necessarily abates. The learned Judges relied on 
ri = White House & Co.* ; Hansraj Gupta v. Official Liquidator Dehra Dun- Mussoorie 

4, J. T. Syndicate, Lid. ‘in liquidation) v. Manak Chand Roshan Lal’, -- 

Tn Re Narayanan Chettiar®, Balakrishna Ayyar, J., took a‘smiliar view and held 
that the reserve liability of a "share-holder is a statutory liability and how it loses 
that character merely because an unsuccessful attempt has-been made to enforce 
it is not quite easy to see. By describing it as a debt, the fact that it is payabĖ in, 
pursuance of a call cannot be eliminated. Therefore both the Courts below rightly 
held that the present suit will not be maintainable since the unpaid call money is 
not a book-debt. | 

Then turning to the second aspect-of the case, namely, that it is a book-debt 
the lower Courts have rightly pointed out that the debit-entry giving rise to a cause 
of action is of the date 14th August, 1950, while the suit was laid on 28th November, 
1953, for realisation of a contractual debt and therefore it was clearly barred by 
jimitation, 

The final point is the set off pleaded. It is no doubt true that in view of the 
decision on points 1 and 2 the plea of set off is not of any importance but at the same 
timeit is a comforting thought to us that the defendant has not swindled the insti- 
tution. On the other hand, he has met his obligation as one of the promoters 
the company. 

- The net result of this analysis is that the decision of the Court below is irre- 
proachable, The second appeal has got to be dismissed and is a ereny dismissed 
- with costs. ‘No leave. 








V.S. . Appeal dismissed. 
1. ALR. 1932 Cal. 716. _ LL.R. 54 All. 1067 (P.C.). 
2. (1956) 1 M.L.J. Lae 5. (1935) LL.R. 16 Lah. 1055. 
3- L.R. (1878 D g Ch. 6. ALR. 1958 Mad. 34. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RAMASWAML 
K. Nagutha Mohamed Nainar ° ‘ .. Appellant® 


U. 
Vedavalli Ammal and others i .» Respondents. 


Civil Procedure Code (V of 1908), Order 6, rule 17—Amendment of plaint—Limitation and jurisdiction 
affected—Amendment cannot be allowed. 

An amendment of the plaint which would deprive the defendants of a valuable right of 
limitation will not be allowed. ; i 

__It cannot also be allowed when the effect of the amendment would be to oust the jurisdiction 

of the trial Court to try the suit. 

Appeal against the Decree of the District Court of South Arcot at Cuddalore 
in Appeal Suit. No. 168 of 1956, preferred’ against the Decree of the Court of the 

' District Munsif of Cuddalore in Original Suit No. 194 of 1953. 


M. Natesan, for Appellant. 
Respondent not represented. os 
The Court Welivered the following. 


Jopcment.—This second Appeal is sought to: be preferred against the decrée 
and judgment of the learned District Judge of South Arcot in A.S, No, 168 of 1956, 
confirming the decree and judgmént of the learned ‘District Munsif of Cuddalore 


in O.S. No. 194 of 1953. ; 


Thé point of law raised is that the lower appellate Court should have allowed 
the amendment asked in I.A. No. 449 of 1957 and that the trial Court instead of 
dismissing the suit should have directed the return of the plaint. 


The facts are :—The appellant-plaintiff filed the suit for rendition of accounts 
in respect of the profits of the consolidated partnership of Mask & Co., and K. S. 
Co., and to decree his share of the profits after ascertainment. The plaintiff and 
-his brothers Murad and Sultan were partners of K. S. Co., which had its place of 
business both at Porto novo and Singapore. Defendants 1 to 8 were partners of 
Mask & Co., at Panruti. K. S. Co., at Porto novo and Mask & Co., at Panruti 
entered into a partnership. Plaintiff’s brother Sultan Maracair died on 14th August, 
1928. But the suit partnership between K. S. Co., and Mask & Co., continued. 
After the death of Sultan Maracair, insolvency proceedings were initiated in 
Singapore Supreme Court against the firm K. S. Co., which had its independent 
business at Singapore unconnected with the suit partnership. During the insol- 
vency proceedings the plaintiff and his brother Murad for themselves and on behalf 
of the heirs of deceased Sultan Maracair executed a release deed in favour of Mask 
& Cc., and agreed to Mask & Co., paying Rs. 5,164-14-11 as representing the in- 
terest of K.S. Co., in the joint partnership with Mask & Co., to the Official Receiver, 
Singapore. But subsequently the heirs of Sultan Maricair filed O.S. No. 35 of 1942 
and got a decree for dissolution of partnership and for taking of accounts. The Com- 
missioner appointed for the said purpose found that, a sum of Rs. 54,784-0-9 was 
due to the share of Sultan and later there was a compromise decree for Rs, 52,500. 
The plaintiff came to know of the fraud practised on him and his brother Murad, 
only during the course of the enquiry by the Commissioner. The plaintiff’s case 
is that he became aware of the fraud practised on him and his brother Murad only 
on the date of the compromise decree. He filed the present suit ignoring the re- 
lease deed on the ground that it was void. The respondents-defendants contended 
that the settlement of the partnership accounts was made after full and complete 
scrutiny .of the accounts of the -plaintiff and his brother Murad, that the plaintiff 
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was not entitled to re-open the settlement, that the contention of the plaintiff in 
O.S. No. 35 of 1942 was that the present plaintiff and his brother Murad were not 
entitled to represent them and the said contention was accepted by this Court in 
second appeal, that the release deed was not®*void but at best only voidable and that 
the plaintiff should sue to set aside the same and that the plaintiff has no locus standi 
to maintain the suit as he was adjudged an insolvent. 


r 


The learned District Munsif framed several issues on the pleadings but dismissed 
the suit giving findings on few of the issues which were argued before him. He 
found that the release deed executed by the plaintiff was voidable and not void, 
that the suit was therefore not maintainable without setting aside the settlement of 
accounts and the release deed, that having regard to the value of the release deed 
the suit was beyond the jurisdiction of the trial Court and that the plaintiff has no 
locus standi to maintain the suit. Therefore, he dismissed the suit with costs. 


Before the lower appellate Court the learned advocate for the.appellant did 
not dispute the finding of the trial Gourt that the release deed was at best voidable 
and not void and he conceded that the plaintiff should set‘aside the release ‘deed. 
Then the learned advocate for the appellant took time and filed I.A. No. 499 of 
1957 to amend the plaint by adding a prayer for setting aside the release deed. The 
learned District Judge refused to allow the amendment of the plaint on two grounds, 


First of all, he found that by allowing the amendment of the plaint for the first 
time asked in the lower appellate Court, he would be depriving the defendants of 
a valuable plea of limitation. In this case the contesting defendants took the plea 
in the:trial Court itself that the suit was not maintainable without setting aside the 
settlement of accounts and the release deed dated 1st June, 1932. The trial Court 
framed issue 4 on the said plea but the appellant did not care to amend the plaint 
at any stage of the suit in the trial Court. There is no dispute that on the date when 
the amendment petition was filed, the suit was hopelessly barred by limitation. It 
is well-settled that an amendment which introduced a new cause of action cannot 
be allowed, if the cause of action has become barred by limitation. Paranneth v. 
Madhu, Vithu v. Dhondi®, Ambabai v. Bahu®, Gulzar, v. Kalayan*, Mcleod & Co. v. 
Ivan Fones*, Ram Karan v, Baldeo*, Vaithilingam v, Kandaswami’. 


Secondly, the suit was not in time even on the date of its first presentation. 
The plaint was filed on 4th March, 1953, with the allegation that the plaintiff be- 
came aware of the fraud during the course of the enquiry before the Commissioner 
and that the extent of the fraud was knownyonly on the date of the compromise decree 
on 25th March, 1950. It is significant that the plaintiff has not stated the date on 
which the Commissioner found that Rs. 54,784-0-g was payable by the defendants 
in O.S. No. 35 of 1942 to the heirs of Sultan. The suit by the heirs of Sultan was 
filed in 1942, and even the second appeal in the High Court was filed in 1945. It 
‘is not necessary that the plaintiff should know the extent of fraud for filing the pre- 
sent suit, which is only for taking of accounts on the ground that the release deed 
was obtained by fraud. The plaintiff has come forward with the present suit on the 
last month of the period of limitation with a plea that the plaintiff came to know 
of the extent of the fraud only within three years prior to suit. This has not been 
believed by both the Courts below. Therefore, it is obvious that the suit was not 
in time even on the date of suit. The amendment asked for was both belated and 
unjust and was not rightly granted by the lower appellate Court. 


The learned District Judge was also justified in refusing the amendment on 
another ground, viz., that the effect of allowing the amendment would be to oust 
the jurisdiction of the trial Court to try the suit. The learned District Judge as 
a Court of appeal would have only the powers which the trial Court could have 

“exercised. The decision in Singara Mudaliar v. Govindasami Chetty®, is authority 


1. (1886) LL.R. 13 G. 97. 6. A.LR. 1938 Pat. 44 : 173 I.G. 292. 

2. ee LL.R. 15 Bom. 407. 7. (1930) 60 M.L.J. 713. 

3. (1895) I.L.R. 20 B. 759. 8. (1927) 54 M.L.J. 145: ALR, 1928 Mad, 
4. (1893) LL.R. 15 A. 399. 400, ee 

5, ALR. 1926 Cal, 189: 87 I.C. 218, ' j 
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for the proposition that no Court will permit a plaint to be so amended as to oust 
its own jurisdiction to try the suit. Order 7, rule 10 of the Code of Givil Pro- 
cedure prescribed that the plaint shall at any stage of the suit be returned to be 
presented to the Court in which the suit should have been instituted and that on 
returning the plaint the Judge shall endorse thereon the date of its presentation and 
return, the name of the party presenting it and brief statement of the reasons for 
returning it. The words “at any stage of the suit ” have been added to give effect 
to the decisions in which it was laid that the plaint shall be returned at any stage 
of the suit even after the trial has begun and concluded, unless the Court finds that 
the plaint has to be rejected under Order 7, rule 2 of the Code of Civil Procedure 
viz., where it does not disclose a cause of action ; where the relief claimed is un- 
dervalued and the plaintiff on being required by the Court to correct the valuation 
within a time to be fixed by the Court, fails to.do so, where the relief claimed is pro- 
perly valued, but the plaint is written on paper insufficiently stamped and the plain- 
tiff does not make good the deficiency within the time, if any, granted by the Court ; 
i where the suit appears from the statement in the plaint to be barred by any 
aw. * s 


‘In the present case the plaintiff naturally does not press that the plaint should 
have been rejected, because in such a case the rejection of the plaint takes away the- 
«very basis of the,suit and it is as it were that no suit at all was filed. The dismissal 
of the suit while recognising the existence of the suit, indicates its termination. 


The next point for consideration is, whether the trial Court or the lower appellate 
Court should have directed-the return of the plaint. I have just now indicated 
the scope of Order 7, rules 10 and 11 of the Code of Civil Procedure.. The trial 
Court could not have directed the return of the plaint because it found not that the 
suit was beyond its pecuniary jurisdiction and it could proceed under Order .7, 
rule 10, but because by reason of the various findings the suit should be dismissed. 
The lower appellate Court could not direct the return of the plaint because on the 
date when the amendment was sought for in I.A. No. 449 of 1957, the suit itself was 
hopelessly barred by limitation, The lower appellate Court could only direct the 
return of a viable plaint and not a dead plaint. 


Therefore, no point of law arises and the decisions of ie Court below are’ 
irreproachable and this Second Appeal is diosa. 





VS. — ; Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SUBRAHMANYAM. ‘ 
P. „M. S. M. Mohammad Abduk Samad and others .. Appellants* 
V. 1 
P. M. G. O. Madarsa Rowther and others .. Respondents. 


Partnership Act (IX of 1932), section 69 (1) and (2)—Bar of suit under —If applicable to cases of dis- 
Solved partnership. 


The object of section 69 (1) and (2) of the Partnership Act is to compel a firm, which isa going 
concern, to get itself registered ifi it has to institute a suit or make claim in Courts of law in the firm 
name. The expression ‘firm’ is used in contradistinction to the term ‘dissolved firm’. Neither 
of the sub-sections could apply to a suit instituted by a pemon who claims to have been a partner 
in a dissolved firm or to a suit instituted by a dissolved 

icin against the decree of the Court of the Subordinate Judge of ERN 
in A.S. No. 54 0f 1955 preferred against the decree of the Court, of the District 
Munsif of Tiruvarur in O.S, No. 287 of 1952. `> j 


D. Ramaswami Ayyangar and V. Venkataraman, for Appellants -r 
K. Raman, for Respondents. - 





r *S.A. No, 32 of 1957. : i i 6th February, io 
a g es ee : (17th sa 1880:Sakay) 
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The Court delivered the’ following 
Jupement.—-The plaintiffs whose suit failed in the Courts below prefer this 
second appeal. The plaintiffs and the defendants were doing business in partner- 
ship from 7th February, 1944 to 21st January, 1949. The main business transacted 
by the partnership was procurement and distribution of paddy under the Control 
Orders which were in force during the major part of that period. The partnership 
was dissolved in 1949 and accounts of the dissolved partnership were taken. The 
plaintiffs received their share of the capital and profits and retired from the partner- 
ship. The defendants are continuing the business, The firm was never registered. 


During the period of the partnership, the Government directed the firm to 
pay a sum of Rs. 8,323-6-8 as surcharge on the stocks of paddy held by the partner- 
ship. The money was paid. Subsequently, businessmen in the position of the 
plaintiffs and defendants complained to the Government challenging the legality 
of the Govërnment’s order levying a surcharge. As a result of further consideration, 
the Government directed a refund of a portion of the surcharge which had been 
collected from merchants of that class. In pursuance of that direction, the defen- 
dants were paid Rs. 1,820-12-0 on 23rd October, 1951. That was nearly three years 
after the dissolution of: the partnership. The! plaintiffs instituted the suit which 

-has given rise to the second appeal claiming that, since their shgre of the profits of 
the partnership was a half, they were entitled toʻa half of the sum of Rs, 1,820-12-0. 
They. prayed for a decree for the sum. Both the lower Coyrts have held that, ‘since 
the firm was not registered, the plaintiff’s suit was not maintainable under section 
69. of the Partnership Act (Central Act IX of 1932). 


The plaintiffs’ advocates, appear to have conceded in the lower Courts that 
the suit was within the prohibition enacted in section 6g(1) and to have contended 
that the suit was saved by the exception ‘enacted in section;69 (3). The lower Courts 
have held: that: the suit is not within the exception: enacted in section 69 (3) (a). 


The first point for determination in the second appeal is whether the guit is 
within the prohibition enacted i in section 691) of the Partnership Act. Section 69(1) 
is in these terms : as 

“ No suit to enforce a right arising from a contract or conferred by this Act shall be instituted 
in any Court by or on behalf of any person suing as a partner in a firm against the firm or any persqn 


alleged to be or to have been a partner in the firm unless the firm is registered and the person suing 
is or has.been shown in the Register of Firms as a partner in the firm ” 


“It may be useful to read also section 69(2) which is in these terms : 


"No suitto enforce aright arising froma contract shall be instituted in any Court by or on 
behalf ofa firm against any third party unless the firmis registered and the persons suing are, or 
have been, shown in the Register of Firms as partners in the firm ”. 


The object of section 69(2) is to compel a firm which is a going concern to get 
itself registered if it has to institute a suit or make claims in Court of law. Sec- 
tion 69(1) refers to a suit instituted in any Court by or on behalf of any person 
suing as partner in a firm. Ifsuch a person instituted a suit against the firm or any 
person alleged to be or to have been a partner in the firm, the suit would be dis- 
missed unless the firm had been registered and the person suing was or had been 
shown in the Register of Firms as a partner in the firm. 


33 


“ Firm ” is thus defined in section 4 : 


«£ Persons who have entered into partnership with one another are called individually “‘pariners’? 
and collectively “a oon > and the name under which their’ business is carried on is called the “firm, 
name’ 


That definition makes it clear that the expression “firm.” cannot be applied 
to a partnership except where it is continuing to carry on business. Where the 
partnership has been dissolved, it is referred to in the Act as a dissolved firm, and 
not simply as a firm. Neither section 69(1) nor section 69(2) can apply toa suit 
instituted by a person who claims to have been a partner in a dissolved firm or to 
a suit instituted by or on behalf of a dissolved firm. Such suits lie outside the pur- 
pose of the sub-sections, Their purpose is to compel registration of firms that 


1) MD. ABDUK SAMAD v' MADARSA ROWTHER (Subrahmanyam 7.). Sit 


seek relief in Courts. A dissolved firm cannot be registered. Hence a suit by or 
on behalf of a dissolved firm or by a partner of dissolved firm cannot. possibly .be 
hit by the prohibition enacted in those sub-sections, If a person who is a partner 
in a firm sues the firm for some particular relief or sues an individual partner of the 
firm or a former partner of the firm, the suit cannot be maintained unless the firm is 
registered. - That is because the firm is in being and may be registered. Ifa person, 
who: claims that he is a partner in a firm and whose claim is disputed, sues the firm 
or a partner or a former partner of the firm, such a suit, again, is within the prohi- 
bition enacted in section 69 (1). That is because the suit is instituted by the plaintiff 
in his capacity as partner and since the firm is in being and is capable of being 
registered, it is opposed to the policy of the Act, subject to the exceptions enacted 
in section 69(3), to allow the institution of a suit by a person who claims to be a 
partner unless the firm is registered and his name appears, or appeared, in the Re- 
gister as a partner. But unless there is a firm, that is to say, a partnership that is 
continuing to do business and the suit instituted by the plaintiff involves a basic claim 
on his part to be recognised as a continuing partner of the firm, the suit would not 
be hit by the prohibition enacted in section 69(1) of the Act. In this case, it is admit- 
ted by both parties that the firm was dissolved in 1949. The plaintiffs. were 
partners in the dissolved firm. They sue the defendants who were the.other partners 
of the dissolved fir. The suit and the defence proceed alike on the basis that the 
relationship of partnership has ceased to subsist and that the firm is no longer in 
existence, To such a suit, section 69(1) can have no application. I hold that the 
institution of the suit is not barred by section 69(1) of the Partnership Act. ~ 


In the lower Courts the contention that was urged was that the claim made by 
the plaintiff was to enforce his right and power to realise the property of the dis- 
solved firm. The lower Courts overruled that contention. They were right in 
doing so. ` 

The surcharge refundable to the firm has been realised on behalf of the frm. 
The plaintiffs are seeking now not to realise the property of the disolved firm but 
to reafise from some of the partners of the former firm the plaintifs’ share of the 
money that has been realised. The plaintiffs cannot therefore be said to be en- 
forcing or exercising any right or power to realise the property of the dissloved firm. 
The lower Courts rightly held that the suit is not within the terms of the exception 
enacted in section 69(3) (a) of the Act. Ole 


In support of the proposition that the suit is within the exception enacted 
in section 69(3) (a), the appellants’ learned counsel relies on: Sheo Dutt v. 
Pushi Ramt. In that case, the plaintiff and the defendant were members 
of a firm which had been dissolved. The plaintiff claimed that the defendant 
had overdrawn money from the partnership assets and was further liable 
to bear his share of the loss incurred by the partnership. The suit which 
gave rise to the appeal in the High Court was to recover the money overdrawn 
and the share of the other partner’s loss. Such a suit should be regarded 
as a suit for taking accounts of the dissolved partnership. It was in fact expressly 
found that the accounts of the partnership had never been settled between the 
parties and that, though the plaintiff claimed specific sums of money, the relief which 
should have been claimed and which the Court should grant was the relief of ac- 
counts. A suit for accounts of a dissolved firm is expressly within the exception 
enacted in section 69(3) (a). That suit, regarded as a suit for accounts of a dissc Ived 
firm, was within that exception. But the learned Judges also held that the suit 
might be regarded as a suit to enforce a right to realise the property of a dissolved 
firm. Such a view can, in my opinion, be taken only in a case where property is 
sought to be realised from third. parties for the benefit ofall the former partners of 
the firm. In so far as that ‘decision may be held to be authority for the position 
that a suit like, the present should be regarded as a suit to enforce or exercise the 
right or power to realise the property of a dissolved firm, I should, with great 
respect hesitate to adopt it. - 


coe 





1, A.LR. 1947 All. 229. 
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The second appeal is allowed and the judgments and decrees of the Courts below 
are set aside. 


_ Two questions arising on the pleadiftgs remain yet to be determined. The 
first is whether, under the terms of the dissolution of the partnership, the plaintiffs 
are disentitled to claim any share in the money that has been paid by the Govern- 
ment to the defendants. The second is whether, if the plaintiffs are entitled to 
claim a share, the defendants are entitled to, set off in respect of the sums mentioned 
in the written statement. : 


The District Munsif will restore the suit to its original number on his file and 
will dispose of it afresh in accordance with his findings on the two points mentioned 
above. Both parties will be free to adduce fresh evidence. The evidence already 
on record will be treated as evidence available at the fresh trial. 


The Court-fee paid on the memoranda of appeal in the lower Court and in 
this Court will be refunded. The rest of the costs in all Courts will abide and be 
provided for in the revised decree to be passed by the learned District Munsif. 


` RM. amen! Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAMACHANDRA IYER. 


Sayada Gounder sate Petitioner” A 
z. l 
Veerappa Gounder .. Respondent. 


Limitation Act (IX of 1908), sections 19 and 20—Applicability—Exclusion of period—Bar imposed in 
filing of suits by Madras Indebted Agriculturists (Temporary Relief Act V of 1955) and Madras Indebied 
Agriculturists (Repayment of Debts) Act I of 1956 and Ordinance (I of 1953)—Effect of—Endorsemenit made 
on promissory note more ihan three years after execution but after coming into force of Ordinance UI of 4953) — 
Suffictency to save limitation. ‘ 


The period prescribedin section 19 of the Limitation Act is not limited to the period of the First 
Schedule to the Act; the period which a party is entitled to exclude under any law for the time being 
in force should also be taken into account in computing the period of limitation for a suit. Ifa State 
law which has been validly passed makes it obligatory on the Courts to exclude a period when 
computing the period of limitation, the Courts have to exclude that period ; and if, after excluding 
that period, a suit or application could be filed by a certain date, any acknowledgment or payment 
made in accordance with the provisions of sections 19 and 20 of the Limitation Act, after the expiry 
of the original period of limitation but within the. extended period, should be deemed to be an 
acknowledgment or payment made within the period prescribed for the filing of the suit or 
application. i 2 


Underthe Madras Indebted Agriculturists (Temporary) Relief Act (V of 1954), a bar was 
imposed on suits and applications for a period of one year from the date of commencement of that 
Act ; this was further extended by section 5 of Madras Act I of 1955, The combined operation of 
section 3 of Act V of 1954 and section 3 of Act Lof 1955 was to the effect that a period of one year, 
six months and twenty six days should be excluded in computing limitation. 

- Ona promissory note dated 22nd April 1951, an endorsement was made on 23rd June, 1956 
and a suit thereon was instituted on agrd June, 1956. : 

Held, that the Madras Indebted Agriculturists (Temporary Relief) Ordinance (V of 1953) 
which had come into force before the expiry of the period of limitation for the suit, followed by Acts 
V of 1954 and Act I of 1956, prohibited the filing of a suit till 1st July, 1955 and the endorsement 
made on 23rd June, 1955, validly saved the limitation for the suit, and hence the suit was not barred 
by limitation. > 5 

Sambayya v. Pedda Subbayya, (1937) 2 M.L.J. 703 and Firm Kamta Prasad v. Gulzari Lal, A.LLR. 1955 
All. 41 applied. ` i i 

Chidambaram Chettiar v. Venkatasubba Naick, (1937) 1 M.L.J. 263, referred to. 

¢ 


` . Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the Subordinate Judge, Dindigul, dated roth July, 1956 
and passed in Small ‘Cause Suit No. 141 of 1956. 








+C.R.P. No. 1610 of 1956. 19th November, 1958. 
l (26th Kartika, 1880—Saka.) 


- 


~ 


I]. SAYADA GOUNDER 2. VEERAPPA GOUNDER (Ramachandra Iyer; 7.). 313 


V. C. Sri Kumar, for Petitioner. ` So E E 


Es 
a 


T. S. Kuppuswami Ayyar and K. `S. Naidu, for Respondent. 
~ The Court delivered the following 7 


Jupcment.—This is a revision against the decree in S.C.S. No. 141 of 1956-on 
the file of the Sub-Court, Dindigul. The defendant is the petitioner. The suit 
was laid on the basis of a promissory note, dated 22nd ‘April, 1951. On 23rd June, 
1955, there was an endorsement of payment on the back of the promissory note. 
The suit was filed on 14th June, 1956. The defendant did not appear in the lower. 
Court and was set ex parte : a decree was passed against him as prayed for. The, 
defendant has come up in revision. 


Mr. V. C. Srikumar, learned counsel for the petitioner, contends that, as the’ 
acknowledgment and the endorsement of payment was made three years after the 
date of the promissory note, it could not avail the creditor for the purpose of saving 
limitation. The contention on behalf of the respondent is, that, by reason -of- 
Ordinance V of 1953, followed by Acts V of 1954 and I of 1956 there was a period 
of one year, six months and twenty-six days, during which a suit could not be filed.. 
The prohibition lasted till 1st July, 1955. The Ordinance and the Act had come 
into force before tle date on which the endorsement of payment was made. If the 
endorsement on the back of the promissory note is construed as a valid acknowledg- 
ment there is no doubt that the suit will be within time. The contention of Mr. 
Srikumar is that it cannot be so held notwithstanding the fact that the endorse- 
ment was made at a time when the moratorium was in existence. In support of 
this contention, learned counsel refers .to.the.decision in Chidambaram Chettiar v. 
Venkatasubba Naick*, where it was held that the period prescribed by section 19 of 
the Limitation Act could not include the extension that is given by section 4 for filing 
a suit. In that case, the three-year, period of limitation for a promissory note ex- 
pired during the time when the Court was closed, and an acknowledgment of the 
debt was made after that date, but before the re-opening of the Court. That was 
held not to serve aş a fresh starting point of limitation. On the other hand, Mr. 
T. S. Kuppuswami Ayyar for the respondent refers me to the decision reported ‘in 
Sambayya v. Pedda Subbayya®. In that case, there was a statutory exclusion of time 
by reason of an insolvency which was later on annulled. The plaintiff sought to 
escape the bar of limitation by alleging. that he was entitled to exclude.the whole 
period, during which the proceedings in insolvency were pending coupled with an 
acknowledgment which was given during the pendency of the insolvency proceedings. 
It was held that the period prescribed in section 19 of the Limitation Act was not 
limited to the period of the First Schedule of the Act, and that, in computing the 
period prescribed, the period which a party is entitled to exclude under any law 
for the time being in force should be-taken into account. Under the Madras In- 
debted Agriculturists (Temporary Relief) Act (V of 1954), section 3 imposes a bar 
‘on suits or applications. It stated that no suits for the recovery of a debt shall be 
instituted against any agriculturist before the expiry of a year from the date of the 
commencement of that Act. That provision was extended further, by Act I of 1955. 
Section 5 of the Act runs thus: toe : . 


“In computing the period of limitation or limit of time prescribed for a suit for the recovery 
ofa debt or an application for the execution ofa decree passed in such suit, the ‘time during which 
the institution of the suit or the making of the application was barred by section 3 of the 
“Ordinance or section 3 of this Act, or during which ‘the plaintiff or his- predecessor-in-title 
believing in good faith that section 3 of the Ordinance or section g of this Act applied to such suit or 
such application, refrained from instituting the suit or making the application, shall be excluded.” ` 


8 of that enactment,stated that,:in.computing the period of limitation for a suit.or 
4. ~(1937) 1 M.L.J. 263.. - 2. (1937) 2 M.L.J. 703. 9 o toos 
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recovery of a debt or an application for the execution of a decree in respect of a debt, 
the time during which the institution of the suit or the making of the application 
was barred under section 3 shall be excluded. The result of the operation of section 3 
of Act V of 1954 and section 3 of Act I of 195 read along with section 5 of the former 
Act and section 8 of thelatter Actis that a period of one year, six months and twenty- 
six days should be excluded from the computation of limitation. If the principle of 
the decision reported in Sambayya v. Pedda. Subbayya}, is applied. the acknowledgment 
in the instant case would save limitation. A similar case to the present one is the one 
reported in Firm Kamta Prasad v. Gulzari Lal®, where it was held that, if a Provincial 
Act has been validly passed and it makes it obligatory on the Courts to exclude a 
period when computing the period of limitation, the Courts have to exclude that 
period, and, if, after excluding that period, a suit or an application could be filed by a 
certain date, any acknowledgment or payment made in accordance with the provi- 
sions of sections 19 and 20, after the original period of limitation has expired, but 
within the extended period, should be deemed to be an acknowledgment or pay- 
ment made within the period prescribed for the filing of the suit or an application. 
This decision certainly supports the contentidn on behalf of the respondent. The 
object of the Legislature is that the acknowledgment should have been made before 
the claim was barred by limitation ;.and under the Madras Acts V of 1954 and I of 
1955, the claim has not become barred by limitation by reason pf the extension of 
time allowed by the enactments by excluding certain period. Any acknowledg- 
ment within the priod of the extended time would be a valid acknowledgment with- 
in the meaning of section 19 of the Limitation Act. In that view, the decision of the 
lower Court is correct. This Civil Revision Petition fails and is dismissed with costs, 


P.R.N. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATIA. 


PILLat Š 

Adakalathammal and others i .. Appellants” 
v. 

Chinnayyan Panipundar and others .. Respondents. 


‘ Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948),° section 56 (1)—Bar 
of jurisdiction of Courts under—Scope of —Effect of repeal of the section by amending Act XXXIV of 1958. 


Having regard to the material provisions of the Madras Estates Land (Abolition and Conver- 
sion into Ryotwari) Act, 1948, section 56 (1) (¢) of the Act could refer only to a dispute as to rights. 
under the Act, i.e., the right to obtain a ryotwari patta. There is nothing in any of the provisions 
of the Act which prevents a civil Court from entertaining a suit for possession by a person who 
had been in possession and who had been dispossessed. Sub-clause (c) ofsub-section (1) of section 
56 should be read along with the other provisions of the Act and the rights and privileges which 
can be recognised and conferred by or under the Act. So understcod there could be no conflict 
between the jurisdiction of civil Courts and that of Settlement Officers under the Act. The 
exclusion of the jurisdiction of civil Court cannot by implication be held to be more than what is 
necessary for working out the rights created by the Act. 


Soosai Udayar v. Andiappan Ambalam, (1959) 1 M.L.J. 195, approved. 


(Obiter.—The repeal of section 56 of the Act by the Amending Act XXXIV of 1958 puts an end. 
to the controversy regarding jurisdiction of civil Courts and even suits originally instituted in civil 
Courts and transferred to the settlement officer or plaints returned for being presented to the settle- 
ment officer would have to be sent back to respective civil Courts.) 


Appeals against the decrees. of the District Court, West Tanjore at Tanjore, 
in A. S. Nos. 26 and 20 of 1954 respectively preferred against the decrees of the 
Court of the District Munsif of Tiruvaiyaru in O.S. Nos. 107 and 108 of 1953, etc. 





~ 


1. (1937) 2 M.L.J. 703. 2 ALR. 1955 All. 41. 


. * 5, A. Nos. 171, 172 and 487 of 1955 15th January, 1959. 
and A.A.O. No. 46 of 1956. (25th Pausa, 1880-—Saka, } 
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S: A. Nos. 171 and 172 of 1955. ; 
T. S. Kuppuswami Ayyar, for Appellant. 
S. Viswanathan and B. R. Dolia, for Respondent. 
S.A. No. 487 of 1955. : a 
`G. R. Fagadisan, for Appellant. ~, : 
M. S. Venkatarama Ayyar, for 1st Respondent. 


A, A. O. No. 46 of 1956. 

G. R. Fagadisan and V. Ratnam, for Appellant. 

T. S. Kuppuswami Ayyar, for Respondent. S an OB , 

The Judgment of the Court was delivered by f 

Rajamannar, C.F.—The only question in these appeals is whether the jurisdiction 
of the Civil Courts to try a suit for possession and other incidental reliefs based on 
title is ousted by section 56 (1) of the Madras Estates (Abolition and Conversion into 
Ryotwari) Act, 1948. These Appeals have been posted before a Division Bench be- 
cause Ramaswami Goundar, J., considered that there was a conflict between the deci- 
sion in Writ Petition No. 670 of 1955, C.R.P. No. 340 of 1956 and State of Madras v. 
Swaminthan!, Section 56 (1) of the Madras Estates (Abolition and Conversion into 
Ryotwari) Act, wkich will be referred to in the course of this judgment as the Act, 
runs thus : es 

** Where after an estate is notified, a dispute arises as to (a) whether any rent due from a ryot 
for any fasli year is in arrear or (6) what amount of rent is in arrear or (¢) who the lawful ryot in 
respect of any holding is, the dispute shall be decided by the Settlement Officer.” : 
To understand the implication of this section it is necessary to refer to other sections 
ofthe Act. Section 3 (b) provides that with effect on and from the notified date and 
save as otherwise expressly provided in the Act, the entire estate notified shall stand 
transferred to the Government and vest in them, free from all encumbrances. Under 
clause (¢) of the same section all rights and interests created in or over the estate be- 
fore the notified date by the principal or any other landholder shall, as against the 
Government cease and determine and under clause (d) the Government may, after 
removing any obstruction that may may be offered, forthwith take possession of the 
` estate and all accounts, etc., relating to the estate. There is a proviso to clause ( 

which is important. It runs thus: . 


t Provided thatthe Government shall not dispossess any person of any land. in the estate in 
respect of which they consider that he is prima facie entitled to a ryotwari patta : 


(i) If such person is a ryot, pending the decision of the Settlement Officer as to whether he 
is actually entitled to such patta ; E 


(ii) if such person is a landholder, pending the decision of the Settlement Officer and the 
Tribunal on appeal, if any, to it, as to whether he is actually entitled to such patta.’”” 
Clause (¢) makes it clear that no person shall be entitled to any rights and privileges. 
except those which are recognised or conferred on him by or under the Act. Under 
section 11 every ryot in an estate is entitled to a ryotwari patta in respect of all 
ryoti lands which immediately -before the notified date were properly included or | 
ought to have been properly included in his holding and which are not lands of a 
particular description. Section 12 confers rights on the landholder to obtain a 
ryotwari patta in respect of private lands and other lands falling under clause (b) (i), 
(ii) and (iii) which it is not necessary to quote. Section -13 deals with lands in an 
inam estate in which the landholder is entitled to a ryotwari patta. The Settlement 
Officer is the authority to examine the nature and history of all lands in respect of 
which the landholder claims a ryotwari patta under section 12, 13, or 14. Section 
56 occurs among the miscellaneous provisions of the Act. Though in terms section 
56 confers on the Settlement Officer the power to decide a dispute as to who the 
lawful ryot of any. holding is, there is no corresponding provision expressly taking 
“away the jurisdiction of the Civil Court. Section 65 no/doubt bars thé jurisdiction. 
of Courts in certain cases ; but that is more in the nature of an immunity section. 
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Having regard to the material provisions of the Act and having regard to the 
express languages of such provisions and without referring to any decided authority 
we are of opinion that clause (e) in section 56, sub-section (1) of the Act refers only to a 
‘dispute as to rights under the Act, that is, thé’right to obtain a ryotwari patta. The 
‘decision of the Settlement Officer would be necessary in case of a dispute to work 
out the right conferred under section 11 on every ryot in an estate to obtain a ryotwari 
patta in respect of ryoti lands which were included or ought to have been included in 
his holding. The proviso to section 3 (d) which has been quoted earlier in this 
judgment prevents Government from dispossessing any person of any lands in an 
estate in respect of which they consider that he is prima facie entitled to a ryotwari 
patta, if such a person is a ryot pending the decision of the Settlement Officer as to 
whether he is actually entitled to such a patta. It follows, therefore, that if a person 
has been in possession of ryoti land and another person has trespassed on his holding 
and no ryotwari pata has actually been granted to either of the persons, there is 
nothing prima facie in any of the provisions of the Act which prevents a civil Court 
from entertaining a suit for possession by a person who had been in possession and 
who had been dispossessed. Such a dispute would not necessarily mean that the 
‘successful party would be eventually entitled to a patta. To give one instance, if the 
‘person in possession was a sub-tenant from a ryot for a fixed period and during that 
period he had been dispossessed by another, the sub-tenant could jnaintain a suit for 
possession and even obtain possession ; but eventually the patta may be granted only 
to the ryot in respect of the holding and not to the sub-tenant who might have succeed- 
ed in his suit for possession against the trespasser. Clause (c) in section 56 (1) should 
be read along with other provisions of the Act and the rights and privileges which can 
‘be recognised and conferred by or under the Act. So understood there is no conflict 
‘between the jurisdiction of a Settlement Officer and the jurisdiction of a Civil Court, 


The suits out of which the above appeals arise were all suits simpliciter for re- 
«covery of possession on the ground that the plaintiff is entitled to the concerned land 
and that the defendant or defendants are trespassers. Section 56 (1) cannot by 
implication take away the jurisdiction of the Civil Court to try such suits. ° 


_ We shall now examine the decisions which made Ramaswami Goundar, J., refer 
the appeals for decision by a Division Bench. In Writ Petition 670 of 1955 the ques- . 
tion of jurisdiction of a Civil Court to try a suit for possession did not fall to be decid- 
ed. That case dealt with the jurisdiction of an Estate Manager to decide a dispute 
as to registration of lands in the land register. Certain rules made by the Govern- 
ment under the Act were relied upon in support of such a jurisdiction. It was held 
by Rajagopala Ayyangar, J., that the Estates Manager has no jurisdiction to enter- 
tain an application to register lands in the name of any particular person. The only 
` observations ‘of the learned Judge which have, if at all, any relevancy are the 

following :. l ra 

“The only question for determination was who among the rival claimants was entitled to 
the grant ofa patta. The determination of the dispute was specifically entrusted by the provisions 
of the enactment to the Settlement Officer under section 56 (1) (c) which necessarily means that the 
decision of such a dispute was excluded from the competence ‘of other authorities, for it would be 
most illogical to construe the enactment as clothing the Estate Manager to decide the same 
‘dispute and give a decision asto what prima facie the rights of the parties are, leavingitto the 
_ Settlement Officer to decide the same matter so as to be finally binding on the parties.” 
‘The learned Judge „was not called upon to decide if section 56 (1) (c) barred™the 
jurisdiction of a civil Court to try a suit for:possession in respect of a holding in ani 
estate which had been taken over by the Government. 


_  , The decision of Mack, J., in State of Madras v. Swaminathan}, has in our opinion 

no direct bearing. ` In that case the plaintiff filed a suit for declaration that particular 

lands were his ryoti lands and for a permanent injunction restraining the Govern- 

ment from in any way interfering with his enjoyment. In that case there was‘no 

dispute inter se as between the two persons as regards possession of ryoti land. The 

learned Judge held that the Estates (Abolition and Conversion into Ryotwari) Act, 
2 o.-* 32 = iai = = Pars A - 
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(XXVI of 1948) cast upon all applicants, who considered themselves entitled to. a 
ryotwari patta, right to make an application to the Settlement Officer. The learned. 
Judge stated : i Dias TE 
“It is the Settlement Officer in the first instånce, who should decide in accordance with the statu- 
tory requirements of the new Act whether a person is entitled to a ryotwari.patta, I do not think. 
that the Act can be circumvented by a plaint such as this, which is filed for a decjaration that these 
two survey numbers in respect of which plaintiff really wants a ryotwari patta under the new Act are 
ryoti lands. . . . . . . . .-The plaint is dismissed as not maintainable in a Civil Court and 
paintiff referred to his remedy by way ofan application under section 11 before the Settlement Officer, 
who will doubtless give the fullest consideration to his case a point of considerable importance being 
whether the plaintiff has,in fact, himself cultivated these lands since 1923 as he now claims, without. 
any further objection from the revenue authorities,’ ` , 


It is obvious that in that case the rights which Were claimed by the plaintiff were 
rights as against the Government and in substance he wanted the grant of a ryotwari 
patta to him. Obviously such a right could be enforced only by the Settlement 
Officer. So neither of these decisions is an authority for excluding the jurisdiction of 
a Civil Court to try a suit for recovery of possession of land situated in an estate, by a 

person claiming to be the ryot from a person alleged to'be a trespasser. The decision 
in C.R.P. 340 of 1956 which was rendered by one of us is directly in point as it arose 
out of a suit for recovery of possession and mesne profits. The plaintiff claimed titlé 
to the land and algeged that the defendants had trespassed. An objection was taken. 
on behalf of the defendants that the Civil Court had no jurisdiction to try the suit. 
But that plea was overruled. It was held that there was no substance in the preli- 
minary plea that the Civil Court had no jurisdiction to entertain the suit, which was a 
suit for recovery of possession and mesne profits on the basis that the defendants had 
trespassed on the property belonging to the plaintiff. There was, however, no 
discussion of the question. In a recent case Soosai. Udayar v. Andiappan Ambalam', 
Ramachandra Iyer, J., had to consider this question. The learned Judge after a 
discussion of the provisions of the Act and decided cases held that the Civil Court had 
jurisdiction to try a suit for possession filed on the ground that the plaintiff possessed 

kudiyaram rights in the lands and the defendants had trespassed on the lands and 

that section 56 of the Act did not oust the jurisdiction of the Civil Court to try such 
a suit. The learned Judge considered that the jurisdiction conferred on the Settle- 
ment Officer was only for purpose of working of the Act,.i.e., to enable the grant of 
patta, etc. The object of section 56 being to enable an adjudication of a‘dispute for the 
purposes of the Act, exclusion of the Civil Court’s jurisdiction cannot, by implication, 
be held to be more than what is necessary for working out the rights created by the 
statute. We are in entire agreement with this decision of Ramachandra Iyer, J. 
We agree that S f i f - 


“Tf the relief claimed in a Civil Court is not what is created or granted by the Act,e.g., the right 
to obtain patta, but a civil right the jurisdiction of the civil Court which always existed, cannot be 
held to be ousted as the statute does not either expressly or impliedly extinguish such rights.” ` 


We accordingly hold that the right of the Civil Court to entertain and decide’ 
the suits out of which these appeals arise is not taken away by section 36 (1) of the 
Act. $ ` f ie 

Since the appeals were heard our attention was drawn to a very recent enactment 
namely, Act XX XTV of 1958, an Act to further amend the Madras Estates (Abolition 
and Conversion into Ryotwari) Act and other-Acts, Section g of this Act is as follows: . 

“ (1) Section 56 of the principal Act (Act XXVI of 1948) shall be omitted. _ ae 
(2) Any legal proceedings pending by virtue of the-said section,56 immediately before the 
date of the commencement of this section, whether before the Settlement Officer or the Tribunal, ° 
shall, by virtue of this section, abate on the date of such commencement. i > 
Henceforward the question has really become academic because with the disappear- 
ance of section 56 there can be no basis for the’plea that the jurisdiction of the Civil 
Court has been ousted. Sub-section (2) .of section g prevents any contention that in 
-spite of the repeal of section 56 proceedings pending when the Amendment Act came 
into force would be saved. Actually there was no proceeding pending under section. 
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56 in any of the cases before us. It is obvious that even if we had held that the juris- 
diction of the Civil Court had been ousted by section 56 of the Act, nevertheless 
having regard to section 9 of the Amendment Act, such a plea would no longer be 
maintainable, and even if proceedings had been taken under section 56 before the 
Settlement Officer, such proceedings would automatically end. Though section 9, 
sub-section (2) of the Amendment Act declares that all proceedings before the Settle- 
ment Officer shall abate there is no indication as to what should happen to suits which 
had been originally instituted in a Civil Court but had been transferred to the file 
of the Settlement Officer, or plaints which had been returned by the Civil Court to 
be presented to the Settlement Officer. Presumably such suits and proceedings 
would be sent back to the respective Civil ‘Courts in which the original suits and 
proceedings commenced. 


In the result Second Appeal Nos. 171 and 172 of 1955 will be allowed and the 
‘suits will be remanded for trial on the merits to the District Munsif’s Court, Pattu- 
kottai. Second Appeal No. 487 of 1955 will be allowed and the appeal will be heard 
on the merits by the learned District Judge of West Tanjore. The Court fee paid on 
the Memorandum of. Second Appeals will be refunded. C.M.A. No. 46 of 1956 
will stand dismissed. There will be no costs in any of these matters. 


RM. —— Second Appeals Nos. 171 and 172 of 


1955 and 487 of 1955 allowed: 
C. M. A. No. 46 of 1956 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- (Appellate Jurisdiction.) 


Present :-—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice GANAPATIA 
PILLAI. š 


The Vellore Electric Supply Corporation, Ltd. .. Appellant* 
F v. . 
State of Madras, by Chief Engineer (Electricity) and another .. Respondent. * 


Arbitration Act g of 1940), section 30 (a)—Scope—Setting aside award—Arbitrator misconducting the 


proceedings—Su rounding ctrcumstances—Limtts of the rule to the arbitrator making use of. 


Where the award is purely upon a question of Jaw it would not be open to attack the legality of the 
award on the ground that the arbitrator has misconducted the proceedings. 


There is a well-known distinction in the authoritieshetween the decision of an arbitrator upon a 
pure question of law and a decision of the arbitrator upon the dispute between the parties, which 
rests incidentally upon the decision on a question of law. In the former case the parties having 
elected to accept the decision of the arbitrator on the question of law, if would not be open to them 
to Attack the decision on the ground that the decision was wrong, while, in the latter case it would 
be open to them to attack the finding of the arbitratorif an error of law was apparent on the face of 
the record which formed the basis of the finding of the arbitrator. 


Where the directions of a deed are unintelligible the surrounding circumstances could be taken 
into account by the arbitrator in coming to the conclusion as to the interpretation of those terms in 
the deed. 


The question referred to for arbitration in the instant case was only a question of law, the 
interpretation of the relevant clauses in the agreement. . 


When the relevant clauses are totally inconsistent and could not be reconciled it would not be 
entirely correct to say that the conduct ofthe parties with relation to the interpretation of this contract 
for a period of time prior to the dispute would be inadmissible. The arbitrator has merely looked into 
the attendant circumstances for the purpose of making intelligible the terms of the agreement and 
of applying them to the facts. 


The statement in the award of the arbitrator that he relied upon the circumstancesattending the 
transaction cannot be taken to indicate, unless this is clearly established that he took into*account 
the fact that other licencees in the State has submitted to the interpretation put by the Government 
upon similar clauses in the agreements which they had executed. 


. Kelantan Government v. Duff Development Co., 1923 A.C. 395 and 1955 S.C.J. 445: (1955) 2 S.C.R. 


48 3 (1955) 2 M.L.J. (S.C.) 23 and Dwarkadas v. Union of India, 1955 S.C.J. 445 : (1955) 2 S.CiR. 
48: (1955) 2 M-L.J. (S.C.) 23 : A.LR. 1955 S.C. 469, referred. 
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On. appeal under section 39 of the Indian Arbitration Act (X of 1940) and 
clause 15 of the Letters Patent from the Judgment and Order of the Hon’ble Mr. 
Justice Panchapakesa Ayyar, dated 13th August, 1954 and made in the exercise of 
the Ordinary Original Civil Jurisdiction of this Court in O.P. No. 6 of 1954. 

M. Subbaroya Ayyar, S. Krishnamurthi and T. Srinivasamurthi, for Appellant. 

The Government Pleader (B. V. Viswanatha Ayyar) for Respondent. 

The Judgment of the Court was delivered by ` 

Ganapatia Pillai, J.—These two appeals arise out of the judgment of Panchapa- 
kesa Ayyar, J., disposing of O.P. No. 181 of 1953 and O.P. No. 6 of 1954 on the 
Original Side of this Court. The former petition was filed by the State of Madras 
for passing a decree in terms of the award, Exhibit P-6, made by the arbitrator, Mr. 
B. Somayya, a retired Judge of this Court, on 2nd October, 1952. The latter O.P. 
was filed by the Vellore Electric: Supply Corporation, Ltd., for setting aside the 
award under section 20 (a) of the Arbitration Act, or, in the alternative, for remitting 
the award to the arbitrator and directing him to reconsider the matter under section 
16 (1) (¢) of the Act. The learned Judge dismissed the.latter petition and ordered 
the former. 


Though three grounds were urged before Panchapakesa Ayyar, J., for setting 
‘aside the award ar remitting it, learned counsel for the Electric Supply Corporation 
before us urged only one ground, namely, that the arbitrator had misconductéd 
the proceedings by taking into account extraneous matters in construing the agree- 
ment, Exhibit P-5, in coming to the conclusion that the interpretarion of clauses 27 
and 29 of that agreement contended for by the Government of Madras was the right 
interpretation. 


The dispute arose between the Government and the Vellore Electric Supply 
Corporation, Ltd.,-as regards the disposal of certain surplus profits made by the 
Company during the years 1946-47, 1947-48 and 1948-49 by the sale of electric 
power. Electric power was being purchased in bulk by the Company from the 
GoVernment of Madras under an agreement, dated 27th July, 1936, which expired on 
27tl September, 1948, and under a further agreement commencing from 28th 
Setpember,- 1948, which was in force at the time of the arbitration. In both these 
agreements, provision was made for constituting a consumers’ fund from out of the 
profits earned in excess of a fair limit. Clauses 27, 28 and 29 of the agreement, dated 
27th July, 1936 and clauses 29, 30 and 31 of the agreement, datéd 28th September, 
1948, provide for the constitution of this fund and the allotment of a share of the profits 
of this Company to this fund for distribution among consumers. Clause 29 of the old 
agreement and clause 31 of the new agreement provide for computation of operation 
and maintenance expenses which were to be excluded from the profits for ascertain- 
ing the share of the profits that should be taken over to the consumers’ fund. Sub- 
clause (b) of both these clauses provides that all rents, rates and taxes (but excluding 
income-tax) and payments made for insurance of property shall be taken into account 
in working out the operation and maintenance expenses. ‘There is a slight difference 
between these two clauses in that the later agreement took into account the electri- 
city duty, while the former did not. That is of no consequence in this case. Clause 
27 of the old agreement and clause 29 of the new agreement provide for the share 
of profits which should be paid into the consumers’ fund. Clause 27 of the old 
agreement provided thus : : i i 


“When the profits made by the licensee and available for distribution as interest and dividends, 
exceed.an amount equal to 10 per cent. on the paid-up capital including loans invested in the 
enterprise, that excess shall be utilised for the benefit of the consumer and shareholder. Sixty, per 
cent. of the excess over 10 per cent. shall be contributed to a ‘ consumers’ Fund’. The remainder 
of 40 per cent. of the excess shall be retained by the licensee for distribution in the form of increased 
dividends or for such other purpose as may benefit the shareholders.” ` 


The corresponding, provision irí clause 29 of the later agreement is as follows : : 


“When the profits made by the licensee and available for distribution as dividend exceed an 
amount equal to 8 per cent. on the paid-up capital invested in the enterprise, that excess ‘shall be 
utilised for the benefit of the consumer”. 
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There were slight variations between these two clauses in other details, which are 
not material for our present purpose. Clause 28 in the old agreement and clause 
30 in the new agreement provided for the definition of ‘profits’ which was the subject- 


matter of division between the share-holdess and the consumers. Clause 28 runs 
. thus: ae 


‘Profits in this case is defined as the difference between the gross revenue and operation and 
maintenarice expenses of the system, which include depreciation and emergency fund’”’, 


.- Clause 30 ig identical, clause 29 of the old agreement and clause 21 of the 
new agreement indicated the items which could be-included in the operation and 
maintenance expenses indicated in the previous clause. The licensee-Company had 
subscribed to the interpretation put upon these clauses by the Government: prior to 
1948. But, in 1949, when it had to comply with the terms of the new agreement, 

_ by which the limit for profits was fixed at 8 per cent., it raised the objection that 
income-tax paid by the Company should .be deducted from divisible profits before 
‘calculating the amount allottable to the Consumers’ Fund. The Government did 
not accept this interpretation, and in accordance with the terms in the agreement 
providing for arbitration, the parties agreed to refer the interpretation of these 
clauses to Mr. B. Somayya, and he gave the following awards : 


“I have been asked to give my decision as regards interpretation of clauseg 27 to 29 of the power 
agreement relating to the payment df inccme-tax. I heard the advocates for the parties and have 
perused the documents filed before me. - . 


“The matter is not free from difficulty. Several considerations were urged in support of the 
two conflicting views and I may say that there is great weight in the arguments urged on either side- 
After giving my best consideration, I have come to the conclusion that the view urged by the State 
Government is right. Having regard to the wording of the document and the circumstances 
attending the transaction, I hold that no deduction of income-tax should be made from profits and 
that it should be apportioncd-as specified in clause 27 of the old and clause 29 of the new agreement 
‘and that the licensee should itself bear the burden ofincome-tax on the entire profits. Sey cae 


-+ The argument of Mr. M. Subbaraya Ayyar for the Company was that the arbi- 
trator misconducted the proceedings in that he allowed himself to be influenced hy the 
transactions which the Government had with the other electric licensees in the State 
who had submitted io the decision of the Government that income-tax should not 
be deducted before ascertaining the’ profits allottable to their consumers’ fund. 
He maintained thatthe arbitrator was as much bound by section 91 and _ section, g2 
‘of the Indian Evidence Act as any-Court of law and the arbitrator was not entitled 
‘to look into any evidence other than the document, the clauses of which he was called 
‘upon to interpret, and—the argument ran—if, in arriving at his conclusion as to the 
interpretation of the disputed clauses, the arbitrator had admitted or considered 
extraneous evidence which was inadmissible, his conduct amounted to misconduct of 
the proceedings. He further maintained that, where partly relevant and partly 
irrelevant matter are relied ‘on by the arbitrator for his conclusion and where it is. 
‘impossible to say to what extent the mind of the arbitrator was influenced by the 
irrelevant material used, the finding of the arbitrator is totally vitiated. In support 
‘of this proposition, he relied on the Supreme Court decision in Dhirajlal v. Commissioner 
“of Income-tax1. In view of the limited scope of the enquiry open to us, it is not neces- 
‘sary for us to examine the argument of Mr. Subbaraya Ayyar as to the basis and 
:effect of payment of income-tax by a company on its profits. The propositions he 
-‘advanced based upon Cull v. Intand Revenue Commissioners®, and the Indian Income- 
tax Act that a limited company pays tax on its own liability and‘not as agent for its 
shareholders and that there is no such thing as tax-free dividend known to the 
Income-tax Code, which'knows of only dividends from which taxes had been deduc- 
ted at the source and dividends from which tax had not been so deducted, do not 
„therefore fall for our examination. i 


It is common ground that the provisions of the Indian Evidence Act do not as 
such apply to proceedings before an arbitrator: Obviously, having regard to this 
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provision found in section 1 of the Indian Evidence Act, detailed rules found in 
Chapter VI of that Act regarding exclusion of oral evidence by documentary evi- 
dence in a case covered by a document will not apply as such to proceedings before 
the arbitrator. But the learned Govemnment Pleader did not go to the extent of 
contending that no rules of evidence at all would apply to arbitration proceedings. 
He made a distinctior. between reception of wholly inadmissible evidence as being 
‘opposed to principles of natural justice and reception of mattér which, under certain 
condition, though not strictly admissible under the Indian Evidence Act for constru- 
ing the terms of a written contract, may still be relevant to decide the dispute before 
the arbitrator which arises out of such a written contract. We do not consider it 
necessary to lay down in this case the exact scope of the limitations of the rule govern- 
ing applicability of the rules contained in the Indian Evidence ‘Act to arbitration 
proceedings. ‘The limited question we are called upon to decide here is whether, in 
referring to “the circumstances attending the transaction” as part of the material, 
upon which the arbitrator based his interpretation of the relevant clauses, he had 
misconducted the proceedings by admitting wholly ‘inadmissible evidence. 


The contention of Mr. Subbaraya Ayyar was that, though the arbitrator had not 
indicated what these circumstances were, they could only: refer to the fact that other ~ 
licensees in the State had been excluding income-tax paid on the profits in calculating ` 
the share of profit8 attributable to the Consumers’ Fund. In the statements of thé 
case filed before the arbitrator by both the parties, there is indeed reference to this 
fact. Equally, there is also reference in the statement of the case of the Government 
and the documents produced before the arbitrator to the fact that the present licensee, 
the Vellore Electric Supply Corporation, had itself subscribed to the Government’s 
interpretation of the three clauses in dispute as regards division of profits for 1946-47 
and 1947-48. ‘The present contention of the assessee-company was put forward only . 
‘when it had to,comply with the terms of the new agreement in 1949, where the limit 
for non-divisible profits was lowered tọ 8 per cent. The previous limit was 10 per 
cent, This circumstance is certainly one which will fall under the words “circum- 
stances attending the transaction”, used by the arbitrator in his award. This can=, 
not be termed irrelevant for the-purpose-of construing the three clauses in question, 
‘because, it amounts to conduct of the parties in giving ‘effect to the terms of the agree~_ 
ment upto a certain point of time before the dispute arose. Indeed, there is obvious 
conflict between clauses 28 and 29, which provide for computation of the profits divi- 
‘sible, and clause 27 which fixes the percentage of the profits to be allotted to’the™ 
Consumers’ Fund. Clause 27 specifically states that the total profit of the company - 
‘for the purpose of division shall be'taken as profit available for distribution as dividends. 
‘and interest, whereas.by reason of clauses 28 and 29 the income-tax payable by the 
‘Company shall be excluded from such profits. Where-two such provisions ina 
contract are totally inconsistent and could not be reconciled, it would not be entirely 
correct to say that the conduct ofthe parties with relation to ‘the interpretation of this 
contract for a ‘period of time prior to the dispute would be inadmissible, 


Apart from this, we are satisfied on the authorities that the award in this case! 
is purely upori a question of law and it should not be open to the licensee-company to 
‘attack the legality of the award on the ground that the arbitrator had misconducted 
‘the proceedings. There is. a well-known. distinction in the authorities between the 
‘decision of an arbitrator upon a pure question of law and:a decision of the arbitrator 

upon the dispute between the parties, which rests incidentally upon the decision on a’ 
question oflaw. In the former.case, the parties having elected to accept the decision. 
_of the arbitrator on the question of law, it would not be open to them to attack the 
decision on the ground that the decision was wrong, -while .in the. latter. case, it 
would be open to them to attack the finding of the arbitrator ifan error of law: was 

‘apparent on the face of the record, which formed the basis of the finding of the 
arbitrator. ‘ 


: There are no de cases for PE on this point. T the Howie decisions 
‘throw: some light on the aceon Indian Law and the Fnglish I io on ‘the subject 
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are the same. The House of Lords in Kelantan Government v. Duff Development Co.*, 
‘laid down that where a question of construction of document was specifically referred 
to arbitration, the decision of the arbitrator should not be set aside, merely because the 
Court would have come to a different concltision unless it appears on the face of the 
award that the arbitrator had proceeded illegally, that is, had decided on evidence 
which was inadmissible or on principles of construction which the law did not coun- 
tenance. They specifically laid down that an arbitrator, in construing a deed, was 
‘entitled to have regard to the surrounding circumstances not only for the purpose 
of making intelligible the terms of the deed and of applying them to the facts, but also 
for the purpose of implying in the deed a covenant which is not expressed therein. 
The case now before us is not one where the arbitrator has introduced any covenant 
in the deed by process of implication. He has merely looked into the attendant cir- 
cumstances for the purpose of making intelligible the terms of the deed and of applying 
them to the facts. In dealing with the objection to the award, Viscount Cave, 
_ L.G., said this : . ; . : 


“ First, it is said that the statement in the award that the arbitrator has taken into account the 
circumstances attending the preliminary negotiations and the conclusion of the agreement shows that 
he in fact’ took into account the negotiations themselves and drew from them an inference as to the 
‘contract by which the parties intended to be bound. If he did so, he was in error. But, I do not 
think that the statement can fairly be so read. The circumstances attending the preliminary negoti- 
ations are different from the negotiations themselves, and, although the phrase is not a happy one 
I think it means no more then this, that the arbitrator had regard to the facts existing before and down 
to the date of the deed. - 


But itis said that, even so, it appears by the award that he has used knowledge of those facts for a 
wrong purpose ; that he was entitled to have regard to the surrounding circumstances for the purpose 
of making intelligible the terms of the deed and of applying them to the facts but not for the purpose 
ofimplying in a deed a covenant which was not expressed therein. I know of no authority for so 
limiting the ordinary rule. No doubt, the surrounding circumstances may not be used for the 
purpose of adding to a deed a stipulation to which the parties did not intend by that deed to agree. 
But, ifa judge or an arbitrator, knowing the terms of a deed and the circumstances surrounding its 
execution, is satisfied by those means that the parties intended by that instrument to agree to terms 
which, though not clearly expressed are in his belief, to be implied in it, there is no reason why he 
should not give effect to his opinion’’. e 


This quotation sets out the limits of the rule as to the use which an arbitrator 

-can make of surrounding circumstances. It explains that where the directions of a 

` deed are unintelligible, as terms of the three clauses in the instant case indeed are if 

they are to be read together, the surrounding circumstances could be taken into 

account by the arbitrator in coming to his conclusion as to the interpretation of these 

‘terms in the contract or deed. This statement of the rule has received the approval 

‘of our Supreme Court in Dwarakadas v. Union of India*. "The decision of the House 

of Lords in Ketantan Government v. Duff Development Cot., was re-affirmed by the same 

Tribunal in F. R. Absalom Lid v. Great Western (London) Gapden Village Society®. There 
Lord Warrington of Clyffe, said thus : 


“I have also again read the opinion expressed in this House in Kelantan Government v. Duff Develop- 
ment Co.1, I think it is clear that this case decides that, in order to come,within the rule that a decision 
of an arbitrator on a point of law is final, it must be shown that the point is specifically referred to. 

‘It recognises the distinction between casesin which a question of law is specifically referred for a 
decision and those in which such a question is involved incidentally, as it is the present case.”’ 


There is no dispute that the question referred to the arbitration of Mr. B. Somayya 
was only a question of law, because he was called upon to give a decision on the 
interpretation of the three relevant clauses in the agreements. No other dispute 
was referred to him. The following passage in Halsbury’s Laws of England, Volume 
2, 3rd edition, page 35, summarises the English Law on the subject :— 


“* Conduct of Proceedings.—In the conduct of the proceedings the arbitrator or umpire must con- 
form-to any directions which may be contained in the agreement of reference itself. Subject to 
-any such directions, he should observe as far as may be practicable the rules which prevail at the 
trial of an actionin court. Buthe may deviate from those rules, provided that, in so doing, he goes 
not disregard the substance of justice. Thus, the arbitrator is bound by the rules of evidence, 
and although the parties may agree that the rules of evidence as observed in the courts shall not be 


tr O 





1. L.R. (1923) A.C. 395- (1955) 2 M.L.J. (S.C.) 23: A.LR. 1955 S.C. 468. 
2. 1955 S.C:J. 445 : (1955) 25.C.R. 48: 3. L.R. (1933) A.C. 592. - 
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strictly followed, he must not admit and act upon evidence which is obviously inadmissible and 
which goes to the root of the question which he has to decide.” ; 

Dealing with the scope of errors as to law of evidence committed by an arbi- 
trator, Russell, in his Law of Arbitration, 16th edition, page 153, states thus : 

“In deciding as to admissibility of evidence tendered, the arbitrator must act honestly and 
judicially, and, if, while so acting, he decides erroneously that evidence is or is not admissible, that is 
not in itself misconduct, and, as with other mistakes, his award will not be set aside on the ground, 
unless, the error appears on its face.” 

This rule is based upon a number of English decisions, which it is unnecesary to 
set down here. Applying these principles, we are unable to hold that the statement 
in the award of the arbitrator that he relied upon the circumstances attending the 
transaction indicates that he took into account the fact that other licensees in the 
State had submitted to the interpretation put’by the Government upon similar clauses 
in the agreements which they had executed. Unless this is clearly established, 
there is no reason to interfere with the award on the ground that the arbitrator has 
misconducted the proceedings. We are of opinion, agreeing with Panchapakesa 
Ayyar, J., that that this is not made out, and therefore, the award is not liable to be 
set aside. These appeals are accordingly dismissed with costs in one appeal. 

V.S. — Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PANCHAPAKESA AyyAR AND MR., Justice. BASHEER 
‘ARMED SAYEED. 


P Govindarajulu Naidu .. Appellant* 


; v. 
State of Madras by Collector of Chingleput .. Respondent. 


Madras Estates (Abolition and Conversion inte Ryotwari) Act (XXVI of 1948), section 2 (16)—Zaminari 
estate—Notification of village as Zamindari estate—Village proved to be whole inam village—Failure of inamdar 
to produce inam title-deed—Inamdar getting village registered as Zamindari and paying peishcush—Effect— 
Inelusion of minor inam in village—If makes it zamindari—Evidence and proof—Surmise and speculation— 
Sufficiency——-Duty of Government. : 

Where in a suit for a declaration that the notification of a certain village by the State Govern- 
ment as a zamindari estate under the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, was illegal and void, the Government set up a definite case that the village in question was 
a zamindari village and included in a Kabuliat, the Government is bound to prove its case. The 
mere fact that the inam title deed is not produced by the plaintiff will not disprove his contention 
that it is only a whole inam village when there is overwhelming evidence of its being a whole inam 
village and when the Government fail to prove that it is a zamindari village. The mere fact that a 
minor inam measuring about 2 acres isincluded in that village and was proved to exist and was covered 
by a title deed is irrelevant for the purpose of proving the village a zamindari village. Such a minor 
inam might exist in a whole inam village also. 

The circumstance that the owner of the village had got it registered in the Collector’s register 
as a Zamindari village and was paying peishcush for it would not destroy the real character of the 
per namely, a whole inam village or estop the owner from contending that it is not a zamindari 
village. 

Kalahastheeswaraswami Temple v. State of Madras, (1954) 1 M.L.J. 258 and State of Madras v. 
Kalahastheeswaraswami Temple, (1955) 1 An. W.R. 603, relied on. 

Madras State v. V. S. Ayyangar, (1956) 1 M.L.J. (S.C.) 63 : (1956) S.C.J. 89: ALR. 1956 
S.G. g4 (8.C.), distinguished. 

It would be extremely unsafe to base legal rights or work out legal rights on speculation without 
any proof. Speculation is even worse than surmise. Surmise is not admissible under the law of 
evidence, being’ quite different from inference which is a logical deduction from proved facts. 


_ Appeal against the decree of the Court of the Subordinate Judge of Chingleput 
in Original Suit No. 22 of 1954. 


` V. Vedantachari and T. Rangaswami Ayyangar, for Appellant. 
The Government Pleader (B. V. Viswanatha Apyar) and C. Sundaram for Respon 
dent. 
The Judgment of the Court was delivered by 
e Panchapakesa Ayyar, 7.—This is an appeal by Govindarajulu Naidu, the plaintiff 
u O.S. No. 22 of 1954 on the file of the Subordinate Judge, Chingleput, against the 
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* Appeal No. 85 of 1956. gth' September, #1958. 
, (18th Bhadra, 1880-Saka). 
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decree and judgment dismissing his suit with costs. He had filed the suit against the 
State of Madras for a declaration that the notification of Mothirambedu village in 
Chingleput District as a zamindari estate under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act (XXVI of 1948) was illégal and void and for posses- 
‘sion,~ The State of Madras had hotly contested the suit and urged that it was 
certainly an estate under the Estates Land Act, and was registered in the name of 
Anandapadmanabhan as a zamin estate, and was a part of Thirumishy zamindari, 
and would be, therefore, an estate under the Estates Land Act and had been correctly 
notified and taken over by the Government on 23rd January, 1951. The learned 
Subordinate Judge discussed the evidence and came to the conclusion, that, despite 
the decision by a Bench of this Court in C.M.A. No. 437 of 1926, that this Village 

- of Mothirambedu was not proved to be a zamindari village, it had been proved 
to be a zamindari village under the Estates Land Act, because of the additional 
evidence let in by the State in the present suit, which evidence was not available to. 
the learned Judges when they decided the Civil Miscellaneous Appeal. So, he 
dismissed the suit with costs of the State amounting to Rs. 500-12-0, and directed the 
plaintiff to bear his own costs of Rs, 1,275-2-0. 


We have perused the records and heard the learned counsel on both sides. Mr. 
Vedantachariar for the appellant, and the learned Government Pleader for the 
State, argued the case fully and fairly. Mr. Vedantachariar urged that there was. 
no reason whatever for disturbing the finding of a Bench of this Court in C.M.A. No.. 
437 of 1926 (Exhibit A-1), that the suit village was not proved to be a zamindari 
village, and that the so-called additional evidence let in in this suit by the State of 
Madras was totally inadequate for proving that the village was a zamindari village. 
The learned Government Pleader joined issue on this. According to him, the addi- 
tional evidence let in conclusively proves that the suit village of Mothirambedu was 
one of the villages of Thirumishy zamindari mentioned in Exhibit B-1, the kabuliat 
entered into by the Governor in Council of Fort. St. George-with Venkiah, the pro- 
prietor of Zamindari of Thirumishy in 1802, and that this would be clear also fromm the ` 
report of the Greenway that Mothirampedu was a zamindari village, and from Exhi- 
bits B-2 and B-3 showing Mothirambedu village to be a zamindari village paying a 
peishkush of Rs. 52-2-3 per year. Mr. Vedantachari pointed out that Exhibit B-1 
did not mention the Mothirambedu Village at all as part of Thirumishy zamindari,, 
that the Government had failed to produce a list of the villages included in Thiru- 
mishy zamindari and comprised in Exhibit B-1, that Exhibit B-1 merely 
stated that the eight shortriem villages. were included in Thirumishy zamin- 
dari but did not state what these villages were, much less name 
Mothirambedu as one of the eight villages. He pointed out further 
that,’ under Exhibit A-7, dated roth December, 1796, this village of Mothiram-. 
bedu, which was then lying waste and desolate and uncultivated, was granted in 
mirasi right to a nattuvar (headman) called Rangaswami Mudali, and that it was. 
improbable that this village, given to Rangaswami, was six years afterwards granted 
to Venkiah, a mari of another caste, and that Exhibits B-2 and B-3 showed 
a third person, Anandapadmanabhan, as the properietor of the village while.calling 
it zamindari. He urged further that Exhibit B-2 was merely a list of waste and un~ 
productive lands and that in Exhibit B-3 Anandapadmanabhan was shown as a 
proprietor of the village of Mothirambedu without showing that village to be then,,. 
or before, a part of Thirumishy zamindari and, without showing how Anandapadma-. 
bhan, a man of a different caste from Venkiah and Rangaswami Mudali, got this 
village. The learned Government Pleader was hard put to it to explain these 
discrepancies. He wanted to urge that perhaps Rangaswami Mudali, a nattuvar 
who got the village in mirasi right in 1796, somehow lost it or alienated it and it. 
came to Venkiah, the zamindar of Thirumishy zamindari, in 1802 and that Venkiah 
must have somehow lost it or alienated it, and another person, Anandapadmana- 
bhan, must have got it by the time of Exhibit B-8. In our opinion, it will be exe 
tremely unsafe to base legal rights, or work out legal rights, on such speculation with. 
out any proof. Speculation is even worse than surmise, and surmise, it is well 
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known, isnot admissible under the law of evidence, being quite different from infe- 
rence, which is a logical deduction from proved facts. 


Then the learned Government Pleader urged that the owner of Mothirambedu 
village had got it registered in the Collector’s register in Exhibit B-3 as a zamindari- 
village, and was paying peishkush for it, and so will be in a way estopped from con- 
tending that it is not a zamindari village. Mr. Vedantachari rightly pointed out 
that in olden days before the abolition of the zamindaris, many a petty landholder 
wanted to pass off as a zamindar, and get a kind of unearned dignity thereby, but 
that such a pretence, even for years, would not destroy the real character of the 
property. He relied on the ruling of Venkatrama Ayyar, J., as he then was, in 
Kalahastheeswaraswami Temple v. State of Madras+,to that effect, and on the confirmation 
of the above ruling by a Bench of the Andhra High Court consisting of Subba Rao, 
CJ., and Bhimasankaram, J., in State of Madras v. Kalahasteeswaraswami Temple?. 
These rulings are conclusive answers to this contention. It ig obvious that 50 
years of calling himself a Raja will not make a beggar a Raja, and 50 years of calling 
a concubine a*wife will not make her a wife when she is only really a concubine, 


Of course, there are some small circumstances proved in the evidence let in by 
the State of Madras which cast a little doubt whether Mothirambedu was at any time 
part of any zamindari. But we are not concerned with such doubts. The definite 
case of the Government was that Mothirambedu was a zamindari village comprised . 
in the Thirumishy zamindari and included in the kabuliat, exhibit B-1. That case, 
the State of Madras was bound to prove, and it utterly failed to prove it. Mr. 
Vedantachari stated that the village of Mothirambedu was only a whole inam 
village and we think that it isso. The proof that it is a whole Inam village is there, 
but not the proof that it is a zamindari village. The mere fact that the mam title- 
deed for the whole village of Mothirambedu was not produced by the plaintiff would 
not disprove this contention that it is only a whole inam village and not a zamindari 
village, in the face of the overwhelming evidence in favour of it, and the failure of the 
State*to prove that it is a zamindari village. No doubt the further contention of 
the plaintiff that it was an under-tenure village is not sustainable on the evidence 
and must be rejected. In such matters, the plaintiffs invariably raise some tenable 
and some untenable pleas. The mere fact that a minor inam measuring some two 
acres is included in Mothirambedu village and was proved to exist and was covered 
by a title-deed is irrelevant for the purpose of proving that. Mothirambedu village 
was a zamindari village. Such a minor inam might have existed in a whole inam 
village also. 


The learned Government Pleader relied on the Supreme Court ruling in Madras 
State v. V. S. Ayyangar®. But that ruling will have no application to the facts of this 
case, where this village was not proved to have been at any time included in the 
Thirumishy or any other zamindari. So it cannot.help the State in the facts 
of this case. ee 


In the end, therefore, we set aside the dismissal of the suit by the lower Court, 
and grant the plaintiff a declaration that the notification of Mothirambedu village 
as Zamindari estate, under the Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948) was illegal and void, but that the suit village is a 
whole inam village; and we leave open the question whether-.a notification of the 
village under Act (XXX of 1947) will be valid or not. In the circumstances we 
direct all the parties to bear their own costs, throughout. 


PRN Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


S. R. Srinivasaraghavan . : .. Appellant* 
í ù. - l ; 
Padmavathi Ammal (died) and others .. Respondents. 


_ Guardians and Wards Act (VIII of 1870), sections 20, 27 and 2g9—Applicability and scope—Decree against 
minor’s father—Decree-holder subsequently appointed as joint guardian of property of minor on death of his father 
—Sale of minor’s property in execution of guardian’s decree—If invaltd—Guardian purchasing minor’s property 
at Court sale with own moneys—If bound to make over property to minor—Thiusts Act (II of 1882), section 88— 
Applicability. i 

A guardian of the property of a minor appointed under the Guardians and Wards Act is not a 
trustee, and the property of the minor does not vest in him. Sections 20 and 27 of the Act only make 
a guardian liable as a trustee. These sections do not mean that the guardian should forfeit his rights, 
if any, against the minor’s estate. Indeed his rights against the minor’s estate cannot even be held 
to be suspended during the minority of the ward. In case a conflict arises between the personal 
interests of the guardian and the interests of the ward it is the guardian’s duty to see that the ward 
is provided with proper and independent advice and assistance. - z 

Kisandas v. Godavari Bai, 1.L.R. (1937) Bom. 636 ; Mira Bai v. Kausalya Bai, I.L.R. (1948) Nag. 
794 and Trevelyan one‘Minors’, page 120, referred to. 

Section 29 of the Guardians and Wards Act requires previous sanction only in regard to sales 
by the guardian of the minor’s property. The section does not apply to a sale of the minor’s pro- 
perty in execution of a decree obtained against the minor’s father prior to te appointment of the 

decree-holder as guardian, especially when the latter was only a joint guardian along with the another 

of the minor and when the minor’s estate has been fully and properly represented in the execution 
proceedings. The fact that a joint guardian happens to be the decree-holder cannot render the 
execution sale as such invalid. : 

There is nothing wrong or illegal in the joint guardian bringing the minor's property to sale in 
execution of his or her own decree or in himself or herself purchasing the property with his or her 
own money and for his or her own benefit. No question of taking advantage or profit at the expense 
of the minor can rise, so as to attract section 88 of the Trusts Act in as much as the joint guardian 
only enforces a legitimate claim as against the property of the minor, and therefore the guardian is not 
bound to make over the property to the minor. j 

Rajagopal v. Subbiah, A.I.R. 1922 Mad. 180, relied on. 5 

Appeal against the decree of the Court of the Subordinate Judge of Kumba- 
konam in Original Suit No. 3 of 1954. 

G. R. Gagadisan, for Appellant. 

M. Sundaram, K. S. Desikan and K. Raman, for Respondents. 

The Court delivered the following 


Jupcment.—This appeal is preferred against the judgment of the Subordinate 
Judge of Kumbakonam in O.S. No. 3 of 1954. Defendant 1 is the appellant. The 
suit was laid’for recovery of possession. Padmavathi Ammal, the plaintiff in the 
case, died pending the appeal. Her legal representatives have been impleaded 
as party respondents to the appeal. Padmavathi Ammal was the grandmother 
of the appellant. One Minakshisundaram Chettiar left behind him a son 
Sitaraman, through his first wife, and another son, Ramaswami, through Padma- 
vathi Ammal the second wife. Ramaswami died in 1931, leaving his widow, 
Rukmani Ammal, and his son, the appellant. In O.P. No. 117 of 1931, both Pad- 
mavathi.Ammal and Rukmani Ammal were appointed as joint guardians for the 
minor son of the latter, the appellant on 7th August, 1932, by the District Judge of 
West Tanjore. Some years prior thereto, during the lifetime of Ramaswami, two 
suits were instituted in the Sub-Court, Kumbakonam. O.S. No. 72 of 1927 was one 
for partition filed by Ramaswami against his step-brother, Sitaraman. O.S. No. 74 
of 1927 was filed by Padmavathi Ammal against her-son and step-son for recovery 
of expenses incurred by her in connection with the marriage of her daughter. It 
must be mentioned that Padmavathi Ammal had already obtained a maintenance 
decree in O.S. No. 89 of 1917. In the decree for partition, the liability for main- 
tenance was divided between the two sors and a revised decree was granted fn 
favour of Padmavathi Ammal who was impleaded as defendant 8 to the partition 


4th December, 1958. 
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suit. Partition of the properties was also effected between the two brothers. O.S. 
No. 74 of 1927 resulted in a decree in favour, of Padmavathi Ammal as against both 
the brothers. That decree was putin execution, and the properties covered by the 
present suit, an extent of 6 acres of land*were purchased by the decree-holder, Pad- 
mavathi Ammal. Exhibit A-2 is the sale-certificate. Padmavathi Ammal com- 
plained that her possession was interfered with in March, 1953, by the appellant, 
her grandson, and filed a suit for recovery of possession. The appellant contested the 
suit denying Padmavathi Ammal’s title under Exhibit A-2. He contested that the 
claim in O.S. No. 74 of 1927 was not binding on him, and that, even if it were valid, 
the purchase in Courteauction evidenced by Exhibit A-2 should enure for his benefit, 
as Padmavathi Ammal was one of his joint guardians along with his mother during 
his minority. Certain other pleas were also taken by him which it is unnecessary 
new to refer. i : 

The learned Subordinate Judge held that the decree in O.S. No. 74 of 1927 
was valid and binding on the appellant and the purchase in Court-auction was not 
for his benefit, but for the benefit of Padmavathi Ammal herself. He, however, 
was of opinion that Padmavathi Ammal should have obtained the sanction of the 
District Court in the guardianship proceedings before she purchased in Court- 
auction in execution of her decree and that therefore the appellant’s share in the 
property would nog vest in the purchaser. In that view, he held that the appellant 
would be entitled to a declaration that she was entitled to recover possession of one 
half share attributable to Sitaraman’s branch and a‘decree for a half share of the 
purchase money from the appellant’s properties. Strangely enough, the learned 
Judge then proceeded to dismiss the suit. It is unfortunate that the learned Judge 
should not have bestowed some care in the drafting of the decree. The appellant 
has filed this appeal against that portion of the decree which contains the declara- 
tion. í 

The judgment and decree of the lower Court is rather ununderstandable., A 
declaration is given in regard to Sitaraman’s share of the property in the absence of 
Sitargman from the record. It is the appellant’s case that the entire properties 
belong to him. The decree itself is drafted, as I pointed out, in a way so as to nullify 
the effect of the very declaration granted by dismissing the entire suit. But, both 
the parties, however, proceeded before me on the footing that the decree is effective 
to grant a declaration in favour of Padmavathi Ammal for one half share of the suit 


properties together with a right to proceed against the other share for one half share 
of the sale-price. . 


Mr. K. S. Desikan, learned counsel for the respondent, has tried to support the 

. decree of the lower Court by contesting the correctness of the decision of the lower ` 
Court on Issue 3, and contending that the Court-sale could convey- fill title to Pad- 
mavathi Ammal. Mr. G. R. Jagadisa Ayyar, learned counsel for the appellant, 
contended that the Court-sale was either void in tote or should be held to be not 
binding on the appellant. This contention he based on the principle of section 88 
of the Trusts Act. In this connection, he referred me to certain-provisions, namely, 
sections 20 and 27 of the Guardians and Wards Act, and section 88 of the Indian 
Trusts Act. It must be remembered that Padmavathi Ammal had obtained a 
decree against the father of the minor. -The decree could not be nullified, nor could- 
the execution ‘thereof be prohibited by her becoming one of the joint guardians of 
the properties of the minor. It is not contested that the appellant was properly 
represented in. the execution proceedings. He was a party to the execution pro- 
ceedings and would normally be bound by the sale, so long as that sale had not been 
set aside by him. It is, however, contended that, on the appointment of Padmavathi 
Ammal as a joint guardian, the entire property vested in her. No authority, how- 
ever, 4s cited to support that contention. A guardian of a minor is appointed for 
thg care of the person and property of the minor. He is only in custody of the pro- 
perty which is vested in the minor, though his‘obligations in regard to certain matters 

may be that of a trustee. In Mirabai v. Kausalya Bai}, it was held that-a guardian ` 
of property appointed under the Guardians and Wards Act was not a trustee and 
that the property did not vest in'him, It was also held in that.case, that, by virtue 
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of his position, he could not profit or enter into an arrangement at the expense of 
the minor. In this.connection, learned counsel for the appellant referred to the 
provisions of section 20 of the Guardians and Wards Act. Section 20 states that a 
guardian stands in a fiduciary relation to hi$ ward, and, save as provided for by the 
Act or instrument appointing him as guardian, he must not make any profit out 
of hi§ office. Section 27 requires the guardian to deal with the property of the minor 
as carefully as a man of ordinary prudence would deal with ‘if it were his own. 
These provisions can only make a guardian liable as a trustee. In Kissandas v. 
Godavari Bai}, the position of a guardian appointed under the Guardians and Wards 
Acthas been held to benot thatof atrusteeas the property-did not vestin him. 
Section 20 and section 27 of the Guardians and Wards Act do not mean that the 
guardian should forfeit his rights against the minor’s estate. Indeed his rights against 
the minor’s estate cannot even be held to be suspended during the minority of his 
ward. In such a case, no doubt, there would come into existence a conflict between 
the personal interests of the guardian and the interests of the ward. The guardian’s 
. duty then is to see that the ward is provided with proper and independent advice 
and assistance. In Trevelyan on Minors, it is stated thus at page 120: 

“t When the interésts of the guadian conflict in any way with those of his ward, the guardian 
is bound to see that the ward is provided with proper and independent advice and assistance.” 
Section: 29 of the Guardians and Wards Act requires previous permission only in 
regard to sales by the guardian of the minor’s property. On the*other hand, order 
32, rule 3, Civil Procedure Code, contemplates the case of appointment of a person 
other than the certificated guardian as a guardian ad litem for the suit or proceeding. 
In the present case, the decree was passed long prior to the appointment of the 
guardian, and, indeed, was binding on the properties of the minor as the decree 
was against his father. Padmavathi Ammal was only one of the joint guardians. 
The other guardian was his own mother and she would have completely represented 
the minor. It is not stated now that there was any lack of representation or fraud, . 
nor even that Padmavathi Ammal by the use of her position as a guardian derived 
any advantage by reason of the Court-sale. The contention is that even if there 
were no infirmities attached to the Court-sale, Padmavathi should hold the purchase 
for the benefit of the appellant. That is based on section 88 of the Trusts Act. Sec- 
tion 88 of the Trusts Act runs ‘thus :— 

“Where a trustee, executor, partner, agent, director of a company, legal adviser or other person 
bound in a fiduciary character to protect the interests of another person, by availing himself of his 
character, gains for himself any pecuniary advantage or where any person so bound enters into any 
dealings under circumstances in which his .own interests are, or may be, adverse to those of such 
other person and thereby gains for himself a pecuniary advantage, he- must hold for the benefit of 
such other person the advantage so gained.” = = 

. Itis clear that, on the facts of the case, no question of taking advantage or pro- 
fit at the expense of the minor can at all arise, as what Padmavathi Ammal wanted 
to enforce was her own legitimate claim as against the properties.in the possession 
of the' minor. She did not sell the property herself. The property was sold in 
execution of the decree of a Court, and in the execution proceedings, it was not, nor 
is it even now contested that the minor was sufficiently represented. The fact that 
one of the joint guardians of property happened to be the decree-holder cannot ren- 
der the sale as such invalid. In Rajagopal v. Subbiah®, a mother acting as guardian 
purchased a portion of his property sold in execution of a decree passed against the 
estate with her own money. ‘There was a trustee who was in possession of the pro- 
perties on behalf of the minor. It was held that she could, out of her own money, 
purchase the property for her own benefit and that she was not bound to make 
over that property to the minor. I am therefore of opinion, that in the present 
case, there was nothing wrong in Padmavathi Ammal having brought the pro- 
perties to sale in execution of the decree and that the decree granted by the tower. 
Court. did her less than what would be due to her. There is therefore no reason: 
to interfere with the judgment of the-lower Court. T 
The. Appeal fails and is dismissed’ with costs. . : 
“PRN, — eœ i : we E Appeal dismissed, 
1, LLR. (1937) Bom. 636. > +t- ¢ > > av “ALR, 1928 Mad. 18. LEDU 
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' [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJaMAÑNAR, Chief Justice, Mr. Justics Rama- 
CHANDRA [YER AND Mr. JUSTICE GANAPATIA PILLAI : 


Dr. V. K. John, Advocate, Madras - l ae Petitioner* 
v. i l K t i x . ` D 
G. Vasantha Pai, Advocate, Madras .. Respondent. ° 


Legal Practitioners Act (XVIII of ‘1879)—Professional conduct-——Application for transfer of a case from 
one Court to another—Aspersions against a Judicial Officer cast by client in his affidavit with full knowledge of 
their nature—Duty of counsel to satisfy himself whether there were prima facie grounds for such allegations—. 
Nature and extent of duty.’ : ; 


An application for transfer of a case from one Court to another is made by a party very often 
on the ground that the applicant is under an apprehension that he may not obtain a fair hearing of 
his case before a particular Judicial Officer and an affidavit filed in support of such an application is’ 
bound to cast some aspersions, directly or indirectly, against the presiding officer. More often 
than not the allegations made are not substantiated or proved... i : 


Itis true that a legal practitioner is a responsible officer of Court and a member ofa noble. pro- 
fession and he would be guilty of grave professional misconduct if he allows certain allegations to 
be made in the affidavit of his client, knowing them to be falsé. He is also under a duty to verify if 
there were reasonable grounds to support the allegations made by his client. But it does not 
mean that it is incumbent uponhim to come to adecision whether any offending allegation is or 
is not true. When the person making the allegation is a responsible person, knowing his rights 
and responsibilities, his counsel would be perfectly justified in acting upon his instructions and 
under the belief that his‘client would not be guilty of deliberate falsehood. It will be an impossible 
state of affairs for an advocate if he runs the risk of being held guilty of professional misconduct if 
allegations of misconduct on thc part ofa Judicial Officer made in an affidavit filed by his client for 
transfer, are found to be baseless. ty 


Per Curiam: Butitis better foran advocate in such cases to advise his client to use such a: 
language which would convey his belief or suspicion or apprehensions rather than to make positive 
assertions like ‘I state’ or ‘I know.’ - 


Complaint by the petitioner against the respondent.that the respondent as the 
advocate for a partyin a suit is responsible for certain statements contained in the. 
affidavit filed in support of Applications Nos. 744 and 746; and 743 and 745 of 1957 
on the file of the Original Side of the High Court for transfer of certain suits pending 
in the City Civil Court, Madras, . = ; 


The Advocate-General (V. K. ‘Tiruvenkatachari), for the State. 
T. Ramaprasada Rao and K. : Radhakrishnan, for Petitioner. 

` S. Govind Swaminathan and M. R. Prabhu, for Respondent. 
The Judgment of the Court was. delivered, by - ai 


Rajamannar, C.7.—In this petition under section 10 (2) of the Indian Bar Coun- 
cils Act, the Petitioner was Dr. V. K. John, advocate of this Court. The.respondent 
was the advocate engaged by one T. N. Kuriakose, the defendant in two suits in the. 
City Civil Court, Madras, O.S. Nos..502 and 508 of 1957, filed by his wife, the daugh- 
ter of the petitioner. -An application was filed in this Court by the said T. N. Kuria- 
kose for a transfer of the two suits to the file of this Court, in which certain allegations 
were made against Dr. John, the complainant, and the learned 5th Assistant Judge 
of the City Civil Court, who had made the order in I.A. No. 78 of 1957, which was 
an application taken out by the complainant’s daughter for the appointment of a 
Commissioner to take possession of certain articles in the possession of her husband, 
Mr. Kuriakose, including a motor car, and to.take an inventory of the said articles 
and déliver them to her. The complainant alleged that the respondent was guilty 
of professional misconduct in allowing the said allegations to be made in the affidavit 
of his client; Mr. Kuriakose. The petition was referred to the Tribunal of the Bar 
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Council for enquiry. At the enquiry the following charges were framed against the 
respondent-advocate, namely : a 

“1, That you appearing as an advocate for the defendant in O.S. Nos. 502 and 508 of 1957 
on the file of the City Civil Court, Madras, filed on°behalf of your client Mr. T. N. Kuriakose, an 
affidavit sworn to by your client in support of the applications for transfer of the suits to the High 
Court of Madras, in which it was stated in paragraph 5 ; 


I state that Dr. John has thrown up special parties for City Civil Court Judges’; 
and again in paragraph 6 it is stated as follows : 
‘I state that Dr. V. K. John has a wide circle of political friends. Srimathi K. Manjubhashin: 
a well known political worker, is a friend of Mr. and Mrs. V. K. John. I understand she is the wife 
of the Fifth Assistant Judge (now retired) Sri T. V. Subramania Ayyar, who heard my case. This 
learned Jucge has also ccme to Dr. Jchn’s place on many cccasicns. I state that personal 
considerations have crept in in the making of the order in I.A. No. 78 of 1957 against me ’. 


a, And that in filing the said affidavit, you committed breach of professional duty in e6 
satisfying yourself in the first instance that there were reasonable grounds ‘for making the 
allegations contained in the paragraphs above mentioned °.” 

The Tribunal of the Bar Council after enquiry have submitted a report that the res- 
pondent is not guilty of any professional misconduct and that the complainant had 
not proved the charges made by him against the respondent. 


The facts leading up to the complaint have been set out in the report of the Bar 
Council Tribunal. It is sufficient for the disposal of this referen@e to mention only 
the salient facts. The complainant’s daughter was married to Mr. T. N. Kuriakose 
in 1948. Subsequently differences arose between husband and wife which culmina- 
ted in the institution of two suits by the wife. One suit, O.S. No. 502 of 1957 was for 
maintenance on the basis of desertion and cruelty by the husband. The second suit 
O.S. No. 508 of 1957, was for recovery of certain movables which were alleged to 
belong to her. Certain items of movable property were returned by Mr. Kuriakose 
to the wife as belonging to her; but in respect of other items he contested her exclusive 
claim. Pending disposal of the suits, an application was made by Mrs. Kuriakose 
I.A. No. 78 of 1957, mentioned earlier. On this application an ex parte order was: 
made on 11th March, 1957, by the learned Fifth City Civil Judge in and by whith he 
appointed a Commissioner, an advocate of this Court, not only to take possession: 
of the car but also to take an inventory of the articles referred to in the wife’s 
petition and to remove them from the possession of the defendant and to keep them 
in safe custody until further orders of Court. The Commissioner was given permis- 
sion to seek police aid, if needed, in carrying out the order of Court, and also liberty 
to break open the lock of the defendant’s premises, the almirahs and safe and other 
receptacles inside the house. Thereafter Mr. Kuriakose filed two applications Nos. 
743 and 745 of 1957, on the Original Side of this Court for transfer of the two suits. 
filed by his wife to the file of this Court. The present complaint is based on allega- 
tions contained in the affidavit filed by Mr. Kuriakcse in support of the transfer 
applications, Paragraph 5 of the affidavit runs as follows : 

“I state that my father-in-law, Dr. V. K. John, is a very influential citizen of Madras, is a per- 
sonal friend of the Governor of Madras and Cabinet Ministers and several Government servants 
of all services. I state to my knowlecge he throws open several tea parties and dinnersin a year 
and these are frequented by leading citizens. (I state Mr. John has thiown up special parties 
for City Civil Court Judges} and without meaning any disrespect or casting any aspersions on 
the learned Judges, it may be very embarrassing for them to hear a case in which there may be 
allegations of a very personal nature against Dr. V. K. John. I strongly feel that if my case is left to. 
be conducted in the City Civil Court most unwittingly personal consicerations may sway the minds. 
of the learned Judges putting me under a very heavy disadvantage both in the matter of the leading- 


of my evidence as well as cross-examination of the plaintiff’s witnesses. The two orders that have 
already been passed, it is respectfully submitted may be referred to in this connection ”’. 


The material part of paragraph 6 is as follows : 


“I state that Dr. V. K. John has a wide circle of political friends. Srimathi K. ManjubNashini,. 
a well-known political worker is a friend of Mr. and Mrs. V. K. John. I understand that she is the 
wife of the Fifth Assistant Judge now retired Sri T. V. Subramania Iyer who heard my case, This 
learned Judge also has come to Dr. John’s place on many occasions. I state that personal consi- 
derations have crept in the making of the order in I.A. No. 78 of 1957 against me. I understand 
on the‘11th March, 1957, that the interim order without notice to me appointing a Commissioner 
‘was made in Chambers by the learned Judge. Present in the Chambers were the entire family off 


. 
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Dr. V. K. John, namely, Dr. and Mrs. John, my wife and V. K. John’s son K.C. John. I pray that 
the orders appointing a Commissioner under the provisions of Order 26, rule 9 of the Civil Proce- 
dure Code may be perused in this connection”. 


When the applications for transfer came on for hearing before Balakrishna Ayyar, J. 
the defendant Mr. Kuriakose admitted his inability to prove the allegations made.in 
paragraph 5 of his affidavit, namely, that Dr. John had thrown special parties for 
City Civil Court Judges and Mr. Kuriakose made an endorsement on the affidavit 
in the following terms : 


“The allegations in paragraph 5 is unconditionally withdrawn by me. I never meant any 
aspersion ’’, ` 
The gravamen of the charges against the respondent-advocate is that the res- 
pondent should not have allowed the offending allegations to be made without 
sęgsonably satisfying himself that there were prima facie grounds for making the allega- 
tions. The defence of the respondent-advocate may be set out in his own words: 


“I state that my client Sri T.N. Kuriakose is a Senior Class I C fficer of the Government of India, 
and employed in the Southern Railway as a Senior Accounts Cflicer. He is the son-in-law of the 
complainant and till the beginning of 1957 was associated on terms of closest intimacy with the com- 
plainant and his house-hold. The allegations in the afficavit were based on materials supplied 
by my client Sri T. N. Kuriakose, and I am not responsible for the statements contained therein.” 


“Having regard tọ the status of my client and to the special means of knowledge that he had and 
other materials that were disclosed by him to me as his counsel,I had no reason to believe that the 
statements were either reckless or false. Indeed regard being had to my client’s status in life, his 
sense of responsibility, the definite material disclosed by him bearing on the questicn, the threats 
communicated to him from time to time and the serious consequences to himself and his rights ap- 
prehended by him, 1 felt that I would be failing in my duty as counsel if in spite cf his takirg the 
responsibility for his assertions and material on which they were based I had stood in the way of 
his stating his case.” 


To appreciate the plea of the respondent it is necessary to refer to another paragraph 
in the affidavit of Mr. Kuriakose in the transfer application, namely, paragraph-8 
which runs thus: 


“t wish to bring to the notice of this Honourable Courtthat long before the filing of the suit on 
goth January, 1957, Dr.V.K. John came to my house and threatened me with ccmplete ruin and 
I gave a gist of the conversation as far as I could recollect in his cwn words in my letter to him of 
1gth February, 1957, extracted hereunder ; 


‘You have insulted me. If I am Dr. V.K. John I will have you locked up in prisen within 
24 hours. The Inspector-General of Police is my best friend. The Ccmmissicner of Police is my 
chum. Most of the Police Cfiicers and the Jucges in the City are my friencs. Dc ycu knew who 
Iam ? Do you know that I can ruin you? Have you any idea of my influence with the Central 
Government? I will have you dismissed from service’. 


On 2nd February, 1957, Dr. John called for Mr. T. R. Ramachandran, a Railway Officer, a 
friend of mine and repeated his threats which he made to me personally on goth January 1957. He 
also sent word to me through his nephew V. John of Messrs. Kleyn and Payer] and his wife that I 
did not know the range of his influences and he would ask the Principal Judge of the City Civil Court, 
Madras, Mr. Koman to make any order against me. This threat was repeated to me by another 
nephew of his Mr. K. A. Ninan ”. 

The Tribunal of the Bar Council approached the case from the correct stand- 
point. They rightly considered that it was not their function to decide whether the 
allegations made by Mr. Kuriakose in his affidavit for obtaining a transfer of the two’ 
suits to this Court were true or not. The only question which fell to be decided by 
them was whether in view of all the circumstances of the case before and at the time 
of the filing of the affidavit by Mr. Kuriakose, the respondent, prima facie had ade- 
quate grounds to believe and act on the instructions of Mr. Kuriakose. 


At the enquiry the respondent gave evidence ; but the complainant was not 
exanfned though the Tribunal adjourned the hearing twice to enable him to give 
evidence. On a consideration of all the relevant facts and circumstances the Tribunal 
came to the conclusion that the charge of professional misconduct against 
the respondent-advocate was quite groundless. The Tribunal, however, specially 
discussed the propriety of the conduct of the respondent in having allowed one 
statement in the affidavit of Mr. Kuriakose, namely :— 
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“I state that personal considerations have Soret in in the making of the orderi in I. AS No. 78: 
of 1957 against me’ icon oe 
The Tribunal thought that j in the circumstances it cannot be a that the advocate. 
was in error in bringing to the notice of this Court what his client thought of his 
realised apprehensions of the past to satisfy the Court about his: future apprehen-" 
sions about a fair trial. 


We accept the report of the Bar Council that the respondent i is not guilty of pro“: 
fessional misconduct. Therefore the complaint fails and is dismissed. An applica- 
tion for transfer is very often made on'the ground that the-applicant is' under an ap. 
prehension that he may not obtain a fair hearing of his case before a particular Judi-" 
cial Officer. Any affidavit filed in support of such an application is bound to cast 
aspersions, directly or indirectly, against the presiding officer. More often than other-. 
wise, allegations made against the Judicial Officer are not substantiated or proved? 
will be an impossible state of affairs for an advocate if he runs the risk of being -held- 
guilty of professional misconduct if allegations of misconduct on the part of a Judicial 
Officer. made in‘ah affidavit-filed by his client are found to be baseless. Of course the, 
advocate is a responsible officer ‘of Court and member of a-noble profession. ‘ There- 
fore he would be guilty of grave professional misconduct if knowing that certain alle- 
gations were false he nevertheless allowed the‘allegations to be made in an affidavit 
filed by. his client. To take an’ extreme. example, if an advocate knew that the 
opposite party was not related to the presiding officerbut allowed his client to make 
an allegation in an affidavit filed by him that the party was related, then the-advo- 
cate, would certainly be guilty of professional misconduct. There is also the res~ 
ponsibility on the part of the advocate-to verify if there were reasonable grounds to ` 
support the allegation made by his ‘client. At the same time we wish to make-it 
clear that it is not the province of the advocate to judge and there is no law which 
makes it incumbent on the advocate to.come to a decision whether any offending 
allegation is or is not true. In this case the client instructing the respondent was a 
responsible officer in the service of the Government of India and the respondent was 
perfectly justified in acting upon his instructions in the belief that_his client would 
not be guilty of deliberate falsehood. . ; ; 


We have only one observation to’ make as E the language ‘which should. 
generally be employed when aspersions are cast on presiding judicial officers. 
Mr. Kuriakose in paragraph‘ '6 of ‘his affidavit made- the following statement : 


| «tI state that personal considerations have crept in? zin n the-making’ ‘of the ordér i in'T.A. No. 8 
of 1957 againstme’’, .  - =k > : pk 

This statement is sought to be justified’ by certain facts ia as the drastic nature of 
the order and the presence of certain persons not parties to the litigation who are. 
alleged to befriends of Dr. John... While these facts might lead to a suspicion or, 
apprehension that personal considerations, might, have crept in, it will be- impossible 
to affirm as a fact that personal considerations.have crept in. ` We consider that it will- 
be better for an advocate to advise his client to use language for ‘instance like “I 
suspect” or “I believe” or “I have reason to think” or “I apprehend” but rot use 
the language of positive assertion like “ I state”. These observations of ours are 
made for the general guidance of members of the legal profession and do not directly 
affect the result of this petition. ; 


R.M. E -` Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f _ PRESENT :—Mr, Jusnice PANCHAPAKESA AYYAR. 
Lakshmi Ammal , es iy te ‘Appellant* 
v. ; 
Ramaswami Naicker and another : .. Respondents. 
Hindu Marriage Act (XXV of 1955), sections 11 and 17—Applicability. and scope—Hindu male contracting 
second marriage while having a legally wedded wife—Application by first wife to declare second marriage void— 


Maintainability— Either party to the marriage’”»—Meaning of—Section 11—If contravenes Article 14. of the 
Gonstitution of India (1950)—Provision if discriminatory. 


The legally wedded wife ofa Hindu male, who contracts a second ree with another woman, 
during the continuance of his first marriage, is not entitled to present an application under section 11 
Vaci XXV of 1955 for declaring the second marriage illegal and void under section 17 of the Act. 
She can only file a suit in the ordinary way, if so advised, to have the second marriage declared void 
and illegal. 


The summary remedy of an application under section 11 of the Act is available only 
to the actual parties to the void marriage and not to third parties. The expresison‘ either party to the 
marriage” in section 11 can only mean and include two persons, namely the actual parties to the ` 
second marriage, and cannot be extended to a co-wife, co-husband, concubine, or keep, etc., on the 
ground that they also perform much the same functions as the husband and wife, the parties to the 
second marriage. ẹ 


In confining the cheap remedy of an application under section 11, to the actual parties to the void 
marriage, the section does not offend against the principle of equal laws and equality before the law, 
guaranteed under Article 14 of the Constitution. This is not an illegal discrimination but would 
be a proper, classification. 


Anonymous case, 6 Mod.-27=87 Eng. Rep. 791 and Broom’ s Legal Maxims, pages 117 and 1 18» 
referred to. 
Appeal against the Orde ofthe District Court of EEE E AA at Madurai’ 
dated goth April, 1956 and made in O.P. No. - -83 of 1955. 


A. Sundaram Ayyar, for Appellant. 
N. Chari, for Respondents. 
The Court delivered the following 


Jupement.—This appeal has been filed by Lakshmi Ammal, the petitioner in 
O.P. No. 83 of 1955 on the file of the District Judge, Ramanathapuram at Madurai, 
against the order of the learned District Judge dismissing as not maintainable, her 
petition under sections 11 and 17 of the Hindu Marriage Act XXV of 1955 for 
declaring the marriage of her husband Ramaswami Naicker, the 1st respondent, 
with Krishnammal, the 2nd respondent, void and illegal. 


The facts are briefly these: Lakshmi Ammal, the appellant, was admittedly 
the legally wedded wife of Ramaswami Naicker. She had no children. Rama- 
swami Naicker married the 2nd respondent, Krishnammal, as his second wife 
after Act XXV of 1955 had come into ‘operation. Lakshmi Amma! wanted to 
get this marriage of her husband with Krishnammal declared void and illegal under 
section 17 of the Act by filing this application under section 11: Both the respon- 
dents contended that she had no right to file an application tinder section 11, as she 
was not “ a party to'the second marriage ” sought to be decla-ed illegal and void. 
Accepting this contention, the learned District Judge dismissed the petition with 
costs. Hence this appeal. 


I. have perused the records and heard the learned zoioid on both sides. Mr. 
A. Sundaram Ayyar, for the appellant, and Mr. G. N. Chari, for the respondents, 
have grgued the case fully and fairly. Mr. Sundaram Ayyar raised several con- 
tentidhs. The first was that as the marriage of Ramaswami . Naicker with 
Kæshnammal was solemnised during the continuance of his marriage with the 
‘appellant Lakshmi Ammal, and would be therefore null and void under sections 11 . 
and 17, it would be unjust to deny the first wife the right to file an application under 
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section 11 for declaring this marriage a nullity. He argued that the clause “ party 
thereto ” in section 11 would include, by inevitable extention, any other wife or 
husband of the parties to the illegal marriagé and so a co-wife or co husband. I 
cannot agree. The phrase is “ either party thereto”. That can only mean two 
persons, namely, the actual parties to the second marriage, Ramaswami, Naicker 
and Krishnammal. Any marriage requires only two parties, and no third party. 
It will be contrary to sense and commonsense alike to bring in a co-wife, co-husband, 
concubine, keep, etc., on the ground that they also perform much the same functions, 
as the husband and wife, the parties to the void marriage. The fact is that the law 
does not take facts to mean the same things. Thus, a concubine may, for many 
purposes, no doubt, serve the purpose as a wife, but will not be a wife in law. So 
too, a co-wife cannot become “ a wife under the second marriage ”, for she is al- 
ready a wife under the first marriage, and cannot be married again to her husbastf 
at any rate without the intervention of a divorce and cessation of marriage for some 
time. The void second marriage was only between Krishnammal and Ramaswami 
Naicker, and the phrase “ either party thereto ” in section 11 can only apply to 
those two persons, and not to the appellant Lakshmi Ammal, the first wife, or to 
any others, 


Then Mr. Sundaram Ayyar urged that the Hindu Marriage Act of 1955 was 
passed to benefit women, and save them from their husbands from indulging in 
polygamy and taking unto themselves other wives, and that this Act also made 
such second marriage void and illegal, and the children born of that second 
marriage illegitimate, and that, as the first wife had thus got valuable rights 
under the Act, and as all rights should have corresponding remedies, to 
work them out, as held by Broom in his Legal Maxims (see pages 117 and 118), 
and reinforced by the observations of Chief Justice Holt in an Anonymous case}, 
the first wife should be given the right to file an application under section 
11 of the Act, as she will otherwise be left remediless. This argument too 
is unsustainable for two reasons. First of all, the first wife, the appellant, is ngt left 
remediless. She can file a suit, under the ordinary law, for a declaration that the 
marriage of her husband Ramaswami Naicker with the and respondent Krishnammal 
is. illegal and void under Act XXV of 1955, and that any children born to 
her would not have their rights, as legitimate children, in her husband’s properties, 
and that Krishnammal also would not have the rights of a legally married wife. 
The mere fact that she will not be entitled to file an application under section 11, 
as the section does not give her a right to do so, will not show that she is left remediless. 
She must only pursue the costlier remedy of filing a suit under the ordinary law. 


There is nothing’ extraordinary or illegal in this. Nor is the principle of equal 
laws and equality before the law, guaranteed under Article 14 of the Constitution 
affected. There are several laws conferring rights on tenants, pannaiyals, etc., not 
conferred on people not answering to those descriptions. There are several offences, 
like adultery, where only the husband and some others can file a complaint or 
compound the offence. To say that any man in the street or city or country 
is equally interested in preventing the commission of adultery and, therefore, must 
be given the same right to file a complaint or to compound the offence, like the 
husband will not be valid. 


Again it is not only the first wife who acquires some rights under Act XXV of 
1955. Even the first wife’s legitimate children will acquire some rights, as their 
shares in the property may be affected by children. born to the second wife, if held 
to be legitimate. It is not Mr. Sundaram Ayyar’s contention that those legitimate 
children of the first wife also can file applications under section 11. The Wegis- 
lature has restricted the summary remedy of an application under section 11 to the 
actual parties to the void marriage, so that third parties may not interfere harass- 
ingly by taking advantage of this cheap remedy of an application. 





1. Reported in 6 Mod. 27=87 Eng. Rep. 791. 
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I cannot agree, however, with Mr. Chari, learned counsel for the respondents, 
who urges that as the first wife has been given the remedy to apply for divorce or 
judicial separation under Act XXV of 1955, she need not be and has not been given 
the. remedy of getting the second marriage itself declared void and illegal even by 
a suit. She will certainly have the ordinary right to file a suit to have the second 
marriage declared void and illegal. Only she will have to go by the more expensive 
way of a regular suit, instead of by the cheaper remedy of an application under sec- 
tion 11. Mr. Chari was unable to show how such a suit will not lie at her instance. 


The next argument of Mr. Sundaram Ayyar was that, under section 11, either 
party to the second marriage may present a petition for declaring the marriage null 
and void, but that will not prevent other parties also from putting in a petition like 
this, as the word used is “may”. Iam afraid he is not justified in this interpretation. 

“What the word “ may ” shows is that the parties may, if they like, put in a petition 
under section 11. They are not compelled to do so, and they are also free to file 
a suit under the ordinary law for declaration aud consequential relief, if they think 
it better to do so. Thus, the use of the word “ may ” is sufficiently explained. 


Mr. Sundaram Ayyar urged that, while he could understand this preference 
in favour of innocent and duped parties to a second and void marriage, section 11 
does not confine the relief of an application to the innocent party, but extends it 
even to guilty pafties, who had full knowledge before marriage, and that innocent 
parties, like the appellant, should not be given a lesser right than such guilty parties. 
This argument too cannot stand. Our law has moved very far from the ancient 
law of rewenge and vengeance like the laws of Hammurabi. Laws are, in modern 
times, more concerned with remedying evils in an enlightened way, and have 
abandoned the savage way of hitting out against malefactors. The law will not, 
nowadays, compel anybody to live in sin or in crime and will allow them, and 
indeed encourage them, to get out of sin or crime at the earliest possible moment. 
The parties vitally affected by the void marriage are, of course, the parties thereto, 
namely, the husband and the wife, though the first wife and the legitimate children 
by her, etc., may also be affected to a lesser extent. The law, in its wisdom, has 
given a preferential treatment to the husband and wife vitally affected, and that comes 
under “ proper classification ” and cannot be called an illegal “‘discrimination ” 
offending Article 14 of the Constitution or any other Article of the Constitution. 

In the end, therefore, I confirm the order of the lower Court holding that the 
appellant was not entitled to present an application under section 11 of Act XXV of | 
1955 for declaring the second marriage illegal and void but could only file a suit, 
if so advised. I dismiss this appeal, but, in the circumstances, without costs, as 
this is the first time the point has come up for decision by this Court. 

P.R.N. —— - Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


A Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice BALAKRISHNA 
YYAR, 


V. T. S. Sevugapandia Thevar ' .. Appellant* 
en . 
V. T. S. Thyagasundaradas Thevar and others . .. Respondents. 


Hindu Law—Gift of self-acquired property by father to son—Character of the property in the hands of the 
son—Principles in determining. . í 
Will—Constiuction—Words used in the preamble—Effect —Same words occurring—Meaning. 
property gifted by a father to his son could not become ancestral property in the hands of 
the @nee simply by reason of the fact that the donee got it from his father or ancestor. 


„œ A mitakshara father has complete powers of disposition over his self-acquired property and he 
as competent to provide expressly how the donee is to take the property, when he makes a gift. 





*S.T. Appeal No. 10 of 1956. ` 15th October, 1958. 
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If however. thẹre are no express and clear words describing the kind of.interest that a donee is- 
to take the question then would be one of construction ofthe document, ‘The Court ‘would have 
‘to collect the intention of the donor from the language of the document taken along with the 
surrounding circumstances. 


The words used in the preamble of a ded are merely statements explaining the factual position 
at the time. They are only introductory in character and are not words of disposition. 


In construing a will one must look to the terms of that will and the circumstances surrounding; 
the particular will. It would be ordinarily unsafe to seek to ascertain the wishes of the person who 
has executed a particular document by referring to the words used by another person in a wholly 
different contest. 


The ordinary. rule of construction is that the same expression should be construed in the same: 


sense wherever it appears in the same document unless of course there is something repugnant in the. 
context. 


Development regarding the law of Tmpartible Estates, discussed. - ia a 
Arunachala Mudaliar v. Muruganatha Mudaliar, (1953) 2 M.L.J. 796 (S.C.), referred. 


-; ' Appeal against the Order of the Estates Abolition Tribunal, Mathurai, dated. 
28th August, 1956, in O.P. No. 185 of 1955. 


V. Vedanthachart and T. Rangaswami Ayyangar, for Appellant. 


A. Sundaram Ayyar, T. R. Mani and G. Ramanujam, for Respondents. 
- The Court delivered the following 


Jupcment.—This is an appeal from the order of the Estates Abolition Tribunal, 
Mathurai, made on 28th August, 1956, in O.P. No. 185 of 1955. 


On 8th March, 1954, the Government of Madras took over the Zamindari of 
Seithur under the provisions of Madras Act XXVI of 1948. On-igth July, 1954, 
they deposited a sum of Rs. 68,589 as advance compensation. Sevugapandia Thevar, 
the Zamindar of Seithur, claimed that on 29th December, 1895, his father Sundara 
Doss Thevar had executed a will bequeathing the zamindari to him, that. he took. 
the Zamindari under that will as his self-acquired property and that in consequence 
section 44 (2) (6) of the Act and the Rules framed thereunder applied to the*case 
with the result that he was entitled to the entire money. His sons, however, con- 
tended that the zamindari was an “ Impartible estate which had to be regarded 
as the property of a joint Hindu family for the purpose of ascertaining the succession 
thereto before the notified date ”, that in consequence section 45 of the Act applied. 
and that the amount of the advance compensation which the Government had 
deposited had to be divided between them and their father. 


One member of the Tribunal took the view that Sevugapandia Thevar did not 
take the zamindari under thè will of his father Sundara Doss Thevar but outside 
it, that.in consequence section 45 of Madras Act XX VI of 1948 applied and that the 
sons were entitled to a share in the compensation. The other two members of the 
Tribunal took the view that Sevugapandia Thevar took the estate under the will 
but that nevertheless the estate had to be treated as an impartible estate which 
belonged to a joint Hindu family, that for that reason section 45 applied and the 
sons were entitled to share in the compensation. Sevugapandia Thevar has, there- 
fore, preferred this appeal. 


It will be convenient to set out at this stage the salient features of the will of 
Sundara Doss Thevar. It is dated 29th December, 1895. . The preamble recites 
that the testator is the Zamindar of Seithur in Srivilliputhur Taluk, Tirunelveli Dis- 
trict and that at the time he executed the-will he was staying in the choultry belonging 
to the Rajah of Ramnad in Cusba Tallakulam, Madurai District. He then states. 
that he owned (1) the Zamindari of Seithur, as impartible, ancestral propertyNdes- 
cending by lineal primogeniture; (2) the Elumalai Zamin which he had purchased. 
on rst April, 1895, as his self-acquisition in order to give it to Muthuswami Pandiat, 
a son of his deceased brother; and (3) several other properties, movable and immo- 
vable. The testator then gives the names of the persons who are his relations and 
who he considered, had claims on him. Of these; the first is Sevugapandia Thevar, 
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‘his only.son, then aged eleven years. “In speaking’ about, him the testator says that 
he is entitled to get all his properties as his heir. The next person the testator men- 
_tions is his mother Periyayi Athal who he recognises has to be maintained. He then 
‘mentions his daughter ‘Muthathal, then seven ‘years . old, and finally he 
mentions Muthuswami Pandian, his nephew. About all these three he states that 
“they are-entitled to maintenance from him. He then states that in view of the fact 
that he was frequently falling ill he considered it necessary to make arrange- 
“ments as regards the individuals and the properties he mentioned. 


We now get clause (1) of the will which has been translated as follows : 


“Our son Sevugapandia Dorai avergal shall take the properties set out in A Schedule herein after 
our lifetime and hold and enjoy the same with abrolute rights and from son to granosen and so on 
in succession. He-himself shall maintain our mother also.’ : 


“She property set out in, Schedule ‘ A?’ is the zamindari of Seithur. 


By clause (2) he gave the Elumalai Zamin to Muthuswami Pandian, his nee 
ther’s son. As in the case of the Zamindari of Seithur, which he gave to Sevugapan- 
dia Thevar, Sundara Doss Thevar gave the Elumalai Zamin to Muthuswami 
Pandian 

“ to hold and enjoy the same with absolute rights and from son to grandson and so on in succes- 
sion.’ 

By clause (3) "he gives the properties set out in Schedule ‘ C? to his daughter 
-Muthathal as her stridhanam, and, states that Muthathal and her issues were to 
enjoy the same hereditarily. Then comes this rider : 


“£ In case she has no issue the said properties shall revert to Seithur Zamin’’. 


By clause (4)'Sundara Doss Thevar makes provision for a woman called Chellam 
who had been serving his wives long and iaig He gives her the properties 
set out in Schedule ‘D’ to 

we hold and enjoy the same with absolute rights hereditarily from son to grandson and so on in 
succession "; A 


i t x ` O 4 


By Bathe (5) he makes a bequest of the properties set out in Schedule ‘E’ to one 
Muthiah Bagavathar. The will provides that this Bhagavathar was to 


“hold and enjoy the said , Ptópėrtigs after our lifetime with absolute rights from son to 
grandson and so on in succession’ 

By clause (6) he makes the bequest of a sum of Rs. 2,000 to Dr. Van Allan for 
the construction of a hospital. 


By clause (7) he directs that certain debts he had contracted and any others 
that he might contract 


“shall be paid and discharged after our lifetime from and out of the A Schedule properties 
and the assets relating to the same, regardless of wheter those debts are otherwise secured or not” 


By clause (8) he appoints Nagappa Swami Kuppachi Naicker, Zamindar of 
Peraioor, to be the executor of his will. By clause (g) certain directions are given to 
the executor, but these are not now material. 


By clause (10) Sundara Doss Thevar, the testator, directs that during the minority 
of his son Sevugapanida Thevar and his nephew Muthuswami Pandian the execu- 
tor, and, after they attained majority, those two individuals should perform and 
conduct the various festivals, choultries and charities as they had been conducted 
in the past. . 


In clause (11) there is the direction that the pannai pertaining to the Zamindari 
of ae as should not be leased by the executor but should be cultivated as was being 
doney the testator himself. 


™ Three other clauses follow which are not of present interest. The will was attest” 
ed by six persons, the first two of whom were High Court Vakils of Madurai and the 
De a First Grade Pleader of Madurai. The will was registered on the goth Decem- 
er, 1895. : : 
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Before we examine the various contentions urged before us it would be useful 
to recall the legal position in 1895 when Sundara Doss Thevar made his will. 


Some thirty-one years previously the Privy Council had ruled thus in the 
well known Katama Natchiar v. Ranganadha Thevar, (Sivaganga Case)! 
“ Where property belonging in common to a united Hindu family has been divided, the share 


ofa deceased member of the family goes in the general course of descent of separate acquired property; 
‘but if there is a co-partnership between the different members of the united family survivorship follcws. 


Upon the principle of survivorship, the right of the co-partners in the undiviced estate cverrices 
the widow’s right of succession; but with respect to self-acquired property of a member of the united 
family, the other members of the family have neither community of interest, nor unity of possession, 
therefore, the foundation of the right to take by survivorship fails.” 


In 1884, the Privy Council decided in Sartaj Kuari’s Case?, that the holder of an 
impartible estate was competent to make a gift of a part of the estate. The matgeet 
facts there were as follows: On 18th February, 1871, Raja Bhawani Ghulam Pal 
‘made a gift of seventeen villages which belonged to the Raj to his younger wife. 
-A suit was brought by the mother and guardian of Lal Narindar Bahadur Pal, a 
minor son of Raja Bhawani Ghulam Pal, challenging the alienation. It was admit- 
ted that the Raj was impartible and that by custom succession was by primogeniture, 
“Their Lordships held that the gift was good. They referred to an earlier decision of 
theirs in Sree Rajah Yanumula Venkayamah v. Sree Rajah Yanumula Boochia Vankondora® 
-and, observed: 

* This is a clear opinion that, though an impartible estate may be for some purposes spoken of 


-as joint family property, the co-parcenary in it which under the Mitakshara law is created by birth 
does not exist. . 


If, as their Lordships are of opinion, the eldest son, where the Mitakshara law prevails and there 
fis the custom of primogeniture, does not become a co-sharer with his father in the estate, the inaliena- 
bility of the estate depends upon custom, which must he proved, or, it may be in some cases, upon the 
-nature of the tenure. 


. . é . ë 4 . . a e 


For the foregoing reasons, their Lordships are of opinion that the plaintiff has failed to show 
«that the gift ought to be declared to be invalid, and they will humbly advise Her Majesty to reverse 
the decrees of the lower Courts, and to decree that the suit be dismissed with costs in both these 
Courts.” A 

In Beresford v. Ramasubba*, a Division Bench of this Court observed that the pre 
vious view which had been held in this Court stood overruled by the Privy Council 
in Sartaj Kuari’s Case®, and, applying that decision of the Privy Council, they upheld 
«an alienation by way of a lease which had been made by the Zamindar of Kangundi. 


It must be remembered that at the time Sundara Doss Thevar executed his will 
the Madras Impartible Estates Act had not been passed. That Act declared that 
-all the estates included in the Schedule to it shall be deemed to be impartible estates. 
The Zamindari of Seithur appears in the Schedule. The Act also imposed various 
-restraints on the alienation of a zamindari by the holders thereof for the time being. 
But this enactment was still in the future. The position in 1895 was that whether 
impartible and ancestral property was treated as the self-acquired property of the 
‘holder or as the joint family property of the holder made no difference so far as his 
power of alienation was concerned. d 


It will be convenient at this stage to trace the further development of the law 
:so far as is here relevant. 

In Venkata Rao v. Court of Wards®, (See Baijnath Prasad Singhv. Tej Bali Singh®), 
commonly known as the first Pitapur case, the Privy Council decided two points : 


“ (1) That the case of Sartaj Kuari’s case? which was a case of direct inter vivos gift, cowed by 
analogy the case of alienation by will. 








1. (1863) 9 M. I. A. 539. 4. I.L.R. 13 Mad. 197. 
2. (1888) I.L.R. ro All. 272: L.R. 15 L.A. 5. (1899) 9 M.L.J. (Sup.)1 : L.R. 26 IA. 
gr Of 83: ILL.R. 22 Mad. 383 (P.C.) 


3. (1870) 13 M. I.A. 333: 6. LL.R. 43 All. 228 at 239. 
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_ (2) That the law as laid down in Sartaj Ruari’s Case? which was a case from the North-Western 
Provinces, also applied in Madras, notwithstanaing the older Madras decisions, Madras being uncer 
the Mitakshara law.” 


Next in chronological order comes Lal Ram Singh v. Deputy Commissioner of Partab- 
garh®, The estate in that case was one governed by the Oudh Estates Act of 1869; 
and, according to the custom of the family obtaining before 1856, ordinarily devolved 
upon a single heir, In compliance with an agreement which compromised a still 
anterior litigation Hanwant Singh the holder of the estate executed an instrument of 
settlement, one paragraph of which ran as follows:— z: 


“That on the death of the last three persons, i.e., Raja Hanwant Singh, Raja Rampal Singh 
and Dirgaj Kuar, the mother of Raja Rampal Singh, Babu Lachman Singh, the second scn cf Raja 
Hanwant Singh, and his heirs and representatives shall succeed to the entire Rampur Kaith.aula 

Mate, as provided by section 22 of Act I of 1869. But the saia Babu Lachman Singh shall not inter- 
fere in any way with the said ilaqa, beside the six villages which he has received uncer section 8, 
during the lifetime of Raja Rampal Singh and his mother, Dirgaj Kuar.” 


Hanwant Singh died first, then the mother, then Lachaman Singh and lastly 
Rampal Singh. On the death of the last named person it became necessary to deter- 
mine who succeeded in reversion. The Privy Council held that Lachman Singh 
received an absolute estate in reversion, that he took the property as self-acquired property 
and could disposesof it by will. This is a case of an estate received under a settle- 
ment. 


In Ulagalum Perumal v. Subbalakshmi3, a Division Bench of this Court decided that 
where a Zamindar having absolute rights of alienaction makes a settlement in favour 
of a son of his, the settlee takes the property as his absolute property, that is, as self- 
acquired property and not as joint family property. On appeal the Privy Council 
confirmed this decision. Vide Perumal v. Rani Subbulakshmi*. The facts of the 
case are thus summarised in the judgment of their Lordships : 


“t In 1902, the zamindar was S. Kotilinga Sethurayar (hereinafter called the settlor), a Hindu 
governed by the Mitakshara. He held the impartible estate as ancestral property belonging to the 
joint family, of which he was a member, and not as his separate property. His first wife had died, 
but he had married again. By his first wife he had a son, K. Kotilinga Sethurayar. His second wife 
was enceinte. Being displeased with his son he desired to defeat his son’s prospect of succession to the 
estate by making use of the power of alienation recognized as belongirg to owners of impartible 
estates by the decision of this Board in the case in (Sartaj K sari v. Deoraj K tarit}, His power, of alie- 
nation was, however, in danger of becoming restricted by legislation so as to become no greater than 
the power of a managing member of a joint Hindu family to alienate ancestral property. A few 
days before 2nd June, 1902, when the Madras Impartible Estates Act, 1902 (Madras Act II of 1902) 
came into force, he executed a deed of settlement dated 29th May, 1902, in respect of the impartible 
zamindari. By that deed he declared that he was dissatisfied with the character and conauct of 
his son and was desirous that the son should not succeed to the zamindari. He settled the zamindari 
upon himself for life and subject thereto granted it absolutely to the child with whom his second 
wife, Thanga Pandichi, was then enceinte, if such child should be born alive and a male. 


. . . . . . . . 


Thereafter on 13th August, 1902, Minakshi Sundara was born on the second-wife Thanga Pandichi. 
In 1903, the settlor’s first-born son, K. Kotilinga Sethurayar, died. In 1904, the second wife died, 
and the settlor having married a third time the appellant Ulagalum Perumal was born to him by his 
third wife in June, 1906. On 7th January, 1907, the settlor died and Minakshi Sundara succeeded to 
the zamindari, the estate being managed on his behalf by the Court of Wards till 1923, when he came 
ofage. He died in July, 1929, and as the Collector proposed to reccgnise his half-brother, the appel- 
lant as entitled to succeed to the impartible estate the widow brought her suit on 1st October, 1929, 
to establish her right to succeed. Her case is that when in 1902 her husband took a vested interest 
in the estate by virtue of his father’s exercise of his unfettered right of alienation, the estate ceased 
to be property of the joint Hindu family as truly and completely as if it had been granted to a stranger 
to the family. Accordingly, that the principle of survivorship cannot on his death be applied to carry 
his estgte to the eldest member of the senior branch of the family ; and that it descends to her according 
to th@rules which govern succession to separate property.”’ 


oo —_______.____.______ $e 


1. (1888) L.R. 15 LA. 51: LL.R. 10 All. 3. (1935) 71 M.LJ. 1. . 
272 (P.C.). 4. (1939) 1 M.L.J. 812 : L.R. 66 I.A. 134: 
2. (1923) 47 M.L.J. 260 1 L.R. 50 I.A, 265: I.L.R. (1939) Mad. 443 (P.C.).. = 


LL.R. 45 All. 596 (P.C.). 
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Their -Lordships then observed: 7. a Se. ees 


“ And it Would seem that the right of any given person to succeed by survivorship to any given. 
property must depend both upon the person continuing to be a member of the joint family and also 
upon the property continuing to belong to the family. If the zamindar has a power of alienation. 
which is not limited by legal necessity nor liable to be controlled by any other member of the family,, 
so that he can squander the property or give or sell it to a stranger, thereby defeating the rights of other 
members, there would not seem to be great force in the reflection that when he transfers to a member: 
of the family he is effecting a result similar to that produced by partition without having the power- 
‘to compel partition. The status of an individual as a member of a Hindu joint family is in no 
way inconsistent with hisowning separate property ; andthe right of unfettered alienation affirmed. 
in (Sartaj Kuari v. Deoraj Kuari)? may well produce results, when exercised in’ favour of a member, 
which are as favourable or more favourable to him than those which partition would have produced. 
If the property ceases to he the property.of the joint family there is nothing to which the-right by 
survivorship can attach and there is no added difficulty in its becoming the separate property: of an 
individual member. ‘The right of alienation was held to belong to the holder of an impartible 
because the other members of his family, having no-right to call for partition, were thought to have no 
right to control him : ifin some cases the result of this doctrine upon the rights of the other members. 
is to, defeat them altogether, the right of alienation cannot in their Lordships’ opinion, be limited 
in other cases merely by reason that the holder had no right to call for partition.” 


Their ‘Lordships quoted with approval certain observations which the Allaha- 
bad High Court had made in Ajai Verma v. Mt. Vijai Kumari?. Those observations 
were : 5 : : 

“ He gets the property by virtue of the ‘ gift’ made by his father in his favour under the will. 
. It matters little whether the gift is in favour of a stranger or in favour ofa person belonging to the same 
stock as the defendant. The property in the hands of Vijai Verma must be treated as self-acquired. 
property for the purpose of descent to his heirs.” ` F A 
We would next refer to Lalitha Kumari. Devi y. Raja of Vizianagaram?. At page 
242, the learned Chief Justice observed -as follows : aeg 
“In my opinion all that was laid down by their Lordships in Ulagalum Perumal’s case4 was that an 
alienee from a holder of an impartible estate takes the property as his separate or self-acquired pro-- 
perty and not as joint family property. It must not be overlooked that an impartible estate can be 
either joint family property or separate property and the rule of succession would ciffer in each case. 
e is clearly pointed out in a later pronouncement of their Lordships in Anant Bhikappa v. Shankar- 
amachandra®, ; 


In Senthathikalai Pandiya v. Varaguna Rama Pandiya’, the matter was re-stated: 
more.elaborately. It is better to quote the relevant passages : f 


“The law relating to impartible estates had to undergo several vicissitudes and some of the- 
observations of the Judicial Committee in the leading decisions on the point may seem to be'irrecon=. 
cilable. But ittmay now be taken that that the following principles were settled by decisions. Impar- 
tibility is essentially a creature of custom. ‘The junior members of a joint family in the case of ancient 
impartible joint family estate take no right in the property by birth and therefore have no right of 
partition having regard to the very nature of the estate that it is impartible. Secondly, they have 
no right to interdict alienations by the head of the family either for necessity or otherwise. This, of 
course, is subject to section 4 of the Madras Impartible Estates Act in the case of impartible estates 
governed by the said Act. The right of junior members of the family for maintenance is governed 
by custom and is not based upon any joint right or interest in the property as co-c wners. “This is now 
made clear by the Privy Council in Commissioner, of Income-tax, Punjab v. Dewan Krishna Kishore? and 
Raja Velugoti Sarvagna Kumara Krishna Yachendra Bahadur Varu v. Raja Rajeswararao®’. The income of the 
impartible estate is the individual income of the holder of the estate and is not the Income of the joint 
family. Vide Commissionerqof Income-tax, Punjab v. Dewan Krishna Kishore’. To this extent, the general 
law of Mitaskshara applicable to joint family property has been modified by custom and an impartible- 
estate, though it may be an ancestral joint amily estate, is clothed with the incidents'of self-acquired 
and separate property to that extent. The only vestige of the incidents of joint family property, 
which still sticks to the joint family impartible estate is the right of survivorship which, of course, is. 
not inconsistent with the custom of impartibility. For the purpose of devolution of the property, 
the only right which a member of the joint family acquires by birth is to take the property by survivor-- 
ship but he does not acquire any interest in the property itself. The right to take by survivorship 


1. (1888) L.R. 15 LA.51: LLR. 10 All. ILL.R. (1944) Bom. 116. 


272 (P.C.) 51. - (1953) 2M.L.J. 387: LL.R. 1954 Mst.. 
2. ALR. 1939 P.C. 22. 500 : 66 L.W. 671 at 677. i 
3. (1954) 66 L.W. 231. i 7. (1941)2 M.L.J. 972:L.R. 68 I.A. 155 = 
4- (1939) 1 M.L.J. 812 : L.R. 66 LA. 134: LL.R. (19241) Lah. 54 L.W. 695 (P.C.). 

LL.R. hee Mad, 443 (P.C.). 8. (1942) 1 M.Laj. 132 : L.R. 68 LA. 181 = 


5. L.R. 70 I.A. 232: (1943) 2 M.L.J. 599: I.L.R. 1942 Mad. 419: 55 L.W. 65 (P.C.). 


qj SEVUGAPANDIA THEVAR 0. THYAGASUNDARADAS THEVAR. 341 


continues only so long as the joint family does not cease to exist and the only manner by which this 
right of survivorship could bé put an end to is by establishing that the estate ceased to be joint family 
property for the purpose of succession by proving an intention, express or implied, on behalf of the 
junior members of the family to renounce or surrender the right to succeed to the estate. That the 
‘property is'not held in coparcenary was clearly enunciated by the Judicial Committee by Sir George 
Rankin himself in the latest case in Ananth Bhikappa v. Shanker Ramachandra, in the these terms : 


“Now an impartible estate is not held in coparcenary (Rani Sartaj Kuari v. Rani Deoraj Kuari?) 
though it may be joint family property. It may devolve as joint family property or as separate pro- 
perty of the last male owner. In the former case, it goes by survivorship to that individual, among 
those male members who in fact and in law are undivided in respect of the estate, who is singled out 
by the special custom, e.g., lineal male primogeniture. ` In the latter case jointness and survivorship 
are not as such in point ; the estate devolves by inheritance from the last male owner in the order 
prescribed by the special custom or, according to the ordinary law of inheritance as modified by 
custom.” a 7, es í set : : 
See also decision of the leartied Chief Justice and Venkatarama Ayyar » Je 
WRangarao Bahadur v. State of Madrass. © >`... a oe i : 
~_ One contention, which the sons of the appellant urged before the Tribunal and 
which Mr. Sundaram Ayyar pressed before us, was that Sevugapandia Thevar took 
the zamindari-not- under the will of his father Sundara Doss Thevar but completely 
outside it.. -To support this contention of his he referred to the decision in Shyam 
Pratap v. Collector of Etawah*. The facts there were as follows: An estate known 
as Partabner Raj was an impartible estate succession to which was governed by the 
rule of lineal prim®geniture. On 17th May, 1925, Raja Hukum Tej Pratap Singh 
who was the holder of the estate died. Shortly before his death he had adopted a 
son called Raja Maha Vindeshri Pratap Singh, or shortly Raja Maha, The day be- 
fore he dieg he also left a will, the material part of which ran as follows : : 

£ I, Raja Hukum Tej Pratap Singh, am the Raja of Partabner, I have beén ill for a long time, 
and in spite of treatment I am not getting better. ‘Since this morfing I have, on the other hand 
became much worse. To-day Kunwar Madho Singh has given him (Maha Vindeshri Pratap Singh) 
to me in adoption and I have taken him in adoption. After my. death, my adopted son, Lal Maha: 
Vindeshri Pratap Singh shall be the ‘ gaddi-nashin °’ and the-owner of my entire movable and immo- 
vable property. After my death he shall, like myself, have all the-powers. . . . . . therefore 
during his minority, my mother, . . .'. . -who was my guardian during my minority and 
who m&naged the entire estate very well, shall remain the guardian of my adopted son...,..°” 

, After the death of Raja Hukum litigation arose, the learned Subordinate Judge 
who tried: the suit held that the document was not a will-within the definition ‘of the 
Indian Succession-Act. On appeal the High Court reversed the view of the Subordi- 
nate Judgé. The Privy Council, however, preferred, tó accept the view of the learned’ 
Subordinate Judge.. . $ ' Ye Oe > ©. rae A . 
‘Now, when we have to construe a will-we must look to the terms of that'will and- 
the circumstances surrounding the particular will. It ‘would be-ordinarily very un- 
safe to seek to ascertaiń the wishes of a person who has executed a particular docu- 
ment by referring to the words used by another person in a wholly different context. 
This general rule apart, there is one important difference between the will which 
Sundara Doss. Thevar executed and the will of Raja Hukum Tej Pratap Singh which 
the Privy Council was called upon to construe. As their Lordships pointed out, there, 
were no direct words of gift in the will of Raja Hukum ‘Tej Singh. On the other. 
hand, in the present case,, in clause (1).of his will Sundara Doss Thevar has insert- 
ed words making a specific. bequést. of the:zamindari., , If Sundara Doss Thevar did: 
not want to make the zamindari the subject-matter of any bequest he need not have 
mentioned the zamindari at all in his will. If, however, for the sake of completeness, 
in the document it was considered advisable to make a reference to the zamindari 
of Seithur, it would have been sufficient to say that it would devolve on Sevugapandia' 
"Thevar as it had devolved in the past. But, instead of that we find that the zamindari 
is specifically mentioned by‘name‘and it.is dealt with. in, the same way as the other 
propgfties which Sundara- Doss Thevar held. There are express words granting 
this property with full and absolute rights to Sevugapandia Thevar. In the circum- 

ae ote eed ee ee 
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J. L.R. 70 LA. 232: (1943) 2 M.L.J. 599: Mad. 479 : 65 L.W. 756.- : 
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stances, we are unable to accept the contention, that Sevugapandia Thevar took the 
zamindari de hors the will. 


- Mr. Sundaram Ayyar referred to the preamble of the will in which the testator 
said that he had purchased the Elumalai Zamin in order to provide for his nephew 
Muthuswami Pandian, that Sevugapandia Thevar was at the time the only person 
entitled to inherit and that his mother and daughter were entitled to maintenance 
and argued that the recital that Sevugapandia was entitled to inherit indicated that 
oe Doss Thevar did not intend to make any disposition in favour of his son at 
all. i 


We are unable to agree. The words used in thé preamble are merely statements 
explaining the factual position at the time. They are only introductory in character 
and are not words of disposition. On the other hand, we find in clause (1) expre 
words of disposition in favour of Sevugapandia Thevar and the effect of those wôrds 
is in no way cut down by the words in the preamble. That Sevugapandia Thevar 
was entitled to inherit did not deprive Sundara Doss Thevar of his power to give. 
The only thing is that he gave the zamindari to him who would have been otherwise 
entitled to take it. In clause (6) Sundara Doss Thevar directed that Rs. 2,000 should 
be paid out of the zamin. Now, it would be a legitimate question how if he was not 
making the zamin the subject-matter of his bequest he could have made such a provi- 
sion. Likewise, in clause (7) there is a direction that the debfs of Sundara Doss 
Thevar should be paid out of the zamindari of Seithur. Taken together all that makes 
it manifest that the zamindari formed the subject-matter of disposition under the 
will. . 


On the questicn as to what kind of interest a son takes in the self-acquired 
property of his father which he receives from him by way of gift.or testamentary _ 
disposition vis-a-vis his sons, there were for long differences of opinion among the 
High Courts. This was noticed by the Privy Council in Lal Ram Sngh v. Deputy 
Commissioner of Partabgarh’. At page 274 they summarise the position thus : 


“Tt appears that there has been great diversity of opinion in the High Courts in India as to the 
effect in a Mitakshara family of a bequest made by a father of property which in the father’s hands 
was self-acquired, to hisson. In Calcutta, in 1863, the point first arose in the case of Muddun Gopal v. 
Ram Bukh*®, when it was held that such property would be ancestral, and this has been follcwed in 
the later case of Hazari Mall Babu v. Akaninath Adhurja® (decided in 1912). In Macras, upon the 
whole, the view seems to be that the father can determine whether the property which he has so be- 
queathed shall be ancestral or self-acquired, on the principle of ‘‘cujas est dare ejus est disponere,” but 
that unless he expresses his wish that it should be deemed self-acquired, it is ancestral : see Tara Chand 
v. Reeb Ramt and compare it with Nagalingam v. Ramachandra® and other cases. In Bombay, on the 
other hand, the principle ofintention seems to have been accepted if it makes the property ancestral, 
but if there be no expression of intention it is deemed self-acquired ; see Jugmohandas v. Sir Mangaldas 
Nathubhoy® and Nanabhai v. Achrathbat?. An Allahabad decision was that such property is self- 
acquired : see Parsotom Rao Tantia v. Janki Bai? (decided in 1907). Finally, in Oudh in the case of 
Rameshar v. Rukmin® (decided in 1909), after a review of all the cases, it was held that: ‘Where self- 
acquired property is bequeathed to sons, in the absence of language clearly indicating the testator’s 
intention that the property should be held by the sons subject to the incident of survivorship, it 
should be presumed that each son takes an interest which passes to his heirs at his death.’ ”’ 


The controversy, however, has now been set at rest by the decision of the Supreme 
Court in Arunachala Mudaliar v. Muruganatha Mudaliar}®, At page 799 it is observed : 


“In view of the settled law that a Mitakshara father has absolute right of disposition over his self- 
acquired property to which no exception can be taken by his male descendants, it is in our opinion 
not possible to hold that such property bequeathed or gifted to a son must necessarily, and uncer all 
circumstances, rank as ancestral property in the hands of the donee in which his sons would acquire- 
co-ordinate interest. 5 


. a . . . . . . 
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The property of the grandfather can normally vest in the father as ancestral property if and 
when the father inherits such property on the death of the grandfather or recéives it, by partition, 
made by the grandfather himself during his lifetime. On both these’ occasions the granafather’s 
property comes to the father by virtue of the latter’s legal right as a son or descendant of the former 
and consequently it becomes ancestral property in his hands. But when the father obtains the grand- 
father’s property by way of gift, he receives it not because he is a son or has any legal right to such 
property but because his father chose to bestow a favour on him which he could have bestowed on 
any other person as well. The interest which he takes in such property must depend upon the will 
ofthe grantor. A good deal of confusion, we think, has arisen by not keeping this distinction in mind. 
To find out whether a property is or is not ancestral in the hands of a particular person, not merely 
the relationship between the original and the present holder but the mode of transmission also must 
be looked to : and the property can ordinarily be reckoned as ancestral only if the present holcer has 
got it by virtue of his being a son or descendant of the original owner. The Mitakshara, we think, 
is fairly clear on this point. It has‘placed the father’s gifts under a separate category altı gether and 
in more places than one has declared them exempt from partition. Thus in Chapter I, section 1, 

ee 19, Mitakshara refers to a text of Narada which says : 


‘ Excepting what is gained by valour, the wealth of a wife and what is acquired by science which 
are three sorts of property exempt from partition; and any favour conferred by father.” 


When, however, he makes a gift which is only an act of bounty, he is unfettered in the exercise 
of his discretion by any rule or dictate of law. It is in these gifts obtained through the favour of the 
father that Vijnaneswar, following the earlier sages, declares the exclusive right of the sons. We hold, 
therefore, that there is no warrant for saying that according to the Mitakshara, an affectionate gift 
by the father to the son constitutes ipso facto ancestral property in the hands of the donee. 


. -@ . . . . . . . 


& Our conclusion, therefore, is that a property gifted by a father to his son could not become 
ancestral property in the hands of the donee simply by reason of the fact that the donee got it from 
his father or ancestor. . 


_ As the law is accepted and well settled that a Mitakshara father has complete powers of disposi- 
tion over his self-acquired property, it must follow as a necessary consequence that the father is quite 
competent to provide expressly, when he makes a gift, either that the donee would take it exclusively 
for himself or that the gift would be for the benefit of his branch of the family. If there are express. 
provisions to that effect either in the deed of gift or a will, no difficulty is likely to arise and the interest 
which the son would take in such property Would depend upon the terms of the grant. If, however, 
there are no clear words describing the kind of interest which the donee is to take, the question would 
be ongof construction and the Courtwould have to collect the intention of the donor from the language 
of the document taken along with the surrounding circumstances in accordance with the well-known 
canons of construction. Stress would certainly have to be laid on the substance of the dispositicn 
and not on its mere form. The material question which the Court would have to, decide in such 
cases is, Whether taking the document and all the relevant facts into consideration, it could be said 
that the donor intended to confer a bounty upon his son exclusively for his benefit and capable of 
being dealt with by him at his pleasure or that the apparent gift was an integral part of a scaeme 
for partition and what was given to the son was really the share of the property which would ncrmally 
be allotted to him and in his branch of the family on partition ? In other words, the question would 
be whether the grantor really wanted to make a gift of his properties or to partition same ? As it 
is open to the father to make a gift or partition of his properties as he himself chooses, there is strictly 
speaking, no presumption that he intended either the one or the other. a 


. . . e e . . . . 


The testator certainly wanted to make a distribution of his properties in a way different from 
what would take place in case ofintestacy. But what is really material for our present purpose is his 
intention regarding the kind of interest which his sons were to take in the properties devised to them. 
Here the will is perfectly explicit and it expressly vests the sons with absolute rights with full powers 
of alienation by way of sale, gift and exchange. There is no indication in the will that the proper- 
ties bequeathed were to be held by the sons for their families or male issues and although the will 
mentions various other relations, no reference is made to son’s sons, at all. This indicates that the 
testator desired that his sons should have full ownership in the properties bequeathed to them and he 
was content to leave entirely to his sons the care of their own families and children.” ` 


The question we have now to decide is whether when Sundara Doss Thevar 
bequeathed the zamindari to hisson Sevugapanida Thevar he intended that 
Sevugapandia Thevar should take it as self-acquired property oras joint family 
propyty. i l 

Mr. Sundaram Ayyar who appeared for the sons laid emphasis on the fact that 
if his will Sundara Doss Thevar did not say that Sevugapandia Thevar was to take 
the property as self-acquired. That is true enough, but from that it does not follow 
that it must be deemed that Sundara Doss Thevar said that the property should be 
joint family property in the hands of Sevugapandia Thevar. 7 
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' Mr; Sundaram Ayyar next said that it is not to be lightly presumed that -the 
testator would have intended either to break the line of succession. by which the pro- 
perty had descended to himself in the past or to alter-the character. of the property 
in the hands of the legatee. He also said that.the words of the testator that Sevuga-. 
pandian “ shall hold and enjoy with absoluté rights and from son to grandson and so- 
on in succession” are consistent with the view, that Sundara’ Doss Thevar intended . 
to make the property joint family property in the hands of his son “Sevugapandia 
Thevar. It seems to us that the intention of Sundara Doss Thevar is not at alla’ 
matter of ‘presumption; we have to find out what the words he used actually mean, 
No doubt like most people he would have desired that his line should last for all -time 
and that his property too should last likewise. That is a.general sentiment, in ‘fact a` 
sentiment so general and widespread as to be by itself insufficient to support any parti-. 
cular construction. As for the expression “with absolute rights and from so 
grandson”, used by the testator, wé shall examine it lower down ;-here it ‘will ee 
to say that we are unable to agree with Mr. Sundaram Ayyar that it is consistent: 
‘with a desire on the part of Sundara Doss Thevar that Sevugapandia Thevar should 
hold the zamindari as joint family. property. 


‘In clause (3) of his will Sundara Doss Thevar stated that should his daughter 
Muthathal die issueless the property which he was giving to her as stridhanam 
should revert to the zamin: Such å provision, said Mr. Sundaram Ayyar, is inconsis- 
tent with the theory that the testator visualised a situation in which: the zamindari 
would cease to be an integral whole. So, the argument ran, he could not have intend-- 
ed that the legatee should take the property as self-acquired. As we sajd before,” 
Sundara Doss might well have desired and might have proceeded on the’ assumption 
that the zamindari would last for an indefinite period of time. But, by making it 
joint family property in the hands of Sevugapandia Thevar he would have done 
nothing at all to ensure the perpetuity of the zamindari. As the law stood then, what- 
ever the manner in which he got the zamindari—whether as self-acquired or as joint 
family property, Sundara Doss Thevar could have dealt with it as he . chose. The’ 
Impartible Estates Act had not been passed and Sundara Doss Thevar could’ not, 
have anticipated that such a-piece of legislation would be'placed on the statute book. 
if Sundara Doss Thevar had desired to perpetuate the zamin he would have had to- 
think of other means of producing such’ a result. By. merely making it joint family 
property he could not have.achieved any such purpose. The only difference in 1895 
between ancestral impartible property which belonged to a joint family and ancestral 
impartible property which was self-acquired lay in the manner of its devolution. Iw 
the former case it would go by survivorship and in the latter by succession. The 
provision, therefore, made in clause (3) that the stridhanam allotted to Muthathal 
‘should, on failure of issue, revert to the zamin does not advance the case of the sons. 
That provision merely throws light on the ‘hopes of the testator. 


_ In clause (10) of his will Sundara Dóss Thevar directed that the festivals. aa 
charities which were being performed by the two zamins should continue ‘to be 
performed asin the past. In clause (11) he also prohibited his executor from dealing’ 
‘with the pannai lands otherwise than he hirhself had been doing. These directions, it 
‘was suggested, ‘were indicative of the views of the testator. No doubt they are indi-.- 
cative of his view in the sense that he expected things to go on as they had gone on in: 
his time. But, on the question as to whether he desired that Sevugapandia Thevar 
sshould-take the property as self-acquired property or as Joint family _pro-perty, 
these provisions throw no light whatever. 


Yet another contention taken was that as Sevugapandia Thevar would have 
taken the property even in the absence of a will as Sundara Doss Thevar hi ne 
recognised it must be assumed that Sevugapandia Thevar took the zamin not as 
self-acquired property: but only in the same character in which he would have id 
as heir. On this argument it will perhaps be sufficient to say that a similar con- 
tention, was urged before this Court in S. T. Nos. 81 and 22 of 1954 (R. Ramachandran 
v G. Kasinatha Iyer and others) and negatived. 
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-© > There are certain considerations on the other side which appear to us to be 
really decisive.: At the time Sundara Doss Thevar made his will the zamindari 
was wholly at his disposal. He could have dealt with itas he chose, either by will 
-or by transfer inter vivos, and, since he had competent legal advice at the’ time 
be it remembered that the will was executed in Madurai to which place Sundara 
-Doss must have gone for the purpose and that the will was attested by at least three 
‘lawyers it may be legitimately presumed that he knew the full extent of his rights 
-and powers in relation to the zamindari. He could have given the zamindari 
-absolutely to his son or he could have given him a life estate or, if he chose, he could 
‘have given him even a more limited estate. But he did not do anything of the 
‘kind. The words he actually used were: “eta ashaabi yoo 
Gueghe urgbuegurids QgaQudsHséQaroror Carciryw g.’’ These 

“weg, the most comprehensive of the words of disposition ordinarily employed. 
‘They are normally understood as sufficient to confer a full and absolute 
estate without limitation, restraint or qualification. And, after all, if Sundara Doss 
"Thevar chose to confer an absolute estate on his son there would be nothing surprising 
about it. It is not as though the legatee were a widow or a woman in respect of 
whom a presumption or at least an argument could be raised that regard being had 
to the ordinary notions of Hindus at that time the testator would not have intended 
to confer absolutespowers. The legatee was his son, and, the testator was also ap- 
pointing an executor in whom, as the recitals in the will show, he had the completest 
‘confidence. There is no warrant whatever for. assuming that the words actually 
used were not intended to have their normal and full effect. In fact, if the estate 
had not bten an impartible zamindary that had in the past descended by lineal 
primogeniture, the matter would probably not have been open to argument even. 


By clause (2) of his will Sundara Doss Thevar left the properties in Schedule 
* B?’ to Muthuswami Pandian, his brother’s son. In defining the extent of his in- 
terest in the property so granted the testator used the same expression “ with abso- 
lute rights and from son to grandson and so on ” from generation to generation. It 
was not suggested that the words in this clause conferred anything less than an abso- 
lute estate on Muthuswami Pandian. Similarly, by clause (4) Sundara Doss 
Thevar gave some property to the woman called Chellam who had rendered long 
and faithful service to his wives. In respect of that property also the words used 
are “ with absolute powers from son to grandson and so on from generation to 
generation”, Likewise, by clause (5) Sundara Doss Thevar gave the properties in 
‘Schedule ‘ E °’ to Muthiah Bagavathar. Here too he used the words ‘‘with absolute 
tights and from son to grandson and so on from.generation to generation’, It is 
not suggested that either the woman called Chellam or the Bagavathar got anything 
less than an absolute estate. 


Now, the ordinary rule of construction is that the same expression should ‘be 
construed in the same sense wherever it appears in the same document unless of 
‘course there is something repugnant in the context. We are unable to see any- 
thing in the context which makes it inappropriate to construe the expression. 
‘sie 656 DT S$ gio yér Quar urpibuerurd ADUA S Hs 
Qar ot or Gou ster igus 3’ in its ordinary sense which is also the sense in which 
that expression has been used elsewhere in the document. As we already stated, 
when making a disposition in favour of his daughter Muthathal he directed that 
should she die issueless the property should revert.to the zamin. This clause is 
important as showing that when he wanted to cut down or limit the extent of his 
bequegt the testator used sufficient words to make his intention clear. The contrast 
between the words used in clause (3) in relation to Muthathal and the words used 
inaglauses (1), (2), (4) and (5) is unmistakable, and cannot be ignored. 


There is yet another consideration. . The testator gave to Sevugapandia Thevar 
not merely the zamindari of Seithur but he also made him his residuary legatee. 
The relevant passage has been translated as follows : 


44 
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s © A?’ schedule belongs to Sevugapandia Dorai. In Seithur Zamin and the said zamin assets 
_belonging to us and in all other properties excluding the properties attached to B.C.D. ana E. Sche- 
dules—all the other movable and immovable properties.” 


“The point here is that Sundara Doss Thevar made no distinction as to the man- 
-ner in which Sevugapandia Thevar would take the zamin and the manner in which 
‘he would take the residuary properties. It has not been contended, and, it can- 
not possibly be contended, that in respect of the residuary properties Sundara Doss 


Thevar intended that Sevugapandia Thevar should take them otherwise than as. ° 


self-acquired properties. If that be so, the conclusion is strenghthened that Sundara. 
Doss Thevar intended that Sevugapandia Thevar should take the zamindari also. 
in the same way. ` i 


Two peculiar considerations should be mentioned. Ifthe intention of Sunda 
Doss Thevar had been that Sevugapandia Thevar should take the zamin as fOint 
, family property, one naturally asks why did he not say at least, “ I give the zamin 
to Sevugapandia Thevar and from him it shall descend in the same manner as it has 
- done in the past”. Again, what other words could Sundara Doss Thevar have 
-possibly used to make an absolute and unqualified grant? We put this question. 
` to Mr. Sundaram Ayyar and he was not able to suggest any other set of words. 


Mr, Sundaram Ayyar, however, argued that if the matteg is ambiguous and. 

- if the considerations in support of either view are evenly balanced, then the appeal 
must fail, because it is-for the appellant to prove that the decision of the Tribunal 
was wrong. In this connection he referred to Nabakishore Mandal v. Upendrakishore 

` Mandal’. We have no difficulty about the legal position. But, as wê explained, 
‘we have no doubt whatever in our minds that Sundara Doss Thevar intended to 
make an absolute and unqualified grant. 


_ Mr. Sundaram Ayyar next argued that even if it be that Sevugapandia Thevar 
received the property as self-acquired property, he subsequently threw it into the 
‘hotch pot and converted it into joint family property. The evidence adduced for 
the purpose is wholly insufficient. No doubt.in certain sale deeds, Exhibits B-1, 
*B-9, B-10 and B-11, the appellant purported to act for himself and as guardian off 
his minor children. But these recitals are not, in our opinion, of any consequence.. 
` Very often vendees of property in order to avoid trouble in future, insist that every 
person who could possibly set up a claim in respect of the property should join in. 
the document. í 


We are clearly of the view that Sevugapandia Thevar took the zamin as self- l 
acquired property. The appeal,is therefore allowed, and the claim of the appel- 
-lant in O.P. No. 185 of 1955 stands allowed. There will be no order as to costs. 


“VS. : ————— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIceE RAMASWAMI. 


Anthony Nadar Mariayanagam Nadar l .. Appellant* 
v. - í . 
“Vedamanickam Sathiahesan and others .. Respondents. 


Civil Procedure Code (V of 1908), section 1 1——Res judicata—ZImpleading new party and adding more items 
of property in the latter suit—Effect of. . 
The impleading of a new party or adding some more items of property in the latter suit will not 
take away the finality and binding character of the former decision. 
Appeal against the Decree of the Court of the Subordinate Judge of Yedma~ 
nabhapuram in Appeal Suit No. 302 of 1952, preferred against the Decree ofahe: 











1. (1921) 42 M.L.J. 253 (P.C.). ` 
215.A. No. 1298 of 1956. ‘ 5th December, 1958. 
(14th Agrahayana, 1880—Saka.), 
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Court of the District Munsif of Padmanabhapuram, in Original Suit No. 848 of 
1117 M.E. 


A. Balasubramanian, for Appellant.” 
- J. J. Fesudasan, A. Nesamony and A. Abdul Razak, for 2nd Respondent. - 


The Court delivered the following 


Jupement.—lI agree with the learned Subordinate jude of Padmanabhapuram. 
in A.S. No. 302 of 1952 that this suit is barred by res judicata by virtue of Exhi- 
bit I Judgment and that the title and possession of the shop and its site between the 
first plaintiff and the second defendant were in issue in Exhibit I the former suit. 
It was heard and decided against the plaintiff. It was found that the plaintiff had 

title to the property and that Marthandan Aundy or plaintiffs therein were never 
in possession of the plaint property becausé no possession was found to have passed 
under Exhibit D delivery list. Now the first plaintiff and under him the fourth 
plaintiff who claim title under the plaintiff in the former suit, sues for declaration 
of the same title and possession, not for the shop and shop site, simpliciter as before, 
but for the whole property covered by the sale. The plaintiffs have included the 
first defendant also in the array of parties. It has been repeatedly held that the 
impleading of a ney party or adding some more items of property in the latter suit 
alone does not take away the finality and binding character of the former decision. 
Madhavan v. K. Kochan', Amirkhisro v Farozshah*, Mithoolal v. Fayanarayan®, Gokaran 
Prasad vw. Chhotey Narayan‘, Husain Mirza v. Raghubar Dayal®, Shamaj v. Govind®, 


` Tekchand Kapurchand v. Birzabai", Priyanath v: Kalicharan®, Sekendar Ali: v. Sardaruddin. 


Bhuntya®, Mst. Yakut v. Inayatullah)°, Rangasayi v. Nagarathnamma, Pattarachariar 
v. Alamelumangai Ammal?*, T. Raman v. K .P. Manakkal**, Panga v. Unnikutti+4 and 
Pathumma v. Salimamma*®, Thus a party who has Jost in one Court cannot add 
causes of action to the original cause of action in the earlier suit for the 
purpose of swelling the amount of the valuation and then claim that the 
former, Court is not competent to try the subsequent suit. ‘The true test 
for the purpose of deciding a question of res judicata is as pointed out 
in the exhaustive, analytical and lucid discussion the A.I.R. Commentaries on 
the Code of Civil Procedure, 6th edition (1956) Vol. I., pages 427 and 604 is, 
each cause of action in the subsequent suit should be treated as a separate suit, then,, 
although taking all the causes of action together the second suit may be said to be 
outside the jurisdiction of the former Court, the former decision wil] operate as res 
judicata in the subsequent suit. Where a decision has been given by a competent Court 
in a previous suit, regarding part of the claim of the present suit and between the 
same parties, then so much of the claim which is common to the two suits would be 
excluded from the subsequent suit as barred. Therefore all the requirements of 
section 11, Civil Procedure Code, have been fulfilled. 


The conclusion of the learned Subordinate Judge is correct. The Second. 
Appeal is dismissed. No costs. No leave. 





VS. : Appeal dismissed. 
1. 5 1952 Trav. Co. 383. 10, A.I.R. 1934 Pesh. 7 
2. ALR. 1943 Pesh. 37. EES £2933) 65 M.L.J. 6go : A.LR. 1933 Mad. 
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6. ALR. 1945 Bom. 45. 1215. 
7. ALR. 1942 Nag. 119. 14. free I.L.R. 24 Mad. 275. s 
8. A.LR. 1932 Cal. 162. 15. (1884) I.L.R. 8 Mad. 83. 
9- A.LR. 1935 Cal. 792. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice Ramaswami AND Mr. JUSTICE SUBRAHMANYAM. 


M. S. O. S. P. V. Velayudam Chettiar and others .. Appellanis® - 
v. 
The Special Tahsildar for Land Acquisition, Madurai 
at Madurai Town .. Respondent. 


Land Acquisition Act (I of 1894)—Valuation of immoveable property for purposes of compensation—Prin- 
ciples. 


Valuation of immovable property is not an exact science and there is always room for infgyetf€es 
and opinions, more or less conjectural and difficult of exact reasoning. But jucicial decisicns have 
recognised certain methods of valuation, taking into consideration factors such as the price paid 
for the property within a reasonable time before the acquisition, the rents and profits received shortly 
before acquisition, prices of similar property in the vicinity, opinion cf experts ana so on. 


But the evidence of mere offers to buy, though admissible, is not of much weight in determining 
the market value. Agreements to buy, if real and bona fide, may stand on a sligutly cifferent level. 
Evidence relating to post notification period, though not to be ignorea altcgether, will always he 
received with caution, just as transactions long prior to the notification are net given great weight. 


Appeals against the Decree of the Court of the Subordinate Judge of 
Madurai, in Original Suit No. 143 of 1951. 


P. S. Srisailam, V. Ratnam and V. S. Ramakrishnan, for Appellant. 
The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 
The Court delivered the following 


JupcmMENnT.—These are two connected appeals arising from the order and decree 
of the learned Subordinate Judge of Madurai in O.P. No. 143 of 1951. 


S. Nos. 386/1-A, 368/1-B, 386/1C-1, 389/9A-1, 389/9-A-2 389/9B-1 and 389/ 
gB-2, Government-dry, totalling Ac. 1-51 cents in extent situate in Melur village, 
have been acquired for use as a playground for the Roman Catholic Mission School 
in Melur. 


The site had been inspected by the learned Subordinate Judge with the counsel 
for both parties. The site is a contiguous plot lying immediately south of the Melur- 
‘Sivaganga road. It is at the end of the habitations commencing from the bazaar 
street. West of it are houses at-a distance of half a furlong and a cinema theatre. 
On the northern side of the Melur-Sivaganga road and opposite to the site acquired 
there are houses.and in particular, one belonging to R.W. 1. That site is however 
within the Melur Panchayat limits. There isa Panchayat Board well at its north- 
western corner. South of the acquired site is Periyar branch channel and south of 
that channel is the R.C. School which is a small building with a plantain garden on 
the east and on the other three sides punja lands and gardens. 


The Notification under section 4(1) of the Land Acquisition Act was published 
in the Fort St.George Gazette on 28th March, 1950 and the draft ‘declaration was 
published on 29th August, 1950. The Land Acquisition Officer awarded com- 
pensation on the foot of Rs. 7-12-0 per cent. 


The claimants who have asked for this reference claimed Rs. 150 per cent.. The 
learned Subordinate Judge awarded compensation exclusive of solatium at Rs. 45 
-per cent. -< a 


The short point for determination is whether this valuation by the Mesa 
Subordinate Judge deserves to be revised. 





e 
* Appeal Nos. 198 of 1955 and 211 of 1955. ; 8th December, 1958. 
: (17th Agrahayana, 1880—Saka.) 
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There is nothing secret or mysterious about the value of land. It is a commo- 
dity commonly dealt in, and like every other commodity it has a price which can 
be ascertained within certain limits. This price, however, constantly varies 
according to the variations of the supply and demand and it is impossible to fix it 
at any given time with mathematical accuracy. Valuation of immovable property 
is not an exact science. It is an enquiry relating to a subject abounding in uncer- 
tainties, where there is more than ordinary guess work and where it would be very 
unfair to require an exact exposition of reasons for the conclusions arrived at. It 
has been held repeatedly that in all valuations, judicial or otherwise, there must be 
room for inference and inclinations of opinion which being more or less conjectural 
are difficult to reduce to exact reasoning or to explain to others and it is unfair to 
require an exact exposition of reasons for the conclusions arrived at. In short, the 
esata of fair compensation is not an algebraic problem which would be solved 

y wn abstract formula: Assistant Development Office, Trombay v. Tayak Alla}, Secretary 
of State v. Charlesworth Pillay @ Co.*, Secretary of State v. Altaf Hussa.n®, Secretary of 
State v. Amulya Charan*, Naoroji v. Government of Bombay*®, Secretary of State v. Gobind 
Ram®, Amrit Lal Bysak v. Secretary of State.? 


Certain methods of valuation have however been recognised by the various 
judicial decisions, viz.: (a) the price paid, within a reasonable time for the land; (b) 
rents and profits of the land received shortly before the acquisition ; (c) price paid 
for adjacent lands*possessing similar advantages and (d) the opinion of valuators 
or experts, Maunji Khetsey, In re®, Fink v. Secretary of State®, Farman v. Secretary of 
State+®, Land Acquisition Officer v. Fakir?! 

In this case on account of the fact that dry lands cultivated as such have been 
acquired as building sites method (4) is inapplicable. In regard to method (d) in 
this State opinion of valuators and experts is not normally adduced. 


In this case the property in question has been purchased under Exhibits B-13 
and B-14, dated 20th March, 1942. Exhibit B-13 is a sale deed executed by P.W. 1, 
in favour of claimants 6 and 7 of a portion of the acquired land and other land, 33 
cents jn extent for Rs. 462. Under Exhibit B-14 the same vendors sold 32 cents 
for a sum of Rs. 448 in favour of the father of claimant No. 4. The rate per cent. 
works out at Rs. 14. These documents have not been taken into consideration 
by the learned Subordinate Judge because there has been rise in value of the lands 
after 1942. In regard to the documents filed on the side of the Government, we 
have Exhibits A-1 to A-7 . Exhibits A-1 to A-5 and A-7 are documents of the year - 
1945. Exhibit A-6 is dated 18th January, 1948. It relates to S. Nos. 389/8-A, 
389/8-B and .389/4. comprising 2 acres, 59 cents and three house-sites sold for 
Rs. 2,000, excluding the house sites, the rate works out at not more than Rs. 8 “per 
cent. 

The learned Subordinate Judge has relied upon Exhibits B-4, B-5 and B-15 
for fixing the valuation at Rs. 45 per cent. These sale deeds relate to sub-divisions 
in the same survey number that has been acquired. The price paid under them 
works out at Rs. 40 to Rs. 50 per cent. In arriving at Rs. 45 per cent. the learned 
Subordinate Judge has taken into consideration the fact that Exhibits B-5 and B-15 
are for small extents of two cents each while Exhibit B-4 is in respect of ten cents. 
It is well-known that the valuation of petty extents cannot be made to govern the 
valuation for acquisition of large extents like 1 acre, 51 cents in this case. There- 
fore, taking all these circumstances into consideration the learned Subordinate Judge 
fixed the value of the land acquired at Rs. 45 per cent. : 

The only point of criticism is that these documents are of the years 1945 and 
1946. The only sale after these sales is Exhibit A-6 and therein the value works 


out at,not more than Rs.°8 per cent. There are no other sales of land of similar 


t. ALR. 1933 Bom. 361. 7. -22 T.G. 78. - 
ef I.L.R. 26 Bom. 1 (P.C.). 8. (1890) I.L.R. 15 Bom. 280 at 282. 
3. ALR. 1927 Cal. 827. 9. 34 Cal. 599. 

4. ALR. 1927 Cal. 274. 10. 63 P.R. 1907. 

5. A.LR. 1925 P.C. 211. 11. A.LR. 1933 Sind 124. 
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description in the neighbourhood, which can be taken into account. There is no 
evidence also that between 1946 and the date of Notification in March, 1950 there 
has been a rise in prices which would justify us in not accepting these Exhibits B-4, 
B-5 and B-15. In fact this land has not been devcloped and the owners say that 
they were waiting for the fall in price of building materials for developing the same. 
It is also evident that there has been no firm offers for the purchase of this land. The 
claimants examined R.W. 1 to show that there was an offer to purchase the land at 
the rate of Rs. 100 per cent, vide Exhibit B-8. This agreement to sell dated 1gth 
July, 1950, is subsequent to the Notification. It is now well settled that though agree- 
ments to purchase when bona fide and satisfying othe~ tests applicable to actual sales, 
may give an indication of the market-value, mere offers stand on a different footing. 
Evidence of offers as an index of market-value is of little importance. Too much 
- weight should not be attached to such evidence. Evidence of offers is admissible; 
but as an offer merely amounts to an expression of opinion on the par of 
the person making it, oral offers unsupported by any documentary evidence 
do not carry any weight or afford any assistance; Government of Bombay 
v. Merwanji', Mohini Mohan Bannerjee v. Scretary of State®, Khust Ram v. 
Assistant Collector of Shkarpur®, Abdur Rahaman v. Secretary of State*. In this case 
this agreement to sell is a post notification agreement and it is easy to bring into 
existence such agreements to buy in order to inflate the claims to be made in regard 
to land acquisition compensation. In Reddiar v. Secretary of State, it was pointed 
out that no doubt proof of bona fide offers have to be considered by a Court, but the 
probative value of offers has, for good reasons in this country been held to be very 
low indeed, for the offers alleged in land acquisition proceedings are scarc: ly ever 
bona fide and that they can be « asily arranged without any loss or inconvenience to 
either party, and individuals, réspectable in their various stations in life have no 
compunction in lending themselves to a fictitious transaction which may assist a 
friend in extracting more than his due from Government or a public body at no 
cost to themselves. We are therefore unable to place reliance on Exhibit B-8 and 
the criticism advanced against the non-acceptance of this document as a basis for 
the computation of value by the learned Subordinate Judge is not well-founded. 
The learned advocate for the claimants seek to rely upon Exhibits B-6' to B-10. 
Exhibits B-6, B-9 and B-10 which are all post notification sales of the year 1952 have 
been rightly discarded by the learned Subordinate Judge as not representing prices 
paid by a willing purchaser without pressure. They cannot afford a reliable basis 
for arriving at the correct market-value. Therefore, we have got to turn to Exhi- 
bits B-7 and B-8 which are respectively, dated 19th December, 1950 and roth July, 
1950. The date of the notification under section 4 (1) of the Act is important, as 
it fixes the material date for determining the market-value of the land to be acquired. 
Therefore, a date of the sale to be relied upon cught to be of about this time, since 
if the sales took place several years ago, then they might not be the best available evi- 
dence. Sales after notification must be discarded when it is proved that the values 
have been affected one way, or the other by circumstances which have arisen after 
that date, whether by reason of the notification of the acquisition or otherwise. It 
may, however, be observed that in determining the market-value of land to be 
acquired by Government, post-notification transactions should not necessarily be 
ignored altogether. All transactions must be relevant which can fairly be said to afford 
a fair criterion of the value of the propertv as on the date of the notification; Govern- 
ment of Bombay v. Karim Tar Mahom:d®, Collector of Dacca v. Gholam Kuddus Ghoudhury’, 
Assistant Development Officer v. Tayabatli®, Ahmed Khasim Shaheb v. Land Acquisition Officer®. 
If any considerable interval has elapsed, the Court will naturally attach little or no 
value to subsequent sales, just as transactions long prior to the notification will usually 


be discarded. Exhibit B-8 is only an agreement of sale and we have already pon. 


I. 10 um. L.R. 907. 6. (1998) LL.R. 33 Bom. 325 at 329. ‘we 
2. 25 W.N. 1002. 7. ALR. 1936 Cal. 688. 

3. ALR. 1925 Sind 112. i 8. ALR. 1933 Bom. 361. 
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5. ÆI.R. 1928 Rang. 65. 665. 
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ted out how much reliance cannot be placed upon it. Exhibit B-7 is a sale deed, 
dated 19th December, 1950, long after the date of notification, in respect of 20 cents 
in S. No. 307/2-A on the northern side of the Melur-Sivaganga Road for Rs. 2,000. 
The rate works out at Rs. 100 per cent. This document does not afford a proper 
criterion because the property dealt with under it is on the opposite side of the road 
and to the acquired area and is in building area. The competition which would 
be forthcoming for the purchase of such a plot of land will not be the case in regard 
to the plot now acquired, which is in an undeveloped area and for which there was 
no demand prior to this acquisition. In fact the owners have not thought of 
developing it. Therefore, we cannot take Exhibit B-7 as the basis of our valuation. 


The net result of this analysis is that the valuation by the learned Subordinate 
Judge merits no interferénce at our hands. These appeals. are dismissed. No 

’ Mtos. 
R.M. - as f Appeals dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—Mnr. P. V. RayaMannar, Chief Justice anp Mr. Justice GANAPATIA 
PILLAI. 


P. N. Venkatasubsamania Ayyar .. Appellant” 
; v. 
K, V. Srinivasa Ayyangar and others .. Respondenis. 


Madras “Agriculturists Relief Act (IV of 1938), section 8—Explanation III (as amended in 1950)—~ 
Renewal of debt—When attracts the provision as to scaling down. f 

In order to attract the application of Explanation III to section 8 of the Madras Agriculturists 
Relief Act to cases of renewal of a debt, the iuentity of the original debt must be preserved. Ifin 
any case the original debt is extinguished by payment or otherwise there is no scope for applying the 
conception of renewal or inclusion of that debt in a fresh document. Where A executes a promissory 
note in favour of B and later executes another promissory note in favour of C and discharges the earlier 
promi&ory note either by paying the amount directly or by directing the second promissee to pay the 
amount to the first promissee, there is no identity of the debt at all between the original promissory 
note and the subsequent one and the Explanation HI to section 8 of the Act cannot be attracted. 

Appeal against the Judgment and Decree of the Hon’ble Mr. Justice Subba Rao, 
dated 18th February, 1953 and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C.S. No. 62 of 1949. ae 


T. R. Sangameswaran, for Appellant. 
A. Seshachari, A. Srinivasan and M. Sundaram, for Respondents. 


The Court delivered the following 

upGMENT.—This appeal arises out of a suit filed on the Original Side of this 
Court (G.S. No. 62 of 1949) for the recovery of a sum of Rs. 14,402-5-0 as balance 
of the principal and interest due on a promissory note, dated 28th January, 1946, exe- 
cuted by the defendant, K. V. Srinivasa Ayyangar in favour of P. S. Narayana Iyer. 
‘The plaintiff who originally filed the suits P. S. Narayana Iyer died pendente lite and 
plaintiffs 2 to È were brought on record as his legal representatives. The promis- 
sory note was for a sum of Rs. 10,600 and provided for interest at 12 per cent. per 
annum. The defendant in his written statement did not deny the execution of the 
suit promissory note but pleaded that he was entitled to ‘the benefits conferred by 
the Madras Act IV of 1938 as amended by Madras Act XXIII of 1948. The 
plea of the defendant was based on the following allegation, namely, that the suit 
promissory note was only a renewal of successive earlier promissory notes executed 
“by hitn each in renewal of a previous one and that in respect of these promissory notes 
org wo sums of Rs. 1,000 and Rs. 350 had been received by way of consideration. 
e first promissory note in 1930 was actually executed by the defendant’s brother in 
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favour of Narayana Iyer for a sum of Rs. 1,000. After the death of defendant’s 
brother in 1932 the defendant executed a promissory note in renewal of his brother’s. 
debt. On 11th January, 1937, there was a renewal of the promissory note of 1932 
but then the plaintiff advanced an additional sum of Rs. 350. This promissory note 
was, however, in favour of the General Bank, Ltd., a private limited company 
of which the plaintiff was the “ Chief figure”. There were further renewals on 
grd January, 1940 and goth September, 1944 for Rs. 5,650 and Rs. 9,275 respectively 
both in favour of the General Bank, Ltd. Finally on 28th January, 1946, the 
suit promissory note for Rs. 10,600 was executed in renewal of the promissory note. 
of 1944 but in favour of Narayana Iyer, the plaintiff. The defendant stated that. 
he was an agriculturist and that he was entitled to the benefits of the Madras Act 
IV of 1938 as amended in 1948 and that under the provisions of that Act he was 
entitled to trace the suit claim to the original borrowing and that on a proper scaling a 
down of the debt the defendant should be liable to pay only Rs. 1,350 towards pæn- 
cipal and interest thereon at such rate as is allowed under the Act. The suit was 
tried by Subba Rao, J., as he then was. The learned Judge held that the defen-- 
dant was an agriculturist as defined in the Madras Act IV of 1938 and that suit pro- 
missory note was a renewal of the promissory note executed in favour of the General 
Bank; Ltd., that the defendant was entitled to have the debt scaled down and 
that if so, scaled down, the amount payable was only a sum of Rs. 1,350 with in- 
terest thereon as provided in the Act. He, therefore, passed a decree in favour of 
the plaintiff only for a sum of Rs. 1,350 together with interest thereon at 6} per cent.. 
per annum from 22nd March, 1938 up to the date of the decree. The fourth plain- 
tiff is the appellant before us. The material provisions of the Madras Agricul- 
Haale ee Act (IV of 1938) including the subsequent amendments are as 

ereunder :— a a 


Section 8 which provided for scaling down of debts incurred before rst. 
October, 1932 contained an Explanation which ran as follows :— 

‘© Where a debt has been renewed or included in a fresh document in favour of the same creditor 

. the principal originally advanced by the creditor tcgether with such sums, if any, as Lave keen subse- 


quently advanced as principal shall alone be treated as the principal sum repayable by he agricul- 
turist under this section.” 


The Amending Act XXIII of 1948 substituted for this Explanation the 
following :— 


Explanation HI.—‘‘ Where a debt has been renewed or included in a fresh document executed 
before or after the commencement of this Act, whether by the same or a different debtor and whether 
in favour of the same or a different creditor the principal originally advanced together with such sums, 
if any, as have been subsequently advanced as principal shall alone be treated as the principal sum. 
and repayable under this section’’. 


There was a further amendment by the Madras Act XXIV of 1950 and the 
Explanation as amended by this Act runs as follows :— 


“t Where a debt has been renewed or included in a fresh document executed before or after the 
commencement of this Act, whether by the same debtor or by his heirs, legal representatives or assigns 
or by any other person acting on his behalf or in his interest and whether in favour of the same creaitor 
or ofany other person acting on his behalf or in his interest, the principal originally advanced together ` 
with such sums, if any, as have been subsequently advanced as principal shall alone be treated as the 
principal sum repayable under this section ”. 


It was common ground before us that the Explanation as amended in 1950 
applies to this case. The question for decision is whether in this case there is a 
debt which has been renewed or included in a fresh document in favour of the same 
creditor or of any other person acting on his behalf or in his interest. We have: 
omitted reference to the debtor because except the first promissory note of 1930 the — 
other promissory notes were all admittedly executed by the present defendant, If 
the history of the promissory notes as given by the defendant is accepted, origifally 
the promissory notes were in favour of the plaintiff, subsequently the promissofy 
notes including the promissory note of 1944 were in favour of the General Bank,, 
Ltd., a private limited company and the suit promissory note was in favour of the 
plaintiff individually. On behalf of the plaintiffs it was contended that it could not 
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be held in law that the suit promissory note was a renewal of an earlier promissory 
note in favour of the General Bank, Ltd., because the renewal was not in favour of 
the same creditor, the plaintiff and the bank being two different persons in law ; nor 
can it be said that the plaintiff was a person acting on behalf of or in the interests 
of the General Bank, Ltd. On behalf of the defendant the following facts were pres- 
sed into service ; namely, that Narayana Iyer was the managing director of the 
General Bank, Ltd., that the plaintiff had full powers of management of the entire. 
business of the Bank, that out of a total subscribed capital of Rs. 2,72,500 Narayana 
Iyer and his sons and daughters owned shares of the value of Rs. 2,45,000, that the 
holders of the remaining shares were also his close relatives and therefore virtually 
the members of the family of Narayana Iyer owned all the shares and had absolute. 
control of the bank. It was, therefore, argued on behalf of the defendant that. 

. @Narayana Iyer was interested in the progress of the bank because though in law the 
baftk was a different person in fact his interests and the interests of the bank were 
the same. - : 


On behalf of the plaintiff a clerk of the bank produced copies of day book and. 
ledger, Exhibits P-6 and P-7. The day book related to January 1946, that is the 
month in which the suit promissory note was executed. ‘These accounts show that. 
Narayana Iyer issued a cheque on the Indian Bank in favour of the General Bank, 
Ltd., for a sum of Rs. 10,600 and the loan account of the defendant was credited 
with this sum and the defendant’s account with the bank was closed. The learned’ 
Judge was not satisfied with the demeanour of the witness in the box evidently 
because for every important question he repeated the answer that he did not know 
but nothing turned on the oral evidence given by this witness. The learned Judge,, 
however, on that ground refused to accept Exhibits P-6 and P-7., as copies of the 
accounts kept by the bank. With respect to the learned Judge we think he was not 
justified in this, Under section 4 of the Bankers’ Books Evidence Act (XVIII of 
1891) a certified copy of any entry in a banker’s book shall in all legal proceedings 
be received as prima facie evidence of the existence of such entry and shall be admitted 
as ewidence of the matters transactions and accounts therein recorded in every 
case where and to the same extent as the original entry itself is now by law admissible, 
but not further or otherwise. Section 5 provides that no officer of a bank shall in: 
any legal proceedings to which the bank, is not a party be compellable to produce: 
any banker’s book the contents of which can be proved under this Act unless by 
order of the Court or a Judge made for special cause. If the learned Judge was not. 
satisfied that Exhibits P-6 and P-7 are true copies of the accounts maintained by 
the bank then it was open to him to direct the authorities of the bank to produce the: 
original books. Not having done so the learned Judge should not have rejected. 
copies of accounts as not being true. In the absence of anything tangible to cast 
any doubt on the genuineness of the copies of the accounts we accept them as true 
copies. Thesecertainly show that Narayana Iyer individually paid Rs. 10,600 by 
means ofa cheque drawn by himon the Indian Bank in discharge of the loan due to 
the bank by the defendant under the promissory note dated goth September, 1944. 
A letter written by the defendant to the plaintiff on the same date as the date con- 
firms this because therein he requests the plaintiff to pay a sum of Rs. 10,600 for 
discharging his promissory note with the General Bank, Ltd. 


The learned Judge was prepared to hold that the suit promissory note was æ 
renewal of an earlier debt in favour of the same creditor, He held thus because: 
according to him the creditors were substantially the same as the interests of the 
plaintiff and the bank were one and the same. The learned Judge further went on. 
to hold that the suit promissory note was executed in favour of the plaintiff as a. 
persofi acting in the interest of the bank. According to the learned Judge, the words. 
“ If his interest ° which occur in Explanation III to section 8 as amended by Act: 

TV of 1950 were intended to cover a case like this, namely, where A executes a. 
promissory note in favour of B and later on with consent of B, A executes another” 
promissory note in discharge of this earlier promissory note in favour of C a nominee: 
of B. si cia . aaa 


45 


354 THE MADRAS LAW JOURNAL REPORTS, [1959 


In our opinion the essential requisite for the application of Explanation III to 
section 8 is the preservation of the identity of the debt. Ifin any case the debt 
is deemed to have been extinguished by payment for instance, there can be no scope 
for applying the conception of renewal or inclusion of that debt in a fresh document. 
In Ramaswami Pillai v. Sankara Mudaliar’, Subba Rao, J., himself delivering the judg- 
ment on behalf of a division bench refers to three different circumstances in which 
a document may be executed in favour of another :— 


y 


(1) A executes a promissory note in favour B and later on executes a renewed 
promissory note in favour of B for the amount dueunder the earlier promissory note. 


(2) A may execute a promissory note in favour of B and later on with the 
consent of B, A may execute another promissory note in discharge of the earlier 
one in favour of a nominee of B ; and Pan 


_ (3) A may execute a promissory note in favour of B and later on execute 
another promissory note in favour of C and discharge the earlier promissory note 
either paying the amount directly or by directing the second promisee to pay the 
amount to the first promisee. 


Discussing the three instances the learned Judge observed thus :-— 


‘In the third class of cases there is no identity of the debt at all. It is really a discharge of the 
-earlier indebtedness by payment either directly or indirectly...To state that the document executed 
in favour of a third party with a direction that the amount may be paid to the earlier crecitor is a 
renewal of the earlier promissory note is certainly doing violence to the lar guage of the Extlanaticn.”’ 


With respect to the learned Judge we entirely agree with these observations. 

The case before us falls under the third category enumerated by Subba Rao, J. 

-At the request of the defendant Narayana Iyer discharged the earlier promissory 

note in favour of the General Bank, Ltd., by issuing a cheque in favour of the bank 

-and for the sum so paid by him he obtained a promissory note from the defendant. 
Once the payment was made to the bank the debt in its favour under the promis- 

sory note of 1944 became extinct. It could not be renewed either in favour of the 

bank or in favour of any other person either as nominee of the bank or as a person. 
„acting in the interest of the bank. In this view it is not material to consider whe- 

ther the plaintiff and the General Bank, Ltd., a private limited company, can be 

-deemed to be the same creditor. Equally it is necessary to decide whether the pro- 

missory note was executed in favour of Narayana Iyer as a_ person acting in the 

interests of the bank. The suit promissory note was execut d in favour of the plain- 
tiff for money paid by the plaintiff to the bank to discharge the debt under the pro- 

missory note of 1944 in favour of the bank. 


Mr. A. Seshachari on behalf of the defendant raised a new contention that the 
‘plaintiff must be deemed to be an assignee of the General Bank, Ltd. Apart from 
this contention not having been raised before, involving as it does a question of 
fact we see nothing to warrant such an inference. There is no assignment by the 
-General Bank, Ltd., of its rights under the promissory note to the plaintiff. He 
referred us to the ruling of a division bench to which one of us was a party in Srinivasa 
Pillai v. Muthayya Piltai?, but we find nothing in this case which is of assistance to 
him. The importance of the identity of the debt being maintained was emphasised 
in this decision as in every other decision bearing on the point. Vide page 322 where 
the following sentence occurs— 

“ In our opinion the Explanation as it stands emphasises the identity of the debt. So Icng as the 


identity can be traced any change or alteration in the debtor or creditor would not take the case away 
from the Explanation”. 


In another place it is stated: 


** In every case where with the consent of the creditor another debtor is substituted for the orlgigal 
debtor, there is in effect an assignment of liability. The new debtor would be an assign of the original 
«debtor so long of course as the identity of the debt is maintained.”’ 


e 








x. (1950) rı M.L.J. 224. 2. (1956) 1 M.L.J. 319. 
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Applying the same principle to the creditor in the present case there is no substitu- 
tion with the consent of the debtor for the original creditor. It cannot, therfore, be 


said that there has been-an assignment by the bank of the debt due under the promis- 
sory note in favour of the plaintiff. 


We, therefore, differ from the learned Judge and hold that the suit promissory 
note must be deemed to be a fresh one executed in favour of the plaintiff, Narayana 
Iyer individually and not as a renewal of an earlier promissory note in favour of the 
General Bank, Ltd. The defendant will not, therefore, be entitled to any relief under 
section 8 read with Explanation III thereto of the Madras Act IV of 1938. 


The appeal is allowed and there will be a decree for Rs. 10,600 with interest 
thereon at 6} per cent. per annum. The plaintiffs will be entitled to their costs of 
Suit on the sun of Rs. 10,600. Credit will be given to a sum of Rs. 2,000 paid by the 
defendant on 30th November, 1949. In the appeal the appellant will get the costs 

of the appeal from the defendant-respondent, calculated on the amount decreed. 


R.M. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAMASWAMI. 


Gnanambai Ammal l .. Petitioner* 
v. 
Kannappa Pillai and others .. Respondents. 


Madras €ourt-fees and Suits Valuation Act (XIV of 1955), section 40—Applicability—Suit for cancella- 
tion or setting aside of docum:nt—Test to determine—Substance of claim and not form of reltef to be considered— 
Duty of Court—Suit for declaration and possession alleging certain document to be sham and nominal— Rilief not 
available without deeds being set aside—Value for Court-fee and jurisdiction—Section 53. 


Where a plaintiff’s case is that a document is sham and nominal, it need not be set asice, and 
the suit for relief on that footing is not one for cancellation, so as to attract the applicaticn cf section 40 
of the Madras Court-fees and Suits Valuation Act, 1955. But even in such a case, if tLe plaintif? 


sues fgr cancellation he would have to pay Court-fee on that relief, whether it is necessary to Lave the 
deed cancelled or not. 


In order to determine the class under which a suit falls for purposes of Court-fee, the substance 
of the relief as disclosed in the plaint, taken as a whole, should be looked into and not the form of the 
prayer in which the relief is cast. A plaintiff cannot be allowed to evace the payment of proper fee 
or undervalue the suit for purposes of jurisdiction by, omitting to ask for a relief when the success 
of suit depends on the relief being granted to him. The basis of determination of Court-fee is, cf course, 
the suit as laid in the plaint and not the contentions in the defencant’s written statement. But when, 
in the course of the trial, it appears that it is the intention of the plaintiff to interpret his plaint in one 
way for purposes of Court-fee and in another way during the trial, it is for the Court to construe the 
plaint and determine what it really asks for, taking into consideration the substance and not merely 
the form of the relief prayed for. 


Where in spite of profuse allegations in the body of the plaint about the deeds being s-am and 
nominal, the relief asked for cannot be granted without the deeds being cancelled or set asice, the 
suit must be held to be in substance one for cancellaticn or setting asice cf the ceecs whid ale an 
obstacle to the plaintiff’s claim and,therefore, suit would fall under section 40 of the Madras Act XIX 


of 1955; and under section 53 of the Act, the value for Court-fee would determine the value for 
purposes of jurisdiction also. 


Case-law discussed. 

A.I.R. Commentaries on the Court-fees Act and Suits Valuation Act, second edition, section 7, 
N. 3, pages 62; etc. and Krishnamurthi and Mathrubutham’s Guide to the Law of Court-fees (4th 
edition, page 10), referred to. 

Petitions under section 115 of Act V of 1908, praying the High Court to revise 
the Order of the District Court of South Arcot, dated gth April, 1958, and made in 
C.M.A. Nos, 11 and 12 of 1958, respectively, (O.S. Nos. 309 and 310 of 1956, res- 
pectiyely on the file of the Court of the District Munisiff of Tirukoilur. 


N. R. Raghavachariar, for Petitioner. i 
°“ Respondent, not represented. 








*C.R.P. Nos. 1709 and 1723 of 1958. 16th December, 1958. 
(25th Agrahanaya, 1880—Saka.) 
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The Court delivered the following 


Jupcmenr.—These are two Civil Revision Petitions sought to be filed agains? 
the Decrees and Judgments of the learned District Judge of South Arcot in C.M.A- 
Nos. 11 and 12 of 1958, confirming the Orders and Decrees of the learned District 
Munsif of Tirukoilur in O.S. Nos. 309 and 310 of 1956. 


The facts are: The suit properties originally belonged to one Ramalingam Pillai» 
the father of the revision petitioner-plaintiff, Gnanambal Ammal. According to the 
plaintiff, Ramalingam Pillai died intestate and she became entitled to the suit pro- 
perties after the lifetime of her mother Periyanayaki, who died in September, 1944. 
Kannappa Pillai (sole respondent in C.R.P. No. 1709 of 1958 and the second res- 
pondent in C.R.P. No. 1723 of 1958) is the brother of Periyanayaki. On 14th May, 
1943, Periyanayaki Ammal executed a registered settlement deed which recites that 
she got the properties under the registered will of her husband dated roth Octoher, ae 
1930 and had settled one half of the properties upon Kannappa Pillai and the other 
half on the children of the plaintiff. The plaintiff has subsequently executed sale 
deeds, mortgages, dated goth October, 1945 2rd April, 1953 and 6th September, 
1953 (Exhibits B-2 to B-5 in O.S. No. 309 of 1956) and another sale deed, dated 
10th October, 1945. The plaintiff has now filed these two suits for a declaration 
of her title to the suit properties and for recovery of possession, which is admittedly 
with the alienee. ° 


- The contention of the defendant in O.S. No. 309 of 1956 was that when the 
plaintiff seeks to establish her title, this cannot be done without getting rid of the 
settlement deed dated 14th May, 1943 and the sale deed executed by her, which came 
into existence in pursuance of the settlement deed. The defendants in O. S. No. 310 
of 1956-contended that the plaintiff cannot maintain the suit without a prayer for the 
cancellation of the usufructuary mortgage deed and the sale deed executed by her 
father on roth October, 1930 (Exhibit B-1 and B-2) as also the sale deed executed by 
her on 10th October, 1945. It must be remembered that the contention of the plain- 
tiff in this suit was that Ramalingam Pillai created those alienations in order tg de- 
feat the claim of Periyanayaki for maintenance. Therefore, the defence in the 
two suits was that the plaintiff must value her reliefs in accordance with section 40 of 
the new Court-fees Act and that under section 53 of the said Act the value of the 
suits for Court-fee should determine the value for jurisdiction. It may be pointed 
here that the plaintiff has filed a memo. in each of the suits that the value of the pro- 
perties concerned in each of the suits is more than Rs. 5.000. 


Both the Courts below accepted the contention of the defendants and directed, 
the return of the plaints for presentation to proper Court having pecuniary juris- 
diction. Hence these revisions by the defeated plaintiff. 


That the Revision Petitioner is bound in O.S. No. 309 of 1956 to sue for the 
cancellation of the settlement deed executed by her mother and the sale deeds mort- 
gages executed by her, and in O.S. No. 310 of 1956 for the cancellation of the mort- 
gage deed and the sale deed executed by her father and the sale deed executed by her 
before she can get any relief, can admit of no doubt whatsoever. 


Itis quite true that when the plaintiff’s case is that a document is sham and nomi” 
nal, it need not be set aside and the suit for relief on that footing is not one for cancel” 
lation : Adinarayana v. Rattamma', Krishnaswami v. Kuppu Ammal?, Ramanyjam Pillai v 
Ramaswami Pillai*®, Hameed Rowther v. Mohideen Pichai#. But even in such cases, if the 
plaintiff sues for cancellation, he would have to pay Court-fee for the relief,whether it 
was necessary to have the deed cancelled or not ; see the remarks in Adinarayana v. 
Rattamma'. The words “purports to create etc.” in section 40 of the new Gourt- 
fees Act make this clear beyond doubt. As however cancellation need nog be 
asked for, the position summed up above is good law even under the new Act. Rug 


1. (1944) 1 M.L.J. 497 atp. 499. 4. (1948) 1 M.L.J. 270: I.L.R. (1948) Mad. 
2. Ad.R. 1929 Mad. 478. 883°: A.I.R. 1948 Mad. 451. 
3. (1945) 2 M.L.J. 582. z 
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a prayer for a meredeclaration about plaintiff’s title after attacking the document as 
sham and nominal in the body of the plaint, does not attract the application of the 
provision : Krishnaswami v. Kuppu Ammal', A prayer for declaration that the sale was 
sham and nominal is the same thing as asking for a declaration about the plaintiff’s 
title being unaffected by the sale and does not bring the suit under this provision; 
Hameed Rowther v. Mohideen Pichai®, which prevails over the single Judge decisions 
in Ramanathan Chettiar v. Ramanathan Chettiar®, and Thirumayandi Thevar v. Uthanda 
Thevar’. i 

It is also quite true that in order to determine the class under which a suit falls 
for the purpose of Court-fee, the substance of the relief as disclosed in the plaint taken 
as a whole should be looked into and not the form of the prayer in which the relief 
is cast ; vide remarks in Ramaswamì v. Rangachariar®. A plaintiff cannot be allowed 
tqpvadé payment of proper fee by omitting to ask for a relief when the success of his 
suit depends on the relief being granted to him. The Court cannot however go be- 
yond the plaint allegations, because it is the allegations in the plaint that determine 
the Court-fee and the class under which the suit falls for the purpose of Court-fee : 
Asa Ram v. Jagan Nath®; Thakurji v. K. R. S. Sahi?. The basis for determination of 
Court-fee is the suit as laidin the plaint and not the contentions in defendant’s written 
statement ; Ganesh Gopal v. Moreshwar Narain®. But when in the course of the trial, 
it appears that i,is the intention of the plaintiff to interpret his plaint in one way for 
purposes of Court-fee and in another way during the trial, the Court is justified in 
returning the plaint for amendment, so that the plaintiff should be tied down to one 
Specific case both for purpose of Court-fee and for trial; see the unreported decision 
in C. R. P. No. 137 of 1947, dated 13th February, 1948. Thus it is forthe Court to 
construe a plaint and determine what it really seeks taking into consideration the 
substance and not merely the form of the relief prayed for; Kayathan Roche v. Chinnayya® 
Athimoolav. Fathimathul)®, Alagar Ayyangar v. Srinivasa Iyer4+4, Pathumma v. Mohideen,?® 
Vaman Vinayak v. Narayan Hari! (for a full case-noted discussion see A.I.R. 
Commentaries. The Court-fees Act, 1870 and Suits Valuation Act, 1887, 2nd 
edm. section 7, n. 3, pages 62 and foll.) ` 

Section 12 (2) of the New Court-Fees Act confers a statutory right on the defen- 
‘dant, by his written statement filed before the first hearing of the suit or before evi~ 
dence is recorded on the merits of the claim, to plead that the subject-matter of the 
suit has not been properly valued or that the fee paid is not sufficient. The said sec» 
tion also provides that all questions arising onsuch pleas shall be heard and decided 
before evidence is recorded affecting such defendant, on the merits of the claim. 

The following extract from Krishnamurthi and Muthrubutham’s Guide to the 
Law of Court-fees (Fourth edition) at page 10 is apposite : 

‘* Sub-sections (2) and (3) of section 12 give a new statutory right to defendant to raise objections 
to the adequacy of Court-fee paid by the plaintiff. Though there is a widerspread practice espe- 
cially in moffisil Courts of defendants raising such objections and being heard on such objections, 
there is no legal sanction for it under the old law as laid down in Madras decision. A recent Andhra 
ase decided by Mr. Justice Umamaheswaram contains views which are in conformity with these sub- 
sections,14, Defendants are not interested in collection of proper fee and are interested only in 
obstructing the prosecution of the suit by such objections if possible. The question of Court-fee is a 
matter primarily between the Government and the party liable to pay the Court-fee, }5 Defendants 
may however, justifiably be interested in some cases where he is not sure of success in contending 
that the plaintiff has overvalued his suit and paid excess Court-fee and that in any event he should 
not be liable ‘for such excess by way of costs. But the reason behind the sub-sections seems to be 
that a decision on the question of valuation may not only affect Court-fee but also jurisdiction of 


‘Court in which defendant is obviously interested ”. 
ee ee a aaimanaaeney 





1, AIR. 1929 Mad. 478. 10. (1935) 71 M.L.J. 493: 1.L.R. 59 Mad, 
2. (1948)1 M.L.J. 270: ALR. 1948 Mad.451. 882. 
3.9 (1946) 2 M.L.J. 114. 11. (1925) 50 M.L.J. 406 : A.I.R. 1925 Mad. 
. (1957) 1 MLL.J. 212. 1248. > ; 
£: LL.R. (1940) Mad. 259 at 278: (1940) 1 12. A.I.R. 1928 Mad. 929. 
° M.L.J. 32. ete ee a. 2 ae eee ~ 13. ALR. 1946 Bom..363. - . - y 

6. (1934) LL.R. 15 Lah. 531. 14. Ranganaikamma v. Venkatachalapathi Rao, 
7. (1948) LL.R. 27 Pat. 494. (1955) An. W.R. 104 at 105. 
8. ALR. 1951 Bom. 352. : 15. Ganesh Prasad v. Narendra Nath, (1950) 17 


a. (1939) 1 M.L.J. 425: A.I.R.-1939 Mad. Cut. L.T. 73: A.LR. 1953 S.C. 431° (S.C.). 
435- : : 
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In the A.I.R.'Commerntaries on the Court-fees and Suits Valuation Act, Second. 
edition, the vast amount of Law which has gathered round this subject has been. 
analysed and the subject has been dealt with in a cogent and logical manner. 


“Bearing these principles set out therein in mind, if we examine the facts of these 
‘two Revision Petitions, we find that notwithstanding the glib assertions about the 
sham and nominal character of the various documents referred to in the plaints, 
‘there are allegations in the plaint which clearly show that they have been made only 
for the purpose of avoiding payment of proper Court-fee. In O.S. No. 309 of 1956 
the plaintiff has admittedly executed Exhibits B-2 to B-5 on the basis that the settle- 
-ment deed executed by her mother was a true and valid document. Even in the 
plaint the plaintiff has stated that she sold a half share in a site to the defendant. In_ 


one of her plaints the plaintiff has stated that the settlement deed is sham. She my 


has also stated that it is a nominal document. It is true that if the plaintiff didenot 
‘ratify the settlement deed by executing Exhibits B-2 to B-5 in favour of third parties, 
the position might be different. It is clear from the plaint averments that the defen- 
_dant is in possession of the suit properties and that he got them in pursuance of the 
settlement deed executed by the plaintiff’s mother and the sale deed executed by the 
plaintiff. Therefore, the plaintiffcannot establish her title to the suit lands in O.S. No 
309 of 1956 without getting the settlement deed Exhibit B-1 and the alienations made 
-by her set aside. In O.S. No. 309 of 1956, the suit is in substanc@ one for cancella- 
tion of the settlement deed executed by her mother and also the sale deed and usufrue- 
‘tuary mortgage deeds executed by her. Having regard to the subsequent transac- 
„tions Exhibits B-2 to B-5, it could not be said that the plaintiff did not glaimi title 
through her mother. £ 


In O.S. No. 310 of 1956 the plaintiff claims title to the suit properties as heir to 
cher father Ramalingam Pillai. Hence the sale deed executed by her father is an 
obstacle to the plaintiff claiming items 1 to g and the sale deed executed by the plain- 
tiff is an obstacle to her claiming title to items 10 and 11 therein,” Admittedly 
possession of the said items has passed to the alienees by reason of the sale deedsexe- 
cuted by the plaintiff and her father. - So, the-plaintiff cannot recover possession of 
the suit properties without getting the sale deeds executed by her and her predeces- 
sor-in-title duly cancelled. ` 


i Therefore, by merely profusely using the words “sham and nominal” the sub- 
stance and essence of the suits cannot be burked. It is not the form but the sub- 
stance of the suit must be taken into account : Pachayakkal v.Shanmughavelayudasami.> 
It is the duty of the Court to see that the provisions of the Court-fees Act are not so 
construed as to furnish a chance’ of escape and a means ofevasion: Raj Rajeswari v. 
Gati Krishna®. Courts cannot sanction that the effect of which would be to perpetuate 
‘a fraud on the Government revenue and to deprive the State of what is-legitimately 
‘its due.. Sri Ram v. Kwajahu®, Dil Afza Begam v. Dy. Commissioner, Bahraich*: of course 
a party is entitled if he can in a'legal manner to circumvent the incidence of a taxing 
‘Act; Har Lal v. Sri Ramë, Pathumma v. Mohideen®, Pachayakkal v. Shanmugavelayuda- 
‘swami?, ; . 

- The decisions of both the Courts below are irreproachable. These Civil Revision 
‘Petitions are dismissed. ae f 


P.R.N. ; Petttions dismissed. 


\. 


-1. (1942) 2 M.L.J. 785 : ILL.R. (1943) Mad. 4. A.J.R. 1917 Oudh 182: 

819: AIR. 1943 Mad. 146. 5. ALR. 1931 Lah. 633. 
2. ADR. 1924 Cal. 953. 6. AIR. 1928 Mad. 929. 
g. A.LR. 1934 Lah. 236. z . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MRr. P; V. RAJAMANNAR, Chief Justice anb Mr. Justice 
RAMACHANDRA IYER. 


A. Sambandhan .. Appellant * 
v. ras l ' 
The Regional Traffic Suprintendent (Personnel), Southern 
Railway, Tiruchirappalli'and others .. Respondents. 


Constitution ‘of India (1950), Article 226 and Article 311 (2)—Civil servant—‘‘ Reduction in rank ”— 
Meaning of —Railway Establishment Code, rule 157 and Appendix H-A; rule 10—Scope and eff ct of—Rule 
containing instructions regulating seniority of railway servants—Eff ct of—Rules and instructions—Distuction— 
Order fixing seniority aff.cting rank of servant—If furnishes right to civil servant to seek redress in Couri—Contra~ 
ventign of right—Application Jor issue of writ—Competency. 


The appellant, an Assistant Stationmaster, employed in the Southern Railway, was appointed 
originally as a Probationary. Stationmaster and Singnaller trainee on 2nd November, 1948, having 
been directly recruited to that post. After training, he was posted on 25th August, 1959, as Relieving 
Stationmaster in the grade of Rs. 64—4-——170 and he was confirmed as an Assistant Stationmaster 
with effect from 2nd January, 1949. On 25th April, 1952, an order was issued by the Regional Traffic 
Superintendent (Personnel) Tiruchirapally, as a result of which the appellant was reverted from the 
post of Relieving Stationmaster to that ¿f a clerk-in-charge on gth May 1952 and his scale of pay, in 
consequence, was reduced to Rs. 60-—4-——150. Appeals by the appellant and others placed similarly 
were not successsful But, on 12th February 1953 the Chief Ooperating Superintendent passed an 
order directing that the appellant and other reverted recurits should be designated as Assistant Station- 
masters, as before, and that their pay should be fixed in the scale of Rs. 64—4-~170, but it was made 
clear that the seniority granted to the promoted clerks over the directly recruited Assistant Station- 
masters wod continue. It was the case of the appellant that as a result of the order passed by the 
Regional Traffic Superintendent on 25th April, 1952 , his seniority in service was affected to his pre- 
judice as about 800 clerks who were till then junior to him were placed above him. Attempts made 
by the appellant to get redress from the Government having been unsuccessful, the appellant 
applied under Article 226 of the Constitution-of India, challenging the order of the Government, 
dated 25th April, 1952, as being in contravention of the rules which resulted in the reduction of the 
rank of the appellant and praying for-a writ or an appropriate order quashing the said order and 
directing the Government from enforcing the order in so far as it involved the reduction in rank of 
the appellant. ` ` ` ` 


Held : —(1) that the instructions contained in the order dated 25th April, 1952 superseded the 
circular issued in 1949 in so far as the fixation of seniority as between Stationmasters promoted from 
the ranks of clerks and those directly recruited as Probationary Stationmasters was concerned ; and 
it could not be said that the order in question contravened any rule regulating seniority ; 


(2) that the instructions contained in the order dated 25th April, 1952 should be regarded 
as rules issued by the General Manager, Southern Railway in exercise of the Rule-making power con- 
ferred on him by Rule 157 of the Railway Establishment Code read with rule.10 of the Rules in 
Appendix II-A. No substantial distinction could be made between Rules and instructions and the 
question of seniority as between Station Masters promoted from the lower ranks and direct recruits, 
which has not been so far finally settled, was settled only when the instructions contained in the order 
dated 25th April, 1952, were issued ; A 


(3) that the appellant had no justiciable right which could be enforced by the High Court 
under Aricle 226 of the Constitution even assuming that the seniority of the appellant had “been ad- 
versely affected by an order of the General Manager, passed in contravention ofa rule made by him,; 


(4) that the mere mention of a particular punishment in Article 311 (2) of the Constitution 
could not vest a legal right in a civil servant to a particular rank. There was no order expressly 
reducing the rank of the appellant personally, still less a reduction as and by way of punishment, so as. 
to attract Article 311 (2). $ . 

P. L. Dhingra v. Union of India, (1958).S.C.J. 217 : A.I.R. 1958 S.C. 36, explained. 

Venkata Rao v. Secretary of State for India, (1937) 1 M.L.J. 529: L.R, 64 I.A. 55: I.L.R (1937) 
Mad. 532 and Rangachari v. Secretary of State for India, (1937) 1 M.L.J. 515 : L.R.64 LA. 40 : LLR. 
Mad. 517 (P.C.), followed. 

Appeal under clause 15 of the Letters Patent against the Order of the 
Hap’ble Mr. Justice Rajagopalan, dated grd July, 1952f and made in the exer- 
ci£ of the Special Original Jurisdiction of the High Court, in W.P. No. 255 of 1956, 
presented under Article 226 of the Constitution of India, to issue a writ of mandamus 





* W.A. No. 114 of 1957. and May, 1958. 


{ Reported, in (1957) 2 M.L.J. 541. 
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calling for the records relating to the orderin E. 2178 Misc V., dated 25th April, 
1952, on the file of the Regional Traffic Superintendent (Personnel) Southern 
Railway, Tiruchirappalli, modified by the Circular No. 6 of the D. T. S./JP. T. J., 
‘dated 5th March, 1954 and to direct the Respondents to forbear from enforcing the 
order in so far as it involves the reduction in rank of the Petitioner therein and to 
grant costs of the Writ Petition. 


M. K. Nambiar and K. K. Venugopal, Advocates, for Appellant. 

K. Rajah Ayyar for G. Govindaraj Ayyangar, for Respondents 1 and 2. 

K. Bhashyam for T. Ramalingam, Advocate for 3rd Respondent. 

The Order of the Court was pronounced by as 


oe 
Rajamannar, C.7.—This is an appeal against the judgment of Rajagopalan, J., in 
Writ Petition Nu. 255 of 1956 filed under Article 226 of the Constitution by the appel- 
“lant before us. The facts which led up to the filing of the writ petition are as follow:— 
‘The appellant is an Assistant Stationmaster employed in the Southern Railways 
and after nationalisation of the railways, all the railway servants must be deemed to 
have become civil servants of the Government of India. Up to 1947 almost all the 
railway employees were working for twelve hours a day without a weekly holiday. 
In that year an award was passed by the Adjudicator which laid down that there 
should be work only for eight hours and that there should be a weekly day of rest. 
As a result of this award about 1000 new hands in the Stationmasters’ cadre had to be 
employed. To meet this immediate demand 316 persons were directly fecruited as 
Probationary Stationmasters. The appellant was one of them and he was appointed 
‘as probationary stationmaster and signaller trainee on gnd November, 1948. He 
was to undergo training for six months and to be posted to a working post after passing 
an examination, the post was to be temporary for two years and the first year of this 
was to be on probation. After he received the training the appellant was posted on 
25th August, 1949, as Relieving Stationmaster, Erode, on the grade of Rs. 64—4-e-170. 
He was confirmed as Assistant Stationmaster with effect from 2nd November, 1949. 
On 25th April, 1952, the Regional Traffic Superintendent (personnel), Tiruchirapalli, 
issued an order directing that all directly recruited Stationmasters should be placed 
junior to the clerical staff who had passed their stationmasters’ examination prior 
to 31st March, 1951. As a result of this order he was reverted from the post of Reliev- 
‘ing stationmaster to that of a clerk-in-charge on gth May, 1952. Consequent on this 
his scale of pay was reduced from Rs. 64——4—-170 to Rs. 60—4—150, Before rever- 
sion the appellant drew a salary of Rs. 72 a month and after reversion he could draw 
_-only Rs. 68. There were appeals by the appellant and others similarly situated against 
the above order of April, 1952. The appeals did not give the appellant and others 
cany reliéf. Subsequently, however, an order was passed by the Chief Operating 
_ Superintendent, H.P.B./O.P./1 2 on 12th February, 1953, directing that the designa- 
tion of the reverted persons including the appellant should be retained as Assistant 
‘Stationmasters and that their pay should be fixed in the scale of Rs. 64-4-170, but it 
-was made clear that the seniority granted to the promoted clerks over-riding the rank 
-of directly recruited Assistant Stationmasters would continue. As a result of the 
impugned order of 25th of April, 1952 it was alleged by the appellant that about 800 © 
clerks who were till then junior to the appellant and others but who had passed the 
‘Stationmaster’s examination before 31st March, 1951 were placed above the appellant 
and others like him in the seniority list. There were attempts by the appellant and 
others to obtain redress from the Government but their attempts were not su cessful. 
“The appellant attacked the above order of the Government dated 25th Aprik, 1952 
.as being a contravention of the relevant rules which resulted in the reduction in Ge 
rank which could be meted out only by way of punishment and that the statuXony 
rules did not authorise any reduction except as and by way of punishment. The 
appellant, therefore, prayed for a writ of certiorari or an appropriate order quashing 
the said order of the Government in so far as it involved the reduction in rank of the 
appellant and others in the same position, 
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` Before Rajagopalan, J., who heard’ he petition-it was contended on behalf of the 
appellant that the order above mentioned, dated 25th April,1952, was in contravene- 
ition of the rules governing fixation of'seniority and was, therefore, invalid.. The 
‘conditions of service of the railway‘employees like the appellant are admittedly con». 
‘tained in the Indian Railway Establishment Code, which consists in the main of alb 
the rules made in exercise of the power of the Governor-General-in-Council under 
sub-section (2) of section 241 of the Government of India Act, 1935. It is common 
ground that these statutory rules continue to be in force even after the commence- 
ment of the Constitution by virtue of Article 313 of the Constitution. Rule 156 of 
these rules provides that the Railway Board have full powers to make rules of general 
application to non-gazetted railway servants under their control. Similar rule-- 
making power is conferred on the General Managers of Indian Railways under rule 

ome i57 which runs thus : 


“ The General Managers of Indian Railways have full power to make rules with regard to non-- 
gazetted railway servants under their control provided they are not inconsistent with any rules made- 
by the President or the Railway Board ”. - . 


Appendix II-A contains rules governing the promotion of the subordinate- 
staff. Rule 10 specially deals with seniority. . : 


It is as follovts : 


s t1) The seniority of subordinate staff shall be determined in accordance with the rules 
prescribed by the General Manager or the Chief Mining Engineer. š 
0) po Sdhiority lists of the{staff shall be made in accordance with the instructions issued under 
1) above. : : 3 INE ` 
(3) Staf may be permitted to see these seniority lists in which their names are placed, or if this. 
cannot conveniently be arranged, they may be informed on request of their place in the seniority 
ist”. 


It is evidently in exercise of these powers that the General Manager, Southern Rail- 
ways ‘issued the Circular No. 343, dated 11th August, 1949. The circular dealt with 
promotion of Class III Staff. Rule 2 (a) (i) provides that seniority shall be based’ 
on the date of confirmation in grade. We are not concerned with the other rules. 
Rule 9 says that these instructions contained in the circular supersede a prior circular 
issued by the General Manager. : 


Rule 10 (a) says that the new procedure will come ‘into force with effect from 16th 
August, 1949, but promotions made or ordered prior to 16th August, 1949, in accor-- 
dance with the approved procedure in force from time to time shall not be reopened.. 
The appellant relied on these rules or instructions and contended that his seniority 
should be based on the date of his confirmation as Assistant Stationmaster, namely, 
and November, 1949. This contention found favour with the learned Judge. He 
held that the regulation of seniority by the impugned order dated 25th April, 1952, 
contravened rule 2 embodied in the Circular No. 343, dated 11th August, 1949 and 
that was the only rule which regulated seniority of non-gazetted railway servants. It 
was pressed upon him by the learned counsel for the third respondent who represented 
the Clerk Promoted Station Masters’ Association, Southern Railway, that the instruc- 
tions contained in the order dated 25th April, 1952, should be regarded as rules issued: `’ 
by the General Manager, Southern Railways, in exercise of the rule-making power 
conferred on him by rule 157 of the Railway Establishment Code read with rule 10 
of the Rules in Appendix II-A, but the learned Judge did not agree with him on the 
ground that the General Manager never purported to issue that order as containing 
a freslf set of rules applicable only to the class of Assistant Stationmasters among the 
nongrazetted staff of the railways. The objection raised to the order, namely, that 
1eWas not issued by the General Manager but by the Commercial Operating Superin- 
tendent did not appeal to him as it ‘was obvious that the order was one authorised by 
the General Manager. But the learned Judge was of the opinion that the rule- 
PADE power vested in the General Manager had not been involed or 
exercised. - 
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The learned Judge, however, held that no-relief could be given to the appellant 
because the appellant had no justiciable right which could be enforced by this Court 
under. Article 226 of the Constitution. He followed the decision of Rajagopala 
-Ayyangar, J., in W.P. No. 487 of 1956 which was the subject-matter af Writ Appeal 
No. 74 of 1957 and in which we have delivered judgment to-day. The learned 
Judge was, therefore, compelled to dismiss the writ petition. Hence this appeal. 


Mr. M. K. Nambiar, learned counsel, for the appellant relying on the finding in his 
favour that the impugned order of 25th April, 1952, contravened rule 2 of the Circu- 
lar No. 343 issued by the General Manager, Southern Railways, on r1th Auzust, 1949, 
contended that under the Constitution he had a legal right to a particular-seniority 
under the Rules which it was the duty of the Court to protect that the rules framed 
‘deemed to be made under Article 309 have statutory force and are legally binding sayy, 
on the Government and any order of the Government made in contravention o#any 
such rules can be set aside by this Court under Article 226. In any event he con- 
tended that this Court would have ample jurisdiction to issue an appropriate writ 
‘against the public authority which has actually violated the rule. Mr. K. Bashyam 
Ayyangar for the contesting respondents maintained the correctness of the view 
taken by Rajagopalan, J., on the point of law but attacked the finding of the learned 
Judge on the facts. He contended that the subsequent instructions contained in the 
order of 25th April, 1952, superseded the circular issued in 1949 in®so far as fixation of 
Seniority as between stationmasters promoted from the ranks of clerks and those 
directly recruited as Probationary Stationmasters was concerned. 


- On the facts we are inclined to agree with Mr. Bashyam Ayyangar. * We think 
that Rajagopalan, J., took a very restricted view of the matter in completely ignoring 
the instructions contained in the impugned order of 25th April, 1952. We do not 
think that a substantial distinction can be made between rules and instructions. 
Rule 10 of Appendix II-A consists of three clauses. In the first clause the expression 
used is “rules prescribed by the General Manager”. In the second clause these very 
xules are referred to as “Instructions issued under (1) above”. It is obvious frosn this 
that no distinction was made between the two words “rules and instructions.” In 
the very Circular No. 343, dated 11th August, 1949, which contains rules governing 
promotion of Class III Staff, paragraph 9 refers to the “rules” as instructions. This 
is not surprising having regard to the way in which both the terms are used indiscri- 
minately, even in rule 10 of Appendix II-A. The covering letter sent along with the 

mpugned order refers to it as “copy of instructions.” 


It is clear from the correspondence which passed between the authorities and the 
promoted Stationmasters that the question of seniority as between stationmasters 
promoted from the lower ranks and the direct recruits had not been finally settled. 
It was only settled when instructions ‘contained in the order of 25th April, 1952, were 
issued, It was brought to our notice that since the order now under appeal, a formal 
tule has been made by the General Manager purporting to be in the exercise of 
the powers vested in him under rule 157 and rule ro of APR II-A of the 
Railway Establishment Code in the following terms: 

“ Notwithstanding the provisions of para. 2 (a) of Circular No. 343 where confirmations or pro- 
motions of any employee or groups of or categories of employees in the recognised ‘channels of pro- 
motions have been delayed or put off due to administrative reasons, thereby affecting their seniority, 
the inter-seniority of such employees or groups of or categories of employees so affected vis-a-vis 
others may be fixed in accordance with such instructions as may be issued from time to time ” 

We are not relying upon this new rule made since the filing of the writ petitión but 
we have alluded to it to show that the objection raised on behalf of the appelļant is 
insubstantial. 


We are, however, in complete agreement with the learned Judge on the gacho 
of law. Mr. M. K. Nambiar confessed that the only provision in the Constitution 
on which he could rely in support of his contention that the right toa particular senio- 
rity is a legally protected right is Article 311(2) because that provision refers to “‘reduc- 
tion in rank”. We are unable to follow his argument ; still less to acceptit, Article 
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.311 (2) provides that before punishments are inflicted on a government servant 
certain procedure should be followed. One of such punishments is no doubt, “reduce 
tion in rank”. But we fail to see how a mere mention of a particular punishment in 
Article 311 (2) can vest a legal right in a civil servant to a.particular rank. He 
relied on the following passages from the judgment of his Lordship the Chief Justice 
in P. L. Dhingra v. Union of’ India}. 


“The position may, therefore, be summarised as follows :— 


In the absence of any svecial contract the substantive appointment to a permanent post gives 
the servants) a>p pinted a rig^t to hold the post until under the rules he attains the age of superannua- 
tio 1 or is comoulsorily retired after having put in the prescribed number of years’ service or the post 
is abolished ard hisservice cannot be terminated except by way of punishment for misconduct, 
negligence, ineffi siency or aay other disqualification found againsthimon proper enquiry after due 


æm otice to him,” 
= 


oe ee ee 


“It has already been said that where a person is ad 9inted substantively to a permanent post 
in Government service he normally acquires a rigt to hold the post until under the rules he attains 
the age of siperainuation or is comodulsrily retired aid in the absence of a contract, express or im- 
plied or a service rule, he cannot be turned out of his post unless the post itself is abolished or unless 
Le is guilty of misconduct, negligence, ineffi :ieacy or other disqualifications and appropriate proceed- 
ings are taken under the service rules read with Article 311 (2).” 

e 


We do not understand the learned Chief Justice to say that the right which a civil 
servant has is a justiciable right. We need only refer to the following observations 
in the dissenting judgment of Bose, J., in the very case and it must not be overlooked 
that Bose, J., did not differ from the learned Chief Justice on the main point but was 
willing to go further than the learned Chief Justice in favour of the Government 
servant, 


P _‘ Thave used the word “ right” but must hasten to explain that I use itin a special sense. The 

Right” need not necessarily be justiciable nor need it necessarily amount to a contract but broadly 
speaking it must be the sort of ‘right’? wich even when not enforceable in the Court would form a 
good foandation for a “‘ Petition of Right” in Eagland. 


It is as difficult to speak of “ rights (except those expressly conferred by the Constitution) when 
one holds at ‘‘ pleasure ” as to speak of contracts. But they are convenient expressions to convey & 
particular thought provided the limitations im>2sed by the context are not forgotten °, Now these 
“conditions of service”? (and of course special contracts as well) confer ‘‘rigits’? and though the 
conditions can be varied unilaterally because of the ‘‘ pleasure ’’ they cannot be ignored so long ag 
they are in force ; and if a dismissal or removal or reduction in rank infringes one of these ‘‘ rights ”? 
then in my judgment Article 311 is attracted’’. 


So far as we are aware the Supreme Court at no time has dissented from the ratio 
decidendi in the two well-known cases decided by the Privy Council in Venkatarao v. 
Secretary of State for India? and Rangachari v. Secretary of State for India’. 


Mr. M.K. Nambiar, evidently relying on Dhingara’s case? raised before us a con- 
tention which admittedly was not raised before Rajagopalan, J., that there was a con- 
travention of Article 311 (2) of the Constitution, because there had been a reduction 
in rank of the appellant. Even if there was a reduction, it is obvious that it was not 
as and by way of punishment. Indeed there is no order expressly reducing the rank 
of the appellant personally. We have discussed this point at length in our judgment 
in Writ Appeal No. 74. of 19574. We see no substance in this contention. Mr.Bashyam 
Ayyangar contended that the appellant was estopped from putting forward any claim 
to seniority on the basis of his date of confirmation. The estoppel is sought to be 
spelt out from a letter from the appellant and others similarly placed dated 13th 
May, 1952, where they expressed their readiness to forego if necessary, their seniority. 
This statement by itself cannot sustain a plea of estoppel as it is not alleged that on 
the ith of this statement anyone suffered any change to his detriment. 
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Mr. Bashyam Ayyangar also urged that the order of 1952 need not be quashed 
‘by us in the exercise of our discretion under Article 226 of the Constitution because 
‘under that order justice has been done. > We think that it is a very slippery ground 
‘to rest our decision on. Rules of seniority, no doubt, are based on certain equitable 
‘principles but they also depend upon certain principles of administrative practice 
which may in certain cases lead to hardship. We do not think that we can decide 
the case against the appellant on this ground. ; i . 


As we have held, even assuming that the seniority of the appellant:has been 
-adversely affected by an order of the General Manager passed in contravention of a 
rule made by him, the appellant has‘no justiciable right which can be enforced by 
-this. Court by the issue of a writ or other appropriate order. This appeal fails and is 
dismissed. am, 

P.R.N, fe .. Appeal disMissed. 


{END or VOLUME, (1959) 1 M.L.J. Rerorts.] 
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S. Veerabadran Chettiar - ` Sa .. Appellani* 
v.e ; ` í 

E. V. Ramaswami Naicker and others . .- Respondents. 


Penal Code (XLV of 1860), section 295—“‘Any object held sacred by any class of persons” —Interpretation 
of —Breaking a mere mud image of Ganesa not consecrated (with the avowed intention ‘to insult the feelings of the 
Hindu®community)—Is offence under the section. ee -, 


V preferred a complaint against R and two others alleging that R broke a mud image of Ganesa 
in public after making.a speech at a public meeting that he intended to insult the feelings of the 
Hindu community by so breaking the idol of God Ganesa and that that act was .actively abetted 
by instigation and aid by the two others and that the acts complained of amounted to offences 
under sections 295 and 295-A of the Pénal Code (XLV of 1860), ’ 


The Magistrate, on the police report showing “ that though the occurrence as alleged had taken 
place it was a point of law if the act of the accused would amount to an offence ” dismissed the com- 
plaint under section 203, Criminal Procedure Code, holding that the mud figure of Ganesa alleged 
to have been broken cannot become ‘an object held sacred’ and the act did not amount to an 
offence under section 295, Penal Code; and further holding that though the offence under section 
295-A has been made ‘out the required sanction of the Government was not obtained. 

iene ol 


In revision against ‘the order relating to the offence under section 295, the Sessions Judge agreed 
‘with the Magistrate that-the ingredients of section 295, Penal Code,were not made out and dismissed 
the petition. The High Court of Madras on further revision held that the words “ any object held 
sacred by-any class of persons” will apply only to idols in a temple or when they are carried out in pro- 
cessions on festival occasions and what was broken cannot by any means be. called “ an object held 
sacred’ and that the dismissal was justified. Hence the appeal to the Supreme Court by Special 
Leave (the High Court having refused to certify that it was a fit case under Article 134 (1) (¢) of the 
Constitution of India, 1950). ~. 


Held: Whether an object is held sacred by any class of persons, as well as “‘the intention to insult”, 
etc., depend on the evidence to be taken in the case. Apart from the question of evidence, yet to 
be adduced, it is a well-known fact that the image of Lord Ganesa or ‘any objective representation 
of a similar kind is held-sacred by certain classes of Hindus even though the image may not have been 
consecrated. : 


The words “ any object held sacred by any class of persons ” have been given a much too restricted 
meaning by the High Court by holding that only idols in temples or idols carsied in processions on 
destival occasions are meant to -be included within those words. There are no such express words of . 
limitation in that section 295. Placing such a restricted interpretation on the words of such genera 
import is against all established-canons of construction. Any object however trivial or destitute 
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* Criminal Appeal No. 49 of 1956. i Poa $ 25th. August, 1958. 
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of real value in itself, if regarded as sacred by any class of persons would come within the meaning: 
of the penal section. Nor is it absolutely necessary that the object, in order to be held sacred, should 
have been actually worshipped. The Courts below were rather cynical in so lightly brushing aside 
the religious susceptibilities of the class of persons to which the complainant claims to belong (Saivite 
Section of the Hindu Community). 


The section has been intended to respect the religious susceptibilities of persons of different reli-. 
gious persuasions or creeds. Courts have got to be very circumspect in such matters and to pay due- 
regard to the feelings and religious emotions of different classes of persons with different beliefs, irres~- 
pective of the consideration whether or not they share those beliefs or whether they are rational or- 
otherwise in the opinion of the Court. 


Even though the Courts below misdirected themselyes and Seed in their interpretation of the- 
section, the Supreme Court ruled that ag the case had become stale—the complaint having stood. 
dismissed for five years—no direction for further inquiry was directed. 

Appeal by. Special Leave from the Judgment and Order, dated the 13th October,,. 
1954, of the Madras High Court in Criminal Revision Case No. 267 of 1954 (Crimi- 
nal Revision Petition No. 249 of 1954)! arising out of the Judgment and Order, 
dated the 12th January, 1954, of.the Court of the District and Sessions Judge. at. 
Tiruchirappalli, in Criminal Revision Petition No. 17 of 1953. 


R. Ganapathy Der and G. - Gopalakrishnan, Advocates of Messrs. Gagrat © Co., for 
Appellant. -=-—- ~- 

Respondents ex parte. ' But e TE Sn as . 

The Judgment of the Court was dened by. 7 

Sinka, J.—The only question for determination in this appeal by Special Leave,, 
is whether the petition of complaint, disclosed a prima facie offence under ection 295 
of the Indian Penal Code. The Courts below have taken the view that it did‘not,. 
and on that ground, it stood summarily dismissed, before evidence gro and con had. 
been recorded. a ; , ` 


It appears that the appellant filed a petition of complaint i in the Court of the 
Additional First Class Magistrate, Tiruchirappalli, against the respondents, three.in 
number. The petition of complaint alleged inter alia that the -first accused i8 the 
leader of Dravida Kazhakam (a community of persons who profess to be religious 
reformers, one of whose creeds is to carry on. propaganda. -against idol worship), and 
as such, he was out to 

“yilify a certain section of the Hindu community and do propaganda by holding meetings 
and writing articles ” Ss ~ : 


It is further alleged i in ‘the petition of complaint that recently, thie first accused. 


“announced his intention of breaking the image of God Ganesa, the God sacred to the Saiva. 
section ofthe Hindu community on 27th May, 1953, in a public meeting at- Town Hal. This caused 
terror-commotion in the mind ofthe Saivite-section of the Hindu community.” SO 


The complainant claims to be a Saivite- The complainant . further alléged i in his 
petition that on May 27,.1953, at about 5-30 P.M., the accused 'btoke an idol of God 
Ganesa in public at the Town Hall Maidan, and ‘before breaking the idol, he made 
a speech, and expressly stated that he intended to insult the feelings of the Hindu 
community by breaking the idol of God Ganesa. The said act of’ breaking the- idol 
was alleged to have been actively abetted by instigation and aid by the other two accus- 
ed persons, who also made speeches. The petition of complaint also alleged that the 
said act of breaking the image of God Ganesa was done with the intention of insul- 
ting the religious feelings of certain sections of the Hindu community, who hold God 
Ganesa in veneration and that the acts complained of, amounted to offences 
under sections 295 and 295-A of the Indian Penal Code. On those allegatioys, the 
' petition of complaint (dated June 5, 1953) prayed that-processes-might issue against 

the three accused persons. In the list of witnesses appended: to the ‘petition, figured 
i wine Additional District Magistrate, the Sub-Divisional Magistrate, the Town Sub? 

™ Inspector of Police, Trichy Fort and Sub-Magistrate, -Trichy Town. On the same 
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date, the learned Magistrate examined, the complainant on.oath. . The complainant 
made statements in support of his allegations in the petition of complaint. There- 
upon, the-learned. Magistrate directed that the petition of complaint be sent, to the 
-Circle Inspector of Police, Trichy, for inquiry ard report under section 202,-Criminal. 
Procedure Code.. On June 26, 1953, on receipt of the police report which “showed 
that though the occurrence as alleged had taken place it.was a point of law if the 
act of the accused would amount to any offence”, the learned Magistrate passed his. 
order, dismissing the complaint under section 203 of the Criminal Procedure Code. 
In the course of his order, the learned Magistrate observed as follows : 

“ The mud figure of Ganesa alleged to have been broken by accused 1 is not an object held sacred. 
or worshipped by any class of persons. Simply because it resembled the God Ganesa held in vene- 
ration by a section it cannot become an object held sacred. Even Ganesa idol abandoned by the 
people as unworthy of worship loses its sanctity and it,is no longer an object held sacred by anybody, 


since gich given up idols are found in several places of defilement. It is not an offence if a person 
treads upon any such‘abandoned idol. Therefore, the breaking of mud figure of Ganesa does not. 


amount to.arf offence under section 295, Indian Penal Code. 

“The speeches delivered by the accused with deliberate and malicious intention of outraging 
religious feelings of a community, no doubt amount to an offence.under section 295-A, Indian Penal 
Code. But for laying a complaint under this section the sanction óf the Government is necessary. 
This section has been clearly mentioned in the complaint and it cannot be said it was includea by 
oversight. Without a proper sanction an offence, under this section is unsustainable. I therefore 
see no sufficient grougd for proceeding with the complaint and I dismiss the same under section. 

| 203, Criminal. Procedure Code.” — , o wie = oe . 
The complainant, moved the learned Sessions Judge of Tiruchirappalli by his 
petition in revision, filed on July 9, 1953, under sections 435 and 436 of the Criminal 
Procedure Code, for setting asidé the order of dismissal of the: complaint. 
In the petition filed in the Court of Session, the complainant stated that the petition 
was.confined to*the complaint in respect of the alleged offence under section 295, 
Indian Penal Code, and that it did not seek to revise the order of dismissal of the 
complaint in respect of an offence under section 295-A of the Indian Penal Code. 
The learned Sessions Judge dismissed the petition by an order, dated January 12, 
1954, holding, in agreement with the learned Magistrate, that the acts complained 
of did not amount to an offence under section 295, Indian Penal Code. In the course 
of his order, the learned Sessions Judge made the following observations ; 
: “I agree with the learned Magistrate that the acts complained of do not amount to an offence. 
The accused, who profess to be religious reformers in a campaign against idolatry 'órganized a 
public meeting at which they broke an earthen image of the God Ganesa. The particular image 
broken was the private property of the accused and as notin itselfan object held sacred by any class 
of persons ; nor do I think that idol-breaking by a non-believer can reasonably be regarded. by a 
believer as an insult to his religion and ‘the ingredients of section 295, Indian Penal Code, . are 
therefore not made out.” i : 

The complainant then moved the High Court in its revisional jurisdiction under 
section 439 of the Code of Criminal Procedure. The matter was heard by a learned: 
single Judge of that Court. The learned single Judge also agreed with the Courts 
below in the reasons given by them for dismissing the petition of complaint, and 
refused to order further inquiry. In the course of his judgment, he discussed the 
question whether a mud image of God Ganesa, came within the scope of: the words 
“any object held sacred by any class of persons” in section 295, and he answered the 
question in the negative. In this connection,.he referred to the Judgment of the Full 
Bench of the Allahabad High Court in the case of Queen Empress v. Imam Ali}, which, 
is directly an authority for this proposition only that the word /object’ in section 295, 
of the Indian Penal Code, does not include. animate objects. That case dealt with 
the complaint of killmg-a cow. Edge, C:J., in the course of his judgment, made an, 
observaééon that the word ‘object’ should be interpreted -ejusdem generis with the words 
‘place of worship’; and by way of an example.of such an inanimate object, he men~, 
tioned an idol. That observation, if anything, is not against the complainant, 
The learned single Judge also referred to the case of Romesh Chunder. Sannyal v. Hiru- 
mondal?, which also is not in point inasmuch as it dealt’ with, the case of a ‘dedicated 


` 
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bull. But the learned Judge seemed to draw from those cases the inference which 
may be stated in his own words, as follows : i i 


* Interpreted-like that, it would mean that the section would apply only to cases where an idol 
in a temple is sought to be destroyed, damaged, or defiled. The words ‘any object held sacred by - 
any class of persons’ even otherwise will apply only toidolsina temple or when they are carried on 
in processions on festival occasions. The ‘ object held sacred.’ will mean only the idols inside the 
temple and when they are taken out in processions on festival occasions. In such circumstances as in 
the present case the breaking is of nothing more than a doll taken from theshop. Though theintention 
ofthe respondents may be to decry the feelings and wound the susceptibilities ofa large section of the 
people, still the intention alone is not sufficient unless it is carried out by an act which must fall within 
the scope of this section. ‘The dolls in the shop, though they may resemble several of the deities in 
the temple, cannot be held to be objects held sacred by any class of persons. In modern society there 
are several images of the deities in the drawing rooms of several houses. Jt cannot for a monent be 
suggested that these images are objects held sacred. These have got to be distinguished from the 
objects held sacred, which can only be when they are duly installed in a temple and from which they 
are subsequently taken out in procession on festival occasions. What was broken therefore By the 
respondents is nothing more than a doll taken either from a shop or made for the occasion, and it 
cannot by any means be called an object held sacred. The offence is not made out and the dismissal is 
therefore justified.” : 


_ The petitioner moved the High Court for the necessary certificate of fitness 
for making an appeal to this Court. The learned Judge, who had heard the case. 
-on merits, also dealt with his application, and refused to certify that this was a fit 
case for appeal to this Court under Article 134 (1) (c) of the Gonstitution. The 
petitioner moved this Court and obtained the necessary Special Leave to appeal. 


It is regrettable that the respondents have remained ex parte in this Court. The 
learned counsel for the appellant has urged that the Courts below had anduly res- 
tricted the meaning of the words of section 295, particularly, the words “any object 
held sacred by any ‘class of persons”, and that the words have begn used in ‘their 
fullest,amplitude by the Legislature, in order to include any object consecrated or 
otherwise, which is held sacred by any class of persons, not necessarily belonging to a 
different religion or creed: In the first place, whether any object is held sacred by 
any class of persons, must depend upon the evidence in the case, so also the 
effect. of the words 


“with the intention of thereby insulting the religion of any class of persons or with the 

‘knowledge that any class of persons is likely to consider such destruction, damage or defilement as 
an insult, to their religion ”. 
In this case, the facts alleged in the petition, do not appear to have been contro- 
verted, but the learned Magistrate, as also the learned Sessions Judge and the learned 
Judge in the High Court have thrown out the petition of complaint solely on the 
ground that the image of God Ganesa, treated by the respondents as alleged by the 
complainant, could not be said to be held sacred by any class of persons. In the 
instant case, the insult alleged was by destruction of the image of God Ganesa. 
Apart from the question of evidence which had yet to be adduced, it is a well- 
known fact that the image of Lord Ganesa or any objective representation of a 
‘similar kind, is held sacred by certain classes of Hindus, even though the image 
may not have been conscerated, 


The learned Judge, in the Court below, has given much too restricted a mea- 
ming to the words “‘ any object held sacred by any class of persons *’, by holding 
that only- idols in temples or idols carried in processions on festival occasions, are 
meant to be included within those words. There are no such express words of ` 
limitation in section 295 of the Indian Penal Code, and in our opinion the learned 
Judge has clearly misdirected himself in importing those words of limitation. Idols 
are only illustrative of those words. A sacred book, like the Bible, or thayKoran, 
or the Granth Saheb, is clearly within the ambit of those general words. If the 
Courts below were right in their interpretation of the crucial words in section 
295, the burning or otherwise destroying or defiling such sacred books, will nôt 
come within the purview of the penal statute. In our opinion, placing such a res- 
tricted interpretation on the words of such general import, is against all established 
canons of construction. Any object however trivial or destitute of real value in 
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itself, if regarded as sacred by any class of persons would come within the meaning 
of the penal section. Nor is it absolutely necessary that the object, in order to be 
held sacred, should have been actually worshipped. An object may be held sacred 
by a class of persons without being worshipped by them. It is clear, therefore, 
that the Courts below were rather cynical in so lightly brushing aside the religious 
susceptibilities of that class of persons to which the complainant claims to belong. 
The section has been intended to respect the religious susceptibilities of persons of 
different religious persuasions or creeds. Courts have got to be very circumspect 
in such matters, and to pay due regard to the feelings and religious emotions of 
different classes. of persons with different beliefs, irrespective of the consideration 
whether or not they share those beliefs, or whether they are rational or otherwise, 
in the opinion of the Court. f 


“As a result of these considerations, it must be held that the Courts, below have 
erred in their interpretation of the crucial words of section 295 of the Indian Penal 
‘Code. But the question still remains whether, even after expressing our strong 
disagreement with the interpretation of the section by the Courts below, this Court 
should direct a further inquiry into the complaint, which has stood dismissed for 
the last about 5 years. The action complained of against the accused persons, if 
true, was foolish, to put it mildly, but as the case has become stale, we do not direct 
further inquiry ifto their complaint. If there is a recurrence of such a foolish be- 
haviour on the part of any section of the community, we have no doubt that those 
charged with the duty of maintaining law and order, will apply the law in the sense 
in which we have interpreted the law- The appeal is, therefore, dismissed. 


í ——— Appeal dismissed. 
3 SUPREME COURT OF INDIA. "` i: 
(Civil Appellate Jurisdiction.) 
Present :-—S. R. Das, Chief Justice, N. H. Baacwatt, S. K. Das, J. L. KAPUR 
and "K. Sussa Rao, JJ. ` ' i 


Shri Radeshyam Khare and another Ba Appellants* 
v. : : f 
The State of Madhya Pradesh and others ` i .. Respondents. 


a P. and Berar Municipalities Act (IT of 1922), sections 53-A and 57—Respective scope—Action of State 
Government under section 53-A—If administrative or judicial—Certiorari— When lies. 


The wording of section 53-A of the C.P and Berar Municipalities Act makes it quite clear that the 
action that may be taken thereunder is to be effective for a temporary duration not exceeding. 
18 months and the purpose of taking such action is to ensure the proper performance and discharge 
of only certain powers, duties and functions under the Act. The section does not in terms, affect, 
either legally or factually, the existence of the committee, its president, vice-president or the secretary. 
Section 57, however, authorises the State Government, in the circumstances mentioned in the opening 
part of that section, to dissolve the committee itself and order a fresh election to take place so that 
the committee as a legal entity ceases to exist and all the sitting members of the committee become 
Suncti officio. If after such fresh election the same situation prevails then that section further authorises. 
the State Government to declare the committee to bé incompetent or in default or to have exceeded or 
abused its power as the case may be and to supersede it for such period (not limited by the section) as 
may be specified in the order. The effect of an order made under section 57 is, therefore, extremely 
drastic and puts an end to the'very existence of the committee itself and,in view of the grave nature of 
the consequences that will ensue, the legislature présumably thought that some protection should be 
given to the committee beforesuch drastic action was taken and accordingly it provided by sub-section 
(5) of that section that no order should be passed until reasonable opportunity had been given to the 
committee to furnish an explanation, a provision which clearly indicates that action under section 57 
can ony be taken after hearing and considering all the explanations, furnished by or on behalf of the 
committee. The legislature did not think fit to provide a similar safeguard in section 53-A presumably 
because the order under the last mentioned section was of a temporary duration, was not very drastic 
and did not threaten the very existence of the committee. A cursory reading of the two sections will 
‘also indicate that the conditions precedent to the exercise of the powers under both sections overlap 
to some extent, namely, that action can be taken under both if the committee “is not competent (Owm 
perform, the duties imposed upon it....’? ‘To the extent that the requirements of the two sections 
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‘overlap the State Government has the option of taking steps under one section or the other according 
to its own assessment of the exigencies of the situation. Incompetency on the part of the committee 
‘gives to the State Government an option to apply one of two remedies under the Act, if it considers 
it necessary to take action at all. ‘ 
Certiorari will not lie to`correct the errors of a statutory body which is entrusted with purely 
administrative functions. 


Per S. R. Das, C.7.—In arriving at the conclusion that the committee is not competent to 
pérform the duties imposéd on it or undertaken by it, the State Government performs only an 
administrative function. : 


Per Bhagwati, 7—The determination of the question whether the Esai Government performs 
an administrative or a quasi-judicial function in the matter of arriving at such conclusion is imma- 
terial for the purposes of this appeal; inasmuch as an ‘inquiry levelled against the Committee and 
president had been instituted and full opportunity had been given to them to defend themselves. 


Per S. K. Das, ere taken by the State Government is in its true nature an administyative 
-act. 


Per Kapur, 7-0. P. and Berar Municipalities “Act confers regulatory authority on the govern- 
ment to keep control over municipalities. The nature and extent of regulatory powers of the State 
‘Government and the mode of their exercise are matters of policy and expediency and indicate the 
taking of administrative action -by the State ‘Government and' not the exercise of any Judicial power 
and would therefore be excluded from judicial review. 


Per Subba Rao; J.—The fact whether the committee is not competent'to perform the duties im- 
posed on it or undertaken by it is a-jurisdictional fact and in arriving at tha® conclusion the State 
‘Government performs a quasi-judicial function. The inquiry by the Collector cannot presumably 
take the place of reasonable opportunity to be given by the Government for the proposed action 
under section 53-A of the Act, 


Appeal by Special Leave from the Judgment and Order, dated the gist Feb- 
ruary, 1958, of the Madhya Pradesh High Court, at Jabalpur, in Letters Patent 
Appeal No. 22 of 1958,. against the Order, dated the 2oth February, 1958, of the 
said High Court in Miscellaneous Petition No. 266 of 1957. 


M. K. Nambiyar, Senior Advocate (S. N. Andley, F. B. Dadachanji and Rameshwar 
Nath, Advocates of M/s. Rajinder Narain & Co., with him), for the Appellants. . 


M. Adhikari, (Advocate-General, Madhya Pradesh) and I. N. Shroff, Advocate, 
for the Respondenis. 


The following Judgments of the Court were delivered by i 


` Das, C.F.—There are two appellants in this appeal. The second appellant 
is the Municipal Committee of Dhamtari constituted under the C.P. and Berar 
Municipalities Act, 1922 (Act II of 1922) and the first appellant is its President 
having been elected as such on July 10, 1956. He assumed charge of his office 
as President on July 27, 1956. It may be mentioned that he was returned as a 
‘Congress candidate but has since been expelled from that party for having contested 
the last general election as an independent candidate against the Congress candidate. 


It appears that there are two factions in the Municipal Committee. The 
first appellant alleges that one Dhurmal Daga, a member of the Committee, belong- 
ing to the Congress party was on August 7, 1956, detected importing within the 
municipal limits certain cloth without paying the octroi duty. Dhurmal Daga, on 
the other hand, alleged that the first appellant was guilty of grave mismanagement 
of the affairs of the Municipal Committee and went on hunger-strike for securing 
the appointment of a committee to enquire into the misconduct of the first appellant. 
Copies of the leaflets containing the demands and charges which are said to have 
been widely distributed are annexures I and II to the present petition. It appears 
that several persons and firms also preferred charges against the first appellant, 
the President of the Municipal Committee. The Collector, Raipur, personally 
intervened and persuaded the said Dhurmal Daga to abandon the fast on an assu- 
rance that he would look’into the matter. The Collector deputed one Shri N. Re 

æ Rana, the Additional Deputy Collector, to enquire into the complaints of mal- 
administration of the affairs of the Municipal Committee. By a Memorandum No. 
KjJ, N. P. Dhamtari, dated August 24, 1956, the said N. R. Rana called upon the 
first appellant as the President of the second appellant to give detailed explanation 
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of each complaint, ' a list. of which was eniiclosed therewith. A copy of that mémo» 
randum along with its 22 enclosures is annexed to the petition and marked III. 
Annexures IV and V to the petition are copies. of the detailed report on the 
objections and the reply to the charges made against ,the Municipal Committee 
‘submitted from the office of the Municipal Committee by the first appellant as 
the President of the Municipal Committee. The Additional Deputy Collector 
thereafter held the enquiry. The High Court states that it had, “ gone through 
the materials on which the State Government based its action on enquiry into the 
«charges levelled against the Municipal Committee” and that the records of the 
enquiry showed that “ on some occasions the petitioner was present during the 
-enquiry”’. There is no suggestion that the appellants wanted an opportunity: 
to adduce . any evidence -or were prevented from doing so or that they were in’ 
anyeway hampered in their defence. Presumably the Additional Deputy 
‘Collector had made a’ report which i in due course must have pest: ‘forwarded to 
the State Government. - - 


On November 18, 1957.4 notification: was published i in the Official Gazette 
whereby the State Government, in exercise of the powers conferred on it by section 
53-A of the Q. P. & Berar Municipalities Act, 1922, appointed one Shri B. P. Jain, 
the second respondent before us, as the Executive Officer of the Municipal 
‘Committee, Dhartari, for a period of 18 months with certain powers as therein 
mentioned. A copy of that notification has been annexed to the petition and 
marked VIII but as the major part of the arguments canvassed before us turns on 
the contents of that notification the same is reproduced below in extenso :— 





My Dated, Bhopal; the 18th November, 1957, No. 9262/11 538-U-XVITI—Whereas it appears 
ito the State Govefnment that the Municipal Committee, Dhamtari, has proved itself incompetent 
sto perform the duties imposed-on it by-or under the Central Provinces and Berar Municipalities Act 

1922 (II of 1922), inasmuch as it— ` e 
(a) granted grain and building advances to the employees without prior sanction and no 
vefforts were made for their recovery, ` 
(8) showed carelessness in cases of embezzlement of the employees ád did not report such 
-cases to Government, 


(c) failed to control the President who jssued orders in cases in which he had no authority, 

(d) spent thousands of rupees on sanitation and other works although there was no provision 
dn the budget, | i 

(c) allowed unconcerned persons to interfere in its working, 


., (f) showed partiality in the appointments and dismissals of the mployei further such 
appointments and dismissals were made against rules, 


(g) delayed the constitution of the committee and the framing of budget, 

(h) misused the trucks af the municipality, 

(i) failed to recover the lease money, 

(j) shown partiality i in the issue of transit passes to certain traders, further excess: octroi 
duty was charged on certain articles and in certain cases where octroi is not leviable it was levied just 
sto harass the people, 


(k) distributed municipal manure to certain persons without any charge, similarly distributed 
the manure free of cost and used the truck of the municipality for this purpose, 


(L) failed to control its president who spent the money of the Municipal Committee without 
-any authority. - 


(m) spent huge amount on ‘the maintenance of the roads and drainage-but their condition 
has remained unsatisfactory, 


(n) failed to give copies of the documents as allowed under rules, also failed to allow its members 
-to inspect the records as is permissible under rules, 


¢) failed to invite tenders of purchase of articles, 


And whereas, the State Government considers that a general improvement in the adminis: 
yation of the Municipality is likely to be secured by the appointment of a servant of the Government 
as Executive Officer of the Committee. 

Now, therefore, in exercise of the powers conferred by section 53-A. of the Central Provinces and 
Berar Municipalities Act, 1922 (IT of 1922), the State Government are pleased to appoint Shri B. P, 
Jain, Deputy Collector, as Executive Officer of the Municipal Committee, Dhamtari, fora period of 
‘eighteen months from the date of his taking over charge and with reference to sub-section (3) thereof 
:are further pleased to direct that the Executive Officer shall exercise and perform the following powers 


e 
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_and duties of the Committee to the exclusion of the Committee, President, Vice-President or Secretary 
under the provisions of the Central Provinces and Berar Municipalities Act, 1922 (II of 1922), 
‘namely w= - 7 
Chapter III. Appointment of Officers and servants—Sections 25, 26 and 28. 
Chapter IV. Procedure in Committee meeting—Section 31. 
Chapter V. Property, contract and Itabilities—Sections 37 to 45: 
Chapter VI. Duties of Committee—Sections 50 and 51. 
Chapter VIII. The municipal fund—whole. 
Chapter IX. Imposition, assessment and collection of taxes—whole. 
Chapter X. Municipal Budgets and accounts—whole. 
Chapter XI. Powers-to regulate streets and buildings—Sections go to 94, 96, 98, 99, 103 and 
104. S 
Chapter XII. Powers to prevent disease and public nuisance—Sections 117, 118 (1), 119 and 
132. ‘ o 
Chapter XVIII. Offences, practice and procedure—Sections 218-223. 
Chapter XIX. Special provisions for recovery of taxes—whole. 


The Executive officer shall exercise general supervising powers in respect of all matters covered 
by the Central Provinces and Berar Municipalities Act, 1922 (II of 1922). 


In Hindi (By order of the Governor of Madhya Pradesh}. 
i S. S. Joshi, s 
Deputy Secretary.” 

On December 21, 1957, the two appellants before us presented before the 
Madhya Pradesh High Court the writ petition out of which the present appeal 
has arisen and on January 11, 1958, obtained an order staying the operation of 
the order of appointment of the Executive Officer. The writ petitien was dismissed 
on February 20, 1958. There was a Letters Patent Appeal which was dismissed 
in limine on February 21, 1958. The application for certificate under Articles 132 
and 133 was refused on March 21, 1958. The present appellants applied for and 
on April 1, 1958, obtained from this Court special leave to appeal from the judgment 
of the Madhya Pradesh High Court. The interim stay order made by this Court 
was eventually vacated on May 13, 1958. The appeal has now come up before 
us for final disposal. 


Shri M. K. Nambiar, appearing in support of this appeal, urged three points 
namely :— ` ; l ; 
(i) that though the Notification purports to have been made in exercise of the powers conferred. 


on me State Government by section 53-A, in substance and in reality it has been made under section 57 
of the Act; . 


(ii)! that if the Notification is held to be one made under section 57 it is ultra vires and bad 
since the statutory requirements of affording reasonable opportunity to explain has not been complied 
with ; . 


(iii) that even if the impugned Notification be held to come within section 53-A it is still ultra 
vires since before promulgating it the State Government has committed a breach of the rules of 
natural.justice in not giving any opportunity to the appellants to defend themselves. 


There was a charge of mala fide made against the State Government founded on 
the fact that the first appellant’s leaving the Congress Party had resulted in ill- 
will towards the first appellant of that party which was the ruling party in the State 
Government, but as‘that charge has not been pressed before us nothing further need 
be said about it. I now proceed to deal with the three points formulated above by 
learned counsel for the appellants. f 


Re. (i) and (ü): These two points are correlated and may be convèniently 
-dealt with together. The argument in support of them is developed in two ways. 
In the first place it is said that the grounds set forth in the impugned’ notification 
clearly indicate that in substance and in reality it has been issued rather under 
section 57 of the Act than under section 53-A. In order to appreciate this argu- 
ment it is necessary to set out the two sections of C. P. and Berar Municipalities 
Act, 1922, in extenso :— i 
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**53-A.—(1) If a committec'is not competent to perform the duties iniposed on it.or undertaken 
by it by or under this Act or any other enactment for the time being in force and the State Govern- 
ment considers that à general improvement in the administration of the municipality is likely to be’ 
secured by the appointment of a servant ofthe Government as the Executive Officer of the Committee, 


- the State Government may, by an order stating the reasons therefor published in the Gazette, appoint 


o 


` ment 


such servant as the Executive’ Officer of the Committee for such period ‘not exceeding eighteen 
months as may be specified in such order. 


(2) Any Executive Officer appointed under sub-section (1) shall be deemed to be an Officer 
lent to the Committee by Government under sub-section (3) of section 25. 


(3) When under sub-section (1) an Executive Officer is appointed for any. Committee, the State 
Government shall determine from time to time which powers, duties and functions of the Committee, 
President, Vice-President or Secretary under this Act or any rule or byelaw made thereunder shall 
be exercised and performed by such Officer, in addition to, or to the exclusion of, their exercise and 
performance by the said Committee, President, Vice-President or Secretary. 


e (4) The Secretary of the Committee shall.be subordinate to the Executive Officer. 


(5) The Executive Officer shall have the right to attend all meetings of the Committee and 
any joint Committee or sub-committee and to take part in thediscussion so as to make an explanation 
in regard to the subject under discussion, but shall not move, second, or vote on any resolution or 


other motion,” fi ;he be eB Bub ta i 


“ 57.—(1) If a Committee is not competent to perform, c or persistently makes default in ‘the per- 
formance:of, the duties imposed on it or undertaken by it under this Act or any other enactment for 
the time being i in for e or exceeds or abuses its powers to a graye extent, the State Government may, 
by an order stating the reasons therefor published in the Official Gazette, dissolve such Committee 
and may ordera fresh election to take place. 


(2) If after fresh election the new Committee continues to be incompetent to perform, or to 
make defaultin the performance of, such duties or exceeds or abuses its powers to a grave extent, the 
State Government may, by an order stating the reasons therefor published in the Official Gazette, 
declare the Committee to bei incompetent or in default, or to have exceeded or abused: its powers, as 
the case may be, and supersede it for a period to be specified i in the order. 


(3) Ifa committee is so dissolved or superseded, the following consequences hall ensue :— 


(a) all members of the Committee shall, as from the date of the order, vacate their offices as 
such members 3 


~ (6) allpowersand duties ofthe Committee may, until the Committee i is reconstituted, be exer- 
cised and performed by such person or persons asthe State Government may appoint in that behalf ; 
(¢) all property vested in it shall until the Committee i is reconstituted vest in the State Govern: 


(4) On the expiration of the period of supersession specified in the see's the Committee shall 
be reconstituted, and the persons who vacated their offices under sub-section (3), clause (a), shall not 
by reason solely of such supersession be deemed disqualified for being members. 


(5) No order under sub-section (1) or sub-section (2) shall be passed until reasonable oppor- 
tunity has been given to the Committee to furnish an explanation. 


; (6) Any person or persons appointed by the State Government to exercise and perform the 
powers and duties of a dissolved or superseded Committee may receive payment, if the State Govern- 
ment so directs, for his or their services from the municipal fund.” 
Learned counsel for the appellants points out that action: may be taken under 
section 53-A “if a committee is not competent to perform the duties imposed on it 
Auent ......and the State Government considers that general improvement in 
‘the administration of the municipality is likely to be secured.......... wears 
Whereas under section 57 action can be taken not only “if a committee is not com- 
petent to perform or persistently makes default in the performance of the duties 
imposed on it or.......... <... ..”, but also if the committee “exceeds or abuses 
its powers to a grave extent...... «1... It is pointed out that in case of in~ 
competency action can be taken either under section 53-A or section 57 but in case-of 
abuse of power action can be taken only under section 57. Reference is then made 
to thé grounds enumerated in the notification itself and it is argued, that except 
perhaps grounds (a), (b), (c), and (g) which may. be indicative of incompetency, the 
sother grounds, which are, by far, greater in number, obviously constitute abuse of 
powers and from this circumstance the conclusion is sought to, be drawn that ina, 
substance and in reality the impugned notification must have been made under 
‘section 57 and that that being so the notification cannot be sustained because of 
the non-compliance with the provisions of sub-section (5) of section 57 which 


S—2 ‘ ' 
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expressly lay down that no order under’sub-séction (1) or (2) shall be passed until 
reasonable-opportunity has been given to the Committee to furnish an explanation. 
I am not persuaded to: uphold this argument. l ee? 


In the first place it hasto be remembered that the sections under consideration 
only confer certain powers on the State Government but that the latter is nọt bound 
to take any action under either of them. . In the next place it should be noted that 
the two sections differ materially in their scope and effect. Under section 53-A the 
State Government may only appoint a servant of the Government as the Executive 
Officer of the Committee and may determine, from ‘time to time, which powers and 
duties and functions of the Committee, its President, Vice-President or. Secretary 
shall be exercised and performed by such officer and indicate whether they should’ be 
exercised and performed in addition to, or to'the exclusion of, their exercise and per- 
formance by the said Committee, President, -Vice-President or Sécretary. -The word 
ing of section 53-A makes it. quite clear that the action that‘may-be taken thereunder 
is to be effective for a temporary. duration ‘not exceeding 18 months and-the purpose 
of taking such action is to ensure thé proper performancé and dischargé of only 
certain powers, duties and functions under the Act. The section does not, in terms 
affect, either legally or factually, thé éxistence-of ‘the: Committee, ‘its . President, 
Vice-President or the Secretary. ‘Section 57, however, authorises’ the State Govern“ 
ment, in the circumstances mentioned in the opening part of. that s€ction, to dissolve 
the Committee itself and order'a fresh election to take place so that the.Committe 
as a legal entity ceases to exist and all the sitting members of the.Committee become 5 
Juncti officio. If after such fresh election the same situation prevails, then:that section 
further atithorises the State Government to declare the Committee to be incompetent 
or in-default or to have exceedéd’or abused its power ‘as the case’ may bė and to 
supersede it for such period (not'limitéd by the section) as may be specified in thé 
order. The effect of an order made. under section 57 is, thereforé, extremely 
drastic and puts an end ‘to the very existence of the Committee itself and, in view 
of the grave nature of the consequences that will ensue, the Legislature presumably 
‘thought that some protection should be given to the Committee, beforé such, a drastic 
action, was taken arid accordingly it provided, by sub-section (5) of that section, 
that no order should be passed until reasonable opportunity had been given to the 
Committee to furnish an explanation—a provision which clearly indicates that 
action under section 57 can only be taken after hearing and, considering all the 
explanations furnished by or on behalf of the Committee. The Legislature did not 
think fit to provide a similar safeguard in section 53-A presumably because the order 
under the last mentioned section was of-a temporary duration, was not very drastic 
and did not threaten the very existence of the Committee. A cursory reading of 
the two sections will also indicate that the conditions precedent to the exercise of 
the powers under both sections overlap to some extent, namely, that action can be 
taken under both if the Committee “is not competent to perform the duties imposed 
on it........ ”. To the extent that the requirements of the two sections overlap 
the State Government has the option of taking steps under one section or the other 
according to its own assessment of the exigencies of the situation. The position, 
therefore, is that if a Committee is not competent to perform the duties imposed on 
it the State Government has to make up its mind as to whether it should take any 
action at all and, if it thinks that action should be taken, then it has further to decide 
for itself as to which of the two sections it would act under. If the State Government 
considers that the incompetency does not run to a ‘grave extent and the exigencies 
of the situation may be adequately met by appointing an Executiv Officer for a 
short period not exceeding 18 months with certain powers to be exercised by him, 
either in addition to or in exclusion of their exercise by the Committee, the President, 
-Vice-President or the Secretary, the State Government may properly take action 
under section 53-A. On the other hand if the State Government considers, having 

regard to all the’ circumstances of the case, that the incompetency is much too 
grave to permit the Committee, its President, Vice-President or the Secretary to 
functioh at all, it may take action under section 57 and dissolve the Committee and 
direct fresh election to take place. In other words incompetency on the part of the 
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Committee- givės to the State Government an option to'apply one of two remedies 
under the Act, if, that is to say, it considers.it necessary. to take action at all.’ 


‘What, then, i is the position here? Certain charges. had been’ made in writ- 
ing against the Committee aind its President which were, forwarded to the President 
with a request to submit explanations in detail.’ The’ President, acting in ‘his 
-official capacity; gave ‘detailed explanations in writing and sent the same officially 
from the office of the Municipal Committee to the Additional Deputy Collector who 
was deputed by 1 ‘the Collector to hold’ the enquiry. The Additional Deputy Col- 
lector held ‘the enquiry during which ‘the President. appeared in person on several 
«days and came to certain findings and presumably made his report which in due 
course must have reached the State Government. The State Government apparently 
.accepted such of those findings as have been set out in the notification itself. Even 
accagding to learned counsel for the appellants some of those findings amount only 
to incompetency and the rest, he contends, amount to ‘abuse of power. I need not 
_pause to consider whether the abuse of power thus found was of, a grave nature so as 
to fall within section 57 as such ór was of a mirior character’so as to be evidence of 
:mere incompetency, Taking the position to be as “contended by, learned counsel 
-for the appellants the position was that, asa result of the é enquiry, the State Govern; 
.ment found two ‘things against’ the’ appellant-committeé, namely, (i). that it was 
-guilty of incompetency and (ii) that it was also guilty of certain abuses of j power. 
T have. already stated that the State Government was not obliged to take. any action 
_at’all'either under section 53-A or under section 57. Ifthe State Government con- 
- sidered that it was. necessary’ to take action, it was ‘entirely for-the State Government 
to consider whether it would take action for i ihcompetency : or for abuse of power. In 
the’ present case ‘the State Government might have thought that the abuse of power 
:s0 found was not of a very grave} nature but evidenced only’ incompetency. Surely a 
Committee’ “which abused ‘its power ‘might also have. been reasonably regarded as 

“incompetent to perform the duties imposed on it”.’ That’ apart, supposing the 
“Committee was guilty of incompetency as well as of some abuses, what. was there 
to, pfevent the State Government, as a matter of. “policy, to’ take action for i iricompe- 
tency under section’ 53-A ? The mere inclusion of thé findings of’ abuse of power 
in- the. catalogue of the Committee’s misdeeds does iiot obliterate the findings on’ 
incompetency. I see nothing wrong in the State Governinent telling the’ Committee: 
“You have been guilty of incompetency as well as of abuse of power. ; but I shall 
‘not, just at this moment, také drastic action of dissolvirig you outright, but shall be 
-content to take action and appoint an Executive Officer for 18 months and confer 
: some power on him under section’ “53-A.”. In my judgment the State Government 
‘was well within its rights, in exercise of i its option, to take-action, under section 53-A 
as it has in terms purported to do. To say that because some of the findings amount 
to abuse of power the State Government must act under section 57 is to deprive it 

- of its discretion which the Act undoubtedly confers on it. In my view the fact that 
the impugned notification records, apart fram the findings of incompetency, certain 
findings of abuse of power, does not lead to the conclusion, as contended for the 
-appellants, that the State Government had taken action under section 57 and not 


under section 53-A although, in terms, it says it acted under the last mentioned 


- section. ; 


Learned counsel for the appellants in support ‘of his contention that the im- 
pugned notification was really made under section 57 of the Act, refers us to the 
powers and duties conferred on the Executive Officer thereby appointed to be 
exercised and performed by him to the exclusion of the Committee, its President, 
“Vice-Bresident, or the Secretary. His argument is that although the Municipal 
-Committee is not ostensibly dissolved, it is-in effect and in reality so dissolved, for 
the substance of the powers of the Committee, its President, Vice-President or the 
Secretary has been taken away from them leaving only a semblance of power whic 
is nothing but-mere husk and the conclusion urged by learned counsel is that the 
impugned notification must be regarded as having been made under section 57. 
In the-first place section 57 does not contemplate the appointment of any Executive 

+ Officer or the conferment of any power on him, while such appointment and con- 
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ferment of power is directly contemplated by section 53-A. In the second place 

the legal existence of the Municipal Committee.and the status of its members and’ 
its President, Vice-President or.the Secretary have not been impaired at all. In 

the eye of the law the Municipal Committee still exists and along with it the mem-- 
bers of the Committee, the President, Vice-President and the Secretary still hold. 
‘their respective offices. These features clearly militate against the suggestion 

that action has been taken under section 57. Learned counsel says that we must 
look beyond mere form and get to the substance of the matter. “There can bè no: 
doubt that most of the important powers have been taken away from the Gom- 
mittee, its President, Vice-President and the Secretary, but that may well be due to- 
the degree of gravity of the incompetency found or inferred from the other find- 

ings. Further a cursory perusal of the Act and of the notification will show that. 
various other powers and duties have not been taken away from the Committee or” 
conferred on the Executive Officer. Thus the powers of the Committee under 
sections 128, 130, 131, 133 to 141 and 144, 145 and 147 to 149 are still vested in and 

are exercisable by the Committee. Likewise the powers under sections 120, 121, 122, 
123 to 127, 129, 150, 152, 160 to 162, 163, 163-A and 168 are still vested in and: 
exercisable by the President. These powers that are still left with the Committee- 
or the President can hardly or with propriety be described as mere husks. It 

should not be overlooked that the suggestion that the real powgr has been taken 

away leaving only a semblance of it, is really an argument in aid of a charge of” 
mala fides, but, as here-in-before stated, the charge of mala fides or fraud'on the part 

of the State Government has not been persisted in or pressed before us. In my 

judgment, therefore, there is no warrant for contending that the impugned notifica-- 
tion, judged by its effect, must be regarded as having been made under section 57 

ofthe Act. In this view of the matter the argument of invalidity of she action foun-- 
ded on non-compliance with the requirements of sub-section (5) of section 57 does- 
not arise for consideration at all. 


_ Re. HT: In the writ application, out of which this appeal arises, the principal” 
prayer of the appellants is for a writ in the nature of certiorari for quashing the order 
passed by the State Government on November 18, 1957. The next prayer which 
is for a writ of mandamus restraining the respondents from giving effect to the im— 

. pugned order is clearly consequential on or ancillary to the main prayer. The last 
prayer is in the nature of the usual prayer for further or other reliefs. Therefore the 
present petition is essentially one for the issue of a writ of certiorari. The writ of” 
certiorari is a well known ancient high prerogative writ that used to be issued by the 
Courts of the King’s Bench to correct the errors of the inferior Courts strictly so- 
called. Gradually the scope of these writs came to be enlarged sq as to enable 
the Superior Courts to exercise control over various bodies which were not, strictly 
speaking, Courts at all but which were, by statute, vested with powers and duties 
that resembled those that were vested in the ordinary inferior Courts. The law 
is now well-settled that a writ of certiorari will lie to control such a statutory body if” 
it purports to act without jurisdiction or in excess of it or in violation of the principles 
of natural justice, or commits any error apparent on the face of the records, provided 
that, on a true construction of the statute creating such body, it can be said to be a. 
quasi-judicial body entrusted with quasi-judicial functions. It is equally well- 
settled that certiorari will not lie to correct the errors of a statutory body which is. 
entrusted with purely administrative functions. It is, therefore, necessary to ascer-- 
tain the true nature of the functions entrusted to and exercised by the State Govern- 
ment under section 53-A of the Act. 


a 
In Province of Bombay v. Kusaldas S. Advani}, this Court has discussed at consi-- 
derable length the nature of the two kinds of act, judicial and administrative, and ` 
has laid down certain tests for ascertaining whether the act of a statutory body is £. 
-f quasi-judicial act or an administrative act. It will, therefore, suffice to refer to the- 
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«celebrated definition of a quasi-judicial body given by Atkin, L.J., as he then was, 
tin Rex v, Electricity Commissioners!, and which now holds the filed. ` It runs as follows: 

" «Whenever any body of persons having legal aithority ‘to detrmine questions affecting rights 
-of subjects, and having the duty to act judicially act in excess of their legal authority they are subject 
-to the controlling jurisdiction of the King’s Bench Division exercised in these writs.” ’ 


This definition was accepted as correct in. Rex v. London County Council? and many 
subsequent cases both in England and in this country. It will be noticed that 
this definition insists on three requisites each of which must be fulfilled in order that 
the act of the body may be said to be quais-judicial act, namely, that the body of 
persons (1) must have legal authority, (2) to determine questions affecting the rights 
-of parties, and (3) must have the duty to act judicially. Since a writ of certiorari 
‚can be issued only to correct the errors of a Court or a quasi-judicial body, it would 
follow that the real and determining test for ascertaining whether an act authorised 
by a@statute is a quasi-judicial act or an administrative act is whether the statute 
has expressly or impliedly imposed upon the statutory body the duty to act judicially 
.as required by. the third coridition in the ee given by Atkin, L.J. Therefore’ 
in considering whether in taking action under-section 53-A the State Government 
is to be regarded as functioning as a quasi-judicial body or a mere administrative 
body it has to be ascertained whether the statute has expressly or impliedly imposed 
upon the State Government a duty to act judicially. my Gee 


Relying on paragraphs 114 and 115 of Halsbury’s Laws of England, grd Edition, 
‘Volume 11,at pages 55-58 and citing the case of R. v. Manchester Legal Aid Committee’, 
learned coynsel for the appellants contends that where a statute requires a decision 
to be arrived at purely from the point of view of policy or expediency the authority" 
is under no duty to act judicially. He urges that where, on the other hand, the 
order has to be passed on evidence either under an express provision of the statute or: 
by implication and determination of particular facts on which its jurisdiction to 
exercise its power dependsor if-there isa proposal and an opposition the authority. 
is under a duty to act judicially. As stated in paragraph 115 of Halsbury’s Laws of 
Engfand, Volume 11 at page 57, the duty to act judicially may. arise in widely diffe- . 
xing circumstances which it would be impossible to attempt to define exhaustively. 
‘The question whether or not there is a duty to act judicially must be decided in 
each case in the light of the circumstances of the particular casé and the construction 
of the particular statute with the assistance of the general principles laid down in the 
judicial decisions. The principles deducible from the various judicial decisions 
considered by this Court in the Province of Bombay v. K. S. Advani4, at page 725 were 
thus formulated, namely :— Se ; l 


“ i) that if a statute empowers an authority, not being a Court in the ordinary sense, to decide 
disputes arising out of a claim made by one party under the statute which claim is opposed by another’ 
party and to determine the respective rights of the contesting parties who are opposed to each other, 
there is a lis and prima facie and in the absence of anything in the statute to the contrary it is duty of the 
authority to act judicially and the decision of the authority is a quasi-judicial act ; and 


(ii) that if a statutory authority has power to do any act which will prejudicially affect the 

subject, then, although there are not two parties apart from the authority and the contest is between 
the authority proposing to do the act and the subject opposing it, the final determination of the authority 
will yet be a quasi-judicial act provided the authority is required by the statute to act judicially.” 
It is clear that in the present case there is no question of any contest between two 
contending parties which the State Government is,-under section 53-A, to decide 
and, therefore, there is no “ lis”-in-the sense in which that word is understood 
generally, and the principle referred to under the first heading has no application. 
We have, therefore, to consider whether the case comes within the principle enun- 
ciated’ under the second head, namely, whether the C. P. and Berar Municipalities 
Act, 1922, requires the State Government to act judicially when taking action 
eunder section 53-A. 


a 
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.-. Learned counsel for the. appellant draws, our jattentiom to the language in 
which section 53:A is :couched., -He concedes that‘ the, ultimate ‘order under that. 
section is purely discretionary, that i is to say, the State Governme ’ ris not obliged 
to take: any ‘action, under’ the section. ` ' Tt, may: maké an order under the ` ‘section. 
or it may not according as it thinks: fit. Butin casé the State. Government chooses. 
to act under the section, it can only, do so if the conditions therein laid down are 
fulfilled. A cursory reading of section 53-A will show that there are two pre-requisites. 
to be satisfied. before the State Government can take action under section 53-A,. 
namely, (1) that the Municipal ‘Committee i is not competent to perform the duties. 
imposed on it and (2) that the State Government considers that a general i improve- 
ment in the administration of the municipality is likely to be secured by the appoint- 
ment of a servant of the Government as the Executive Officer of the Committee. 
When both these conditions are fullfilled, then and then only may the State Govern- 
theht take action and make an order under séction 53-A. ‘Of the two condi¢ions. 
the second one, by the very language in which it is expressed, ‘is left entirely a matter 
for the’State Government to consider, for it depends entirely on the view of its own 
duty and responsibility that the State Government may take ona consideration of the: 
situation arising before it., In other words, the statute has left that matter to the 
subjective determination of the State Government. The first tequisite, however, 
ig an objective fact, ‘namely, whether thé Commiittée is or is not competent to per- 
form the duties imposed on it.” "The determination of that fact, % is pointed out, 
has not been left tó thé Subjective determination by.the State Government: Learned 
counsel for the appellants urges.that if it were intended to leave the determination. 
of this fact of incompetency also to the subjective opinion of the State Gavernment, 
the section would have been framed otherwise. It would have said something like this: 
“ If the State Government.considers that a committee is not-competent to perform 
the duties.. „ånd: that the general improvement. in the administration of the 
municipalities i is likely. to be.secured by... ... ‘This the Legislature has not done: 
and has,.thus clearly evinced an intention not to-leave it to the ipse dixli of State 
Government. Section 53-A, it is pointed out, differs materially-in this respect~ 
from section 3 of the Bombay Land Requisition Ordinance (V of 1947) which ‘was. 
considered by this-Court in Kusaldas Advani’s case}. “That section of the Bombay 
Ordinance opened:. with the words::. “Ifin the.opinion of the Provincial Govern-- 
ment. .....” which were. taken as indicative of the Legislature’s intention to 
leave the determination. of the existence of all the conditions precedent entirely -to- 
the subjective opinion’ ofthe Provincial Government so as-to make the action a 
purely administrative one. . ‘The.argument is that the-first requirement is the finding: 
of a fact which may be. called a jurisdictional fact, so-that the power under section 
53-A can only be exercised when that jurisdictional fact is established to exist... The 
determination: of the-existence of that judisdictional fact, it is contended, isnot left 
to the subjective opinion .of the State Government and that although the ultimate: 
act is an administrative one the State Government must at the preliminary stage: 
of determining the jurisdictional fact act judicially and ‘determine it objectively“ 
that is.to say, in a quasi-judicial way. ' It is assumed,.that whenever there has to be a. 
determination of a fact which affects the rights of the: parties, the decision must be a. 
quasi-judicial decision, so as to he liable to be corrected’ by a writ of certiorari. In 
Advani’s caset, Kania, Cc. J- With whom Patanjali Sastri, Js agreed, said at page 632 : 


4 
“The respondent's argument that whenever there i is a determination of a fact which affects the 


rights of ‘parties, the decision is quasi-judicial, does not appear. to besound.?” 
Further down the. learned Chief Justice said : 


fs . « At is broadly stated that when the fact has to be determined by Armobjec= 
tive test and when that décision affects rights of someone, the decision or act is quasi-judicial. This 
last statement overlooks. the aspect that every decision of the executive generally is a decision'of fact- 
and in most cases affects the rights of someone or the other, Because an executive authority has to , 
determine certain objective facts as a preliminary step in the discharge of an executive function, it does 
Act follow’ that it must st determine | those | facts judicially. ‘When the executive authority iari to form 
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an opinion about an dbjéctive matter as a preliminary step to the exercise. ofa ‘certain power conferred 
qu: it, the determination..of the gbjective fact.and, the exercise of the ,power,based, thereon are alike 


matters of an administrative character ‘and are not ‘amenable to the writ of certiorari.’? f 


To the ‘like effect is the following observation ‘of Fazl- Ali; J: ‘; in ‘the same case at 
page, 642 : 
“ The mere fact that an’ executive peed has to decide something does not make the decision 
judicial. . It is the manner in which the decision has to be arrived at which makes the difference, 
and the’real test is; Is there any duty to decide judicially? “As I have already said, there is nothing 
in the Ordinance to show that the Provincial Government has to decide the existence of a public 
purpose judicially or quasi-judicially.” 
Dealing with the essential characteristics of a , quasi-judicial act as opposed to an 
administrative act, I said at page 719 :— . 

s `. . the two kinds ofacts have many common features. Thusa person entrusted, 
to do an administrative act has often to determine questions of fact to enable him ‘to exercise his 
power.” He has to consider facts and circumstances and to weigh pros and cons in his mind before he 
makes up his mind to exercise his power just as a person exercising a judicial or quasi-judicial function 
has todo. Both have to act in good faith. A good arid valid administrative or executive act binds the 
subject, and affects his rights or. imposes liability on'him just as effectively as a quasi-judicial act does 
The exercise of an administrative or executive act may well be and is frequently made dependent 
by the Legislature upon a condition or contingency which may involve a question of fact, but the 
question of fulfilment of which may, nevertheless, be left’ to the subjective opinion or satisfaction of 
the executive authority, as was done in the several Ordinances, regulations and enactments consi- 
dered and construed ig the several cases referred to-above. The first two items of the definition given 
by Atkin, L.J., may be equally applicable to an administrative act. The real-test which distinguishes. 
a quasi-judicial act from an administrative act is the third item in Atkin, L.J.’s deiniron, namely, 
the duty to act judicially.” 


I found support for my, opinion on the following passage occurring in the judgment of 
Lord Hewart, C.J., in R. v. Legislative Committee of the Church Assembly? : 


“ In order thaf a body may satisfy the required test-it is not enough that it should have legal 
authority to determine questions affecting the rights of subjects ; there must be super-added to that- 
characteristic the further characteristic that the body has the duty to act judicially.” 

The above- passage was quoted with approval by Lord Radcliffe in speci the 
judgneent of the Privy Council in Nakkuda Alts case?. 


I now proceed to apply the principles discussed above to the facts of the present 
case. The-simple fact that the incompetency of the Committee goes to the root of 
the jurisdiction ‘of the State Government to exercise its power under section 53-A. 
does not require that that fact must be determined judicially. The sole’ question is, 
does the statute require the State Government to act judicially. There need not be- 
any express provision that the State Government must act judicially. It will be’ 
sufficient if this duty may be implied from the provisions of the statute. The mere- 
fact that a question of fact has to be determined as a preliminary condition before- 
action can be taken under the statute by itself does not carry that implication. There- 
must be some indication in the statute as to the manner or mode in which the pre- 
liminary fact is to be determined. I find nothing in section 53-A which in terms. 
imposes any duty on the State Government to act judicially. No form of procedure- 
is laid down or even referred to from which such a duty could be inferred. On the- 
contrary, ‘one finds a significant omission of any provision like that embodied in. 
sub-section (5) of section 57 which requires that no order under that section shall be 
passed until reasonable opportunity has been given to the Committee to furnish 
an explanation. It is also material to note that whereas an order under section 57 
is of a permanent character the one to be made under section 53-A is to be of a 
limited duration, i.¢., for such ‘period not exceeding 18 months as may be specified 
in such order, Further, section 53-A contemplates swift action and a judicial 
hearingemay easily frustrate the very purpose ‘contemplated by section 53-A, for 
a judicial act will be subject to the powers of superintendence of the superior Courts. 
and the operation of the order under section 53-A may be postponed, as it has been 
dine in this very case, by taking thé-matter from Court to Court until it is set at ẹ 
rest bys Court. - In is connection reference may also'be.made to section 25-A. 
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of the Act which authorises the State Government to require, the Committee to 
appoint, inter alla, a Chief Executive Officer. If such Committee fails to comply 
with the requisition within the period specified, the State Government may, under 
sub-section (3), if it thinks fit, appoint such officer and fix his pay and allowance. 
Sub-section (4) authorises the State Government to require the Committee to dele- 
gate to the officer so appointed such powers, duties and functions of the Committee, its 
President, Vice-President or the Secretary under this Act or any rule or bye-law 
made thereunder as may be specified in such requisition and if the Committee fails 
to comply with such requisition within a reasonable time,-the State Government 
may determine the powers, duties and functions which shall be exercised and per-' 
formed by such officer in addition to or to the exclusion of their exercise or perfor- 
mance by Committee, its President, Vice-President or Secretary. Nobody will 
say that the State Government must exercise the powers under section .25-A after 
holding any judicial enquiry. The only difference in the language of sectiong25-A 
and section: 53-A ‘both of which were inserted in the Act in 1947 is that action can . 
be taken under section 53-A only when the Committee is.incompetent to 
perform the duties imposed on it-—a fact the determination of which is not in so many, 
-words left to the subjective opinion of the State Government, whereas action can be 
taken under section 25-A on the satisfaction of the State Government as to certain’ 
facts which is, in terms, left to the subjective determination of the State Government. 
If, as I have said, the determination of.a judicial fact is not byeitself sufficient to 
‘indicate that, it has:to be done judicially, -there is nothing else’ in section 53-A or 
in any other section- of the Act which will lead to the conclusion that the State Govern-’ 
ment must act judicially. The only other thing strongly relied on by learned counsel 
for the appellants is that the State Government may exercise its power under section’ 
53-A “by an order stating reasons therefor published in the Gazette”. The require- 
ment that the State Government must give reasons for the orderi makes does not 
necessarily require it to record a judgment judicially arrived at. The Legislature 
might well have thought that public policy required that the State Government 
-entrusted with large administrative power should record its reasons for exercising 
the same so as to allay any misgivings that may arise in the mind of the publi¢. In 
my judgment, the action taken by the State Government under section 53-A is 
not a judicial or quasi-judicial act but is an administrative act. Learned counsel for 
the appellants relied on the case of Capel v. Child'. That decision clearly went 
upon the construction of the statute that came up for consideration. The 
fact that action could be taken under that statute on affidavits was construed as 
.a clear indication that the Bishop had to arrive at a decision as to the negligence 
.of thé Vicar on hearing evidence adduced before it by affidavit which led to the 
next conclusion that the Vicar must be given an opportunity of being heard and 
-of adducing evidence in his own defence. From this circumstance it was inferred 
- that even when the Bishop acted on his knowledge of fact he must also, proceed 
judicially, for the two modes of procedure were treated on the same footing by the 
section itself. As I have said, there is nothing in section 53-A or any other section 
which may lead us to infer a duty to proceed judicially as was done in that case. 
On the contrary there are indications leading to a different conclusion. . 


Tó: say that action to be taken under section 53-A is an administrative action 
js not to say that the State Government has not to observe the ordinary rules of 
fair play.. Reference to the, observation made by Fortesque, J., in Dr. Bentley’s 
.case: about God asking Adam and Eve whether they had eaten thé forbidden fruit 
-appéaring in the judgment of Byles, J., in Cooper v. The Wandsworth Board of Works®, 
js apposite. The decision in the last mentioned case clearly establishes that in 
some cases. it may be necessary to give an opportunity to.a party to have his say 
before an administrative action is taken against him. But that is quite different 
from the well ordered procedure involving notice and opportunity of hearing neces- 

p sary to be followed before a quasi-judicial action, open to correction by a superidr 
Court by means of a writ of certiorari, can be taken. The difference lies in the manner 
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administrative action a writ of certiorari will not lie. .- «,. - 

I havé already recounted the events and procéedings that’ preceded the 
‘actual passing of the order under section 53-A. If the action taken under that 
section is to be regarded as an administrative action, as I hold ‘it should be, then 
I have no doubt that the appellants have had more than fair-play. It is said that the 
State Government did not hold any enquiry before making the order and that, 
therefore, it cannot be said that the appellants had an opportunity to defend them- 
selves against an order of this kind. I do not consider that there is any substance 
in this contention. If the State Government wanted to hold any enquiry it would 
do so through some of its officers. Who would be more appropriate and competent 
to hold the enquiry except the’ officers on the spot? The Additional Deputy 
Collector is obviously the person to whom the'duty of! enquiry could properly ‘be 
entrufted. All the charges levelled against the appellants were forwarded to thèm, 
and they submitted explanation. ‘The first appellant, who is the President, per- 
sonally attended many of the sittings. There is-no suggestion that they had been 
prevented from adducing: evidence in their own defence.‘ The enquiry was -held 
into what had been ‘alleged‘against their conduct. It was-surely not a: purposeless 
enquiry. As a result of the enquiry certain findings were arrived at which were 
accepted by the State Government and an order was made under section 53-A. 
I do not see what grievance the appellants can possibly have. In my judgment 
there has been no remissness on the part,of the State Government. 


For reasons stated above Iwould ‘dismiss this appeal. ' i E 
Bhagwati, F.—I also agree that the appeal should be dismissed with costs but 
‘would like to add a.few words of my own. ©. - : 
I have had the benefit’ of reading the judgments prepared by my Lord the 


Chief Justice, Kapur, J., and Subba Rao, J. I agree with the reasoning and the 
conclusions reached in those judgments in regard to points Nos. (i) and (ii), viz., 


° (i) that though the Notification purports to have been made in exercisé 
of the powers conferred on the State Government by section 53-A, in substance 
and in reality it has been made undef section 57 of the Act ; arid, : 


_ Gi) that if the Notification is held to be one made under section 57 it is ultra 
vires and bad since the statutory requirement of affording reasonable opportunity 
to explain has not been complied with. i 

In regard: to point No. (iii), viz., 

(iii) that even if the impugned Notification be held to come within section 

59-A it is still ultra vires sincé before promulgating it the State Government has com- 
mitted a breach of the rules of natural justice in not giving any opportunity to the 
appellants to defend themselves, however, there is a difference of opinion between 
amy Lord the Chief Justice and Kapur, J., on the one hand, and Subba Rao, J., on 
the other, as to the character of the act performed by the State Government while 
arriving at the conclusion that the Committee is not competent to perform: the 
duties imposed:on it or. undertaken by it. -Whereas the former are of the view that 
in arriving at such conclusion the State Governmient performs only an adminis- 
trative function, the latter is of: the view that the fact whether the Committee is not 
«competent to perform the duties imposed on it or undertaken by it is a jurisdictional: 
fact and in arriving at: that.conclusion the State Government performs a quasi- 
judicial function... In my. opinion, the determination of the question whether the 
‘State G8vernment performs-an administrative-or a quasi-judicial function in the 
matter of arriving at such conclusion is immaterial for. the purposes of this appeal, 
ngsmuch as an inquiry had been instituted by the State Government in the matter 
-of the charges levelled against the appellants and full opportunity had been given 
to’ them to defend themselves. I need not add anything in this regard to what 
‘thas been said by my Lord the Chief Justice.in the judgment just delivered by. him. 
I only wish to say that the circumstances. adverted to therein amply demonstrate 


s=3 


and mode'of the two procedures. For the breach of the rules of fair play-in taking 
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that the appellants had notice of the charges which had been levelled against them, 
‘ and had rendered full explanation in regard to the same, and, in the matter of the 
inquiry in regard to those charges the principles of natural justice had been complied 
with and the conclusion reached by the State Government in the matter of the 
incompetence of the Committee was unassailable. 


That being so, I would prefer not to express any opinion on the vexed question: 
as to whether the act performed by the State Government is quasi-judicial or 
administrative in character. , 


The result, however, is the same and J agree with the order proposed dismissing 
the appeal with costs. 


S. K. Das, F.—I agree generally with the conclusions reached by my Lord. 
the Chief Justice and the reasons on which those conclusions are founded. But 
I wish to add a few words with regard to the third question, namely, if in making 
the impugned Notification, the State Government violated the principles of natural’ 
justice. The answer to that question depends on whether on a true construction 
of the relevant statute, the State Government performed an administrative function 
or what has been calleda quasi-judicial function in making the impugned’ 
Notification. 


I am of the view that the action taken by the State Governyient under section 
53-A of the Act is in its true nature an administrative act. It is said that where 
there is ‘a duty to act judicially’, the function is quasi-judicial : that however does. 
not help us very much in understanding the distinction between an administrative 
function and a quasi-judicial function. Where the statute clearly indicates that 
the function is judicial, there is little difficulty. The difficulty arises in cases where 
the point taken is that by necessary implication the statute requires an adminis- 
trative body or executive authority to act judicially. It is indeed generally correct 
to say that where an administrative body or authority is under a duty to act judi- 
cially, its function is judicial or quasi-judicial. But it is, to some extent, a tautology 
to stay that the function is judicial or quasi-judicial if it is to be done judwially. 


To get to the bottom of the distinction, we must go a little deeper into the con- 
tent of the expression ‘ duty to act judicially’. As has been repeated so often, the 
question. may arise in widely differing circumstances and a precise, clear-cut or 
exhaustive definition of the expression is not possible. But in decisions dealing 
with the question several tests have been laid, down ; for example— ; 


(i) whether there is a lis inter partes ; si 
(ii) whether there is a claim (or proposition) and an opposition ; 


(iii) whether the decision.is to be founded on the taking of evidence or or 
affidavits ; i 


(iv) whether the decision is actuated in whole or in part by questions of 
policy or expediency, and if so, whether in arriving at the decision, the statutory 
body has to consider proposals and objections and evidence : and 


(v) whether in arriving at its decision, the statutory body has only to 
consider policy and expediency and at no stage has before it any form of lis. 
The last two tests were discussed and considered in R. v. Manchester Legal Ald 
Committee1. It is fairly clear to me that tests (i) to (iv) are inappropriate in the 
present case by reason of the provisions in section 53-A as contrasted with section 
57 and other sections of the Act. The test which is fulfilled in the present case is. 
test (v), and that makes the function under section 53-A a purely admirfistrative 
function in spite of the requirement of an initial determination of a jurisdictional 
fact and the recording of reasons for the decision. ; r 


I am content to rest my decision on the aforesaid ground, as I am not satisfied. 
that the enquiry held by the Deputy Collector was a proper enquiry if it be held! — 
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that sectioii 53-A’ entrusts a quasi-judicial funttion to the State Govetnment and. 
therefore requires compliance with the principles of natural justice. That enquiry 
-was for a different purpose altogether, the charges were not the same, and in my 
view the Municipal Committee had no real opportunity of meeting the charges. 
on which the State Government ultimately took action. I prefer, therefore, to 
base my decision on the third question on the short.ground that the function which 
the State Government exercised under section 53-A, was administrative in nature 
and it is settled law that such action is not amenable to a writ of certiorari. 


Justice and haye nothing useful to -add, 

Kapur, 3.—This appeal pursuant to Special Leave of this Court is directed 
against the Judgment and Order. of the Madhya Pradesh High Court. The appel- 
lants are the Municipal Committee of Dhamtari and its President Radheshyam 
Khare who are challenging the order of the State Government of Madhya Pradesh. 
appointing an Executive Officer of the Municipal Committee under section 53-A 
of the GC.’ P. and Berar Municipalities Act (II of 1922). tobe termed in this. 
judgment, the Act. 


On the. first two questions I am in entire agreement with my Lord the Chief 


The facts leading to this appeal are that one Dhurmal Daga who was a mem- 
ber of the Dhamtari Municipal Committee (appellant No. 2) was found importing 
cotton into the municipal area without paying octroi duty. He then went on 
hunger-strike and also distributed pamphlets making allegations against both the 
appellants. „At this stage the Collector of Raipur’ district personally intervened 
and persuaded Dhurmal Daga to’ break hiš fast on an assurance that he (the 
Collector) would look into his allegations. In pursuance of that assurance Mr, Rana, 
Deputy Collectof held an enquiry and called for the explanation of the Municipal 
Committee and its President and submitted his report on November 22, 1956, which 
was forwarded to the State Government on April 24, 1957. The State Govern- 
ment thereupon took action under section 53-A of the Act and by a Notification, 
dated November 18, 1957, appointed a Deputy Collector B. P. Jain, respondent 
No. 3 as Executive Officer of the Dhamtari Municipal Committee for a period of 18 
months on the ground that the Municipal- Committee was incompetent in the 
performance of its duties under the Act. ‘The relevant part of the notification 
was as follows :— ; : 

“ Whereas it appears to the State Government that the Municipal Committee, Dhamtari, has 


proved itself incompeteiit to perform the duties imposed on it by or under the Central Provinces and 
Berar Municipalities Act, 1922 (II of 1922), inasmuch as it— : ' z 

(a) granted grain and building advances to the employees without prior sanction and no efforts 
were made for their recovery, 5 an 


. (6) showed carelessness in cases of embézzlement'of-the employees and did not report such casep. 
to Government, - ts Si en : s ae St ee eae 
(c) failed to control the President who issued orders in cases in which he had no authority, 
.(d) spent thousands, of rupees on sanitation and other works although there was no provision. 
in the budget, : g , ma 
- (e) allowed unconcerned persons to interfere in its working, 
(f) showed partiality.in the appointments and, dismissals of the employees, furth r ? 
appointments and dismissals were made against rules,- © = ; hie er ea 
(g) delayed the constitution of the Committee and the framing of budget, 
(h) misused the’ trucks of the municipality, `` _ Ce ie 
(i) failed to recover the lease money, | E +, ; : g 
(j) shown partiality in, the issue of transit passes to certain traders, further excess octroi duty- 
was charged on certain articles arid in certain cases where octroi duty is not leviable .it was levied 
us$ to harass the people;. G : fatat 


ae ars 


A (4) distributed municipal manure to certain persons without any charge, similarly distrib í 
the manure free of cost and used the truck of the municipality for this purpose, : . ; ee 

(I) failed to contrél its President who spent the money of the Municipal Committe without: 
any authority, R 


20 THE MADRAS LAW JOURNAL REPORTS (SUPREME .COURT). [1959 


(m) spent huge amount on the maintenance of the roads and drainage but their condition 
has remained unsatisfactory, mie 


(n) failed to give copies ; of the document as allowed under ai also failed to allow its members 
toi inspect the recoras as is permissible under rules, ; 
5 (0) failed to invite tenders of purchase of articles.” 


- . This order of the State Government ‘was challenged daa Article 226 in the 
“Madhya Pradesh High Court on Rte allegation that the order passed by the State 
Soan constituted 

‘a flagrant abuse of the powers conferred: under section 53-A of the Municipalities Act. The 
ziii enumerated in the notification were never framed. ‘The State Government did not serve 
any notice on the Municipal Committee or its President to show cause — the Garga nor were 
they | afforded any opportunity to have their say in the-matter.” 
-The ‘appellants : submitted that the finding about the incompetency of “the 
Committee-was vitiated because’ no enquiry was held-and there was no evidence i in 
support, thereof-and ‘the order was void’ and inoperative because : 


t 


A ' (1) * there is non-observance of the mandatory provisions. , The | power has not been exercised. 
within the limits prescribed, 


(2) there is no determination of the basic facts, | 
(3) there is a violation of the rules of eal justice, ` ro gS tn 


(4) the action is mala fide?” ee n 8 >- , ee ; 

f The respondents denied the: -allegations, radi submitted that the: State Govern- 
‘ment made the order under section 53-A. of the Act on the report: of Mr. Rana, 
‘Deputy Collector, who held. an enquiry into the allegations made against the 
appellant under the orders of the Collector of Raipur ; that proper notice was 
given to the Secretary of the Municipal Committee which filed its Written State- 
ment, through its President appellant No. 1.who appeared personally during the 
proceedings of the enquiry, but no opportunity for “leading any evidence ” was 
demanded by the appellant nor was it denied. , They also pleaded that no formal 
enquiry was required under the law and that the Court could not go iato the 
sufficiency or otherwise of the reasons for taking action “ and the same wn not be 
‘enquired into by the Court objectively.” 


A learned Single Judge of the High Court Tod the petition holding that 
whatever be the position under section 57, under section 53-A no explanation was 
required to be called from the Municipal Committee and the State Government 
.was authorised under. the law.to act promptly. The-High Court negatived the: 
allegation that the State Government had proceeded against the Municipal ‘Com: - 
mittee, appellant No. 2, at the instance of Dhurmal Haga The learned Judge 
said :— 


“I have gone through the inatertal cs on which the. State Government. based its action on enquiry 
‘nto the charges levelled against the Municipal Committee and find that there were. several other 
complaints besides those made by Dhurmal Daga. The record of the enquiry shcws-tl,at on scme 
occasions the petitioner was-present during’ the enquiry. I am‘satisfied that the invecaticn of the 
power of this Court under Article 226 of the Constituticn is not cpen to the present fetitic ner” 


A Letters Patent Appeal ` against this judgment was dismissed on February 23, 
1958. 
The ‘appellants have come jn ui to this Court uy Spécial Leave, and have 
raised four points before us :— 
(1) That the notification though it canner to be under section ‘Gea: of the 


Act is really under section 57 which is shown by the grounds given in the notification, 
the powers vested in the Executive Officer and by the effect of the order; 


` (2) and if it is a notification under section 57. “it is ultra vires because the 
arata ‘requirements of the section had not been complied with 3 . *. 


` (3) even if the notification be held to be under section 53-A of the Act it 
was still null and void and inoperative | as it violated the principles of natural justice 


and ` mot = 
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, (4) that the order made`was mala fide inasmuch as it had been passed with 
an ulterior object of taking away the control of the municipality from the Indepen- 
dent Party which was in a‘majority and that this was in accordance with the policy 
adopted by by the State Government of superseding or suspending municipalities 
which were not controlled by the Congress. Party. As further proof of the mala 
fides of respondent No. 1; the State Government, it was alleged that Radeshyam 
Khare appellant No. 1 was expelled from the Congress Party for six years in about 
March, 1957, because he stood as an independent candidate for election to the 
Lower House of Parliament in: the 1957 elections. f 


‘The allegation of mala fides was not seriously pressed ‘nor is there any material 
to sustain it. : ‘ f 


In order to decide the other questions raised in this appeal it is necessary to. 
examirf the scheme of the Act and its provisions relating to the powers of the State 
Government in regard to Municipal Committees. Chapter I of the Act makes pro- 
visions for the constitution of municipalities. Section 4 empowers the State Govern~ 
ment to signify by notification its intention to declare a.loca] area to be a munici- 
pality, to alter its limits or to withdraw the whole of it from a municipality. Sec. 
tion 5 gives the right to the inhabitants of such local area to file objections against 
anything contained in the notification within a period of 6 weeks and after consi- 
deration of such objections, if any, the State Government can confirm, vary or 're-° 
verse its notification under section 4. Sections 6 to 8 deal with consequential orders 
on inclusion and exclusion of local areas. 


Section 9 authorises the State Government to give such powers to a municipality 
as in its opinion it is suited for. It provides :— 
** Tf the circumstances of any municipality are such that, in the opinion of the State Government . 
any provision of this Act is unsuited thereto, the State Government may, by notification :— 
(a) withdraw the operation of that provision from the municipality ; 
(8) apply that provision to the municipality in a modified form to be specified in such notifi- 
cation-; ; 
, (c) make any additional provision for the municipality in respect of the matter mentioned 
in the provision which has been withdrawn from,or applied in a modified form to, the municipality.” 
Chapter II deals with the membership of Committees and Chapter III with 
Subordinate Agencies. Under this chapter fall Sub-Committees, Presidents and 
other officers of Municipal Committees. Section 25-A which deals with the ap- 
pointment of a Chief Executive Officer, Health Officer or Supervisor is as under : - 


(1) “The State Government may, if in its opinion the appointment of— 


_ (a) a Chief Executive Officer is necessary for general improvement in the administration of the 
municipality . . . . . . . and it is satisfied that the state of the municipal fund. justifies-’ 
expenditure on such appointments, require the committee to appoint any such c fficer. 

(2) A requisition under sub-section (1) shall state the period within which the committee shall 


comply therewith. 


(3) If the committee fails to comply with the requisition within the stated period, the State 
Government may, if it thinks fit, appoint such officer at the cost of the committee and fix his pay and 
a na the rate of his contribution to the provident fund or to his pension and other ccnciticns 
of service. , . ; 


(4) The State Government may require the committee to delegate to the Chief Executive 
Officer. . . appointed under this section such powers, -duties and functions cf the ccm- 

mittee, President, Vice-President, or Secretary. under this Act or-any rule or bye-law made thereuncer 
as may be specified in such requisition, and if the committee fails to comply with such requisition, : 
within, a reasonable time, the State Government may determine which powers, duties and functions, 

shall be exercised and performed by such officer in addition to,or to the exclusion of, their exercise) 

and performance by the committee, President, Vice-President or Secretary. : ; 


e (5) The Secretary of the committee shall be subordinate to the Chief Executive Officer. 
. (6) The provisions of sub-section (5) of section 53-A shall apply to the Chief Executive C fficer 
or Health Officer or Supervisor appointed under this section’. yo He ai Ee 
' Chapter IV ‘deals with the procedure ‘to be followed in Committee Meetings, 
Chapter V with property, contracts and liabilities and Chapter VI with duties of , 


~~ 
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‘Committees. Chapter VIII is headed “‘ Control”. It prescribés the authorities 
which have the power to control the acts of committees and also lays down the extent 
-of such control and the method ofits exercise. Section 52 gives to the Deputy Com- 
missioner the power to examine the proceedings of Committees or sub-committees. 
Section 53 empowers of a Deputy Commissioner to suspend the execution of any 
-orcer or resolution of a committee or a sub-committee and prescribes the circum- 
stances in which this power can be exercised. Then comes section 53-A which 
‘empowers the appointment of an Executive Officer by the State Government. Sec- 
tion 54 provides that in the case of emergency the State Government, on the receipt 
of the report under section 52 or otherwise may require a municipality to execute 
any work or perform any act which in its opinion is necessary for the service of the 
‘public. Under section 55 the State Government if satisfied after receiving a report 
under section 52 or after enquiry if any that a Municipal Committee has made 
default in performing its duties may appoint “some personto perform” the 
‘duty and can direct the Municipal Committee to pay.reasonable remuneration 
to the person so appointed. If default is made in any such payment the 
State Government can under section 56 direct a person having custody 
of municipal funds to make such payment. Section 57 empowers the State 
‘Government to dissolve and/or to supersede the Municipal Committee. Section 
58 gives to the State Government the power of revision and overall control 
over the actions of officers -acting or taking any action under the Act. But 
it cannot reverse any order unless notice is given to the parties interested 
and they are allowed to appear and be heard. Section 58-A authorises the State 
‘Government to enforce its orders. Section 58-B gives to the State "Government 
the power of review of orders passed by itself and Commissioners and Deputy Com- 
missioners have similar powers of reviewing their own orders provided that no order 
shall be varied unless notice is given to the parties interested to appear and be heard 
in support of the order. 


Under section 59, certain officers appointed by, general or special orders, of the 
State Government are entitled to attend any meeting of the Committee and &ddress 
it on. any, matter affecting the work of their departments. Section 60 provides for 
the settlement of disputes between the Committees and other local bodies. ©. ` 


--As sections 53-A and 57 are the subject-matter of oaov in this case it is. ` 
necessary ‘to quote them’ in full :— 


= ĉe Section 53-A—(1) If a committee is not competent to perform the duties imposed on it or uide 
taken by it by or under this Act or any other enactment for the ‘time -being in'force and’ the State 
‘Government considers that a general improvement in the, administration of the municipality is - 
likely to be secured by the appointment of a servant of the Government as the executive officer of 
the Committee, the State Government, may, by an-order stating the’ reasons therefor published in the 
Gazette, appoint such servant as the executive officer of the committee for such period: not exceeding 
eighteen months as may be specified in such order. 


(2) Any executive’ officer appointed under sub-séction’(1) shall be deiei to be an offcer 
lent to the committee by Government under sub-section (3) of section 25. 


(3) When under sub-section (1) an executive officer is appointed for any committee, the State 
Government shall determine from time to time which powers, duties and functions ‘of thé Ccmmittee, 
President, Vice-President or Secretary under this Act or any rule or bye-law made thereuncer shall be 
exercised and performed by such cflicer, in additicn to, or to the exclusicn of, their exercise- and 
performance by the said committee, President, Vice-President or Secretary. 


(4) The Secretary of the committee shall be subordinate to the executive officer. 


. (5) The executive officer shall have the right to attend all meetings of the committee and any 
joint committee and to take part in the discussion so as to make an explanation in regard to. the 
subject under discussion, but shall not move, second, or vote on any resoluticn or other moticn °? 


‘Section 57 which gives power to the Government to dissolve: or supersede tie 
municipality is as follows :— . 


- “ (x) If a committee is not competent to perform, or persistently makes default in the per- 
formance of, the duties imposed on it or undertaken by it under this Act or any otker enactment- 
for the time being i in force, or exceeds or abuses its powers to a grave extent, the State Government 

by an order stating the reasons therefor published in the Official Gazette, dissolve ‘such coms 
miile and may ordet a fresh election to take place. - 
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- (2) If after fresh elections the new comittee continues to be incompetent to perform, or to 
make default in the performance of, such duties or exceeds or abuses its powers to a grave extent,- the 
‘State Government may, by an order stating the, reasons therefor published in the Official Gazette, 
declare the committee to be incompetent or in default, or to have exceeded or abused its powers 
-ås the case may be, and supersede it for a period to bé specified i in the order., 


(3) If a committee is so dissolved or superseded, the following consequences shall ensue :-— 


(a) all members of the committee shall, as from the date of the order, vacate their offices as such 
members ; 


(b) all powers and duties of the committee may, until the committee is reconstituted, “be exer- 
cised and performed by such person or persons as the State Government may appoint in that behalf ; 


(c) all property vested in it shall until the committee is reconstituted vest in the State Govern- 
ment. 


(4) On the expiration of the period of supersession specified i in the order, the committee shall 
be recenstituted, and the persons who vacated their offices under sub-section (3), clause (a), shall not 
‘by reason solely of such supersession be deemed disqualified for being members. 


; (5) No order under sub-section (1) or sub-section (2) shall he passed until reasonable oppor- 
‘tunity has been given to the committee to furnish an explanation. ` 


$ (6) Any person or persons appointed by the State Government to exercise and perform the 
powers and duties of a dissolved or superseded committee may receive payment, if the State Govern- 
ment so directs, for-his or their services from the muniepat fund.” 


A review of “all these provisions shows that under the Act the, municipalities 
are not independent corporations exercising powers unregulated by Governmental 
‘control. They confer regulatory authority on the State Government to keep con- 
trol over municipalities, the extent of control and the mode of its exercise being 
dependent on circumstances. and expediency varying with the exigencies of every 
‘case. The Statyte leaves the discretion to the State Government to choose the action 
to be taken and the provision under which it is to be taken. . Wherever the Legis- 
lature intended an enquiry to be held before taking any action provision is made 
for it and wherever it intended a person to be allowed to appear and be heard it 
has specifically provided for it. Generally speaking excepting where an order is 
to be reversed gua a particular person, there is no provision for a hearing. The 
nature and extent of regulatory powers of the State Government and the mode of 
their exercise are matters of policy and expediency and indicate the taking of 
administrative action by the State Government and not the exercise of any judicial 
‘power and would therefore be excluded from judicial review. 


Counsel for the appellants firstly submitted that although the State Govern- 
ment has purported to: act under section 53-A, in fact and in reality the order falls 
‘under section 57 and because the provisions of sub-section (5) have not been com- 
plied with, the order of the State Government is illegal, null and void. A comparison 
‘of the two sections 53-A and 57 shows the difference in the powers exercisable by 
the State Government under the two sections and the consequences that result there- 
from. Under-section 53-A all that the State Government does is to appoint for a 
‘period of not more than. eighteen months an Executive Officer who exercises such 
powers under the Act as are mentioned in the order which may be in. addition to 
or to the exclusion of their exercise by the municipality; etc., a power also exercisable 
under section 25-A or to a limited degree under section 9. Under section 57 the 
Municipal Committee itself is dissolved and may be superseded in which case its 
-members cease to exist and vacate their offices and the powers and duties of the 
Municipal Committee then become vested in the person or persons appointed for 
the purpose-by the State Government and its property also vests in the State 
‘Government. These consequences do not follow an order under section 53-A. 
But it is submitted that in reality the result is thegsame because of the powers which 
ander the notification have been given to the Executive Officer and what is left 
swith the Committee is only “husk”. If this were so’ then whenever any action 
äs taken whether under section 9 of the Act or under section 2 5-A in conceivable 
cases it would amount to supersession of the Municipal Committee and would there- 
fore fall under section 57 which argument was neither submitted nor is tenable. 
According to the language of the two sections, 53-A and 57 of the Act the two classes 
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of actions contemplated are quite-different and different consequences follow ; one 
should not be confused with the other. The contention that the action taken under, 
section 53-A is colourable and the matter réally falls under section 57 is an alle- 
gation of mala fides which has not,been made out. If the statute gives to the State 
Government powers under its various provisions and the State Government chooses 
in its discretion to use one rathér than the other it is beyond the power of any Court 
to contest that discretion unless a case of abuse is made ‘out (per Lord Halsbury 
L.C., in the Westminster Corporation v. London and North-Western Railway Co.1). An 
it cannot on that ground alone be held to be a mala fide act. | ; aes 
A great deal of stress was laid by the appellant’s counsel on the withdrawal of the 
powers of the municipality and particularly under section 31 and it was contended 
that the Committee would not be able to hold its monthly meetings as required 
under that section. It is difficult to interpret the notification’ in this manneg, be- 
cause so interpreted it would mean that the Executive Officer alone will meet for 
the transaction of business at least once a month which would amount to an ab- 
‘surdity. > The’ reference in the notification must be to sub-section (2) of section 31 
which deals with the power of the President, etc,, to call a meeting suo motu or on 
the requisition of a fifth of the members. Similarly’ the mention of Chapter V in 
the notification cannot vest the property of the Committee in the Executive Officer. 
The notification deals with powers and duties and not with the vgsting of property. 
It may however be mentioned that even where no Executive Officer is appointed 
by the State Government it can direct that any property vested in the municipality 
shall cease to be so vested and it can make such orders as it thinks fit regarding the 
disposal and management of such property (section 38).° No doubt the powers 
under section 39, which deals with the management of public institutions, powers 
and duties of the municipality, are taken away and are vested in the Executive Officer 
but these powérs in any case are subject to rules made by Government and these 
rules are always subject to change by the State Government. The powers of the 
‘ Municipal Committee under section 40 to request the State Government for acquir 
sition under the Land Acquisition Act have also been withdrawn. Sectidn 4r1edeals 
‘with transfers of municipal property to the Government and section 42 with power 
.of the municipality to transfer municipal property but under that section the control 
of the State is not excluded even when there is no Executive Officer. Section 44 
deals‘ with the making of contracts and the other sections in that chapter do not 
deal with the powers and duties of a Municipal Committee excepting section 49. 
Chapter VI prescribes the duties of a Municipal Commitiee and some of those also 
have been vested in the Executive Officer. There is no doubt that some very. im- 
portant powers have by the notification been taken away from the Municipal Com- 
mittee and have been vested in the Executive Officer but that is a far step from 
saying that the Committee has thereby been suspended. This exercise of its func- 
tions by the State Government is of no different quality leading to different results. 
than what would have happened had action been taken under section 25-A or under 
section 9 of the Act. It cannot. therefore be said under the circumstances of this. 
case that the action of the State Government is cobweb varnish or that it is merely a 
colourable order or a device to avoid the requirements of sub-section (5) of section 57. 


‘It was then contended that the notification enumerates acts of the municipality, 
some of which are instances of mismanagement and others of abuse of power.’ It 
-cannot be said that the allegations in regard to the spending of money without a 
„provision in the budget or showing partiality in the matter of appointment and. 
dismissal or in the matter of issuing of transport passes or-distribution’ of municipal 
manure or the charge of spending huge amounts on maintenance of roagls and 
-drainage without improving theis condition are nothing short of gross mismanagé- 
:ment or abuse of power and cannot fall under the: charge of incompetency in the 
performance of duties or in the exercise of powers by the municipality, -Assuming 
«that they can only be instances of abuse, there is-‘nothing wrong in the State Goverh- 
-ment ‘enumerating all the misdeeds and wrongs done by the committee and then 


——— 
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saying that it prefers to take action under section 53-A as it has done and not under . 
section 57. ..If the acts and omissions are instances of abuse the State Government 
could if it thought fit, take action under section 57. If having two courses open 
to it the State Government took the lesser of the two actions, its discretion cannot 
be questioned, in the absence of proof of bad faith. It, cannot therefore be. said 
that the State Government has only -pretended to-act under section 53-A but in 
reality it was acting under section 57 of the Act. 

It was lastly contended that the State Government when it acts under section 
53-A has a duty to act judicially and the rules of natural justice required that the 
appellants should have been given an opportunity to show cause against action 
being taken under that section. As said above under section 9 of the Act the 
State Government has, on the ground of unsuitability, the power to withdraw from 
the qunicipality any of the powers conferred under the Act either wholly or partially 
and under section 25-A it has the power.of appointing a Chief Executive Officer 
if it is necessary for the general improvement in the administration of the munici- 
pality and exactly the same consequences would follow as they do when an Executive 
Officer is appointed under section 53-A. There are also sections 52, 53, 54, 55 and 
56 which place regulatory control in certain Government agencies. If action taken 
under those provisions is an exercise of executive functions of the State Govern- 
ment can it be said that the exercise of similar power under section 53-A and for 
similar object, łe., improving the general administration in case of incompetency 
of the municipality will change an administrative decision into a judicial or quasi- 
judicial decision? The real test to distinguish between a quasi-judicial and an 
administrative act of an authority is based on the duty of that authority having 
power to determine a question, to act judicially. Lord. Hewart, G.J. in R, v. 
Legislative Committee of the Church Assembly, said: 

“In order that a body may satisfy the required test it is not enough that it should have legal 
authority to determine question affecting the rights of subjects ; there must be superadded to that 
characteristic the further characteristic that the body has the duty to act judicially ”. 

_ ‘And thus the authority taking’ a decision should not merely determine a 
question it should also be under a duty to act judicially. -It is that essential 
characteristic which the State Government lacks in the present case. When it 
considers something likely to result from its action it is merely taking executive action 
and not determining a question or acting judicially. This dictum of Lord Hewart 
was quoted with approval by Das, J., (as he then was) in Kusaldas Advani’s case*, 
(at page 720). He said: ea 

’ “Therefore, in considering whether a particular statutory authority is a quasi-judicial body 
or a mere administrative body it has to be ascertained whether the statutory authority has the 
duty to act judicially.” ` 
There is no indication in the statute itself that the State Government has a duty 
to act judicially when it appoints an Executive Officer under section 53-A nor has 
any procedure been prescribed as to the manner in which the power under this 
section is to be exercised by the State Government which may give an indication as 
to nature of the decision taken. The Municipal Committee is a creation of the Act 
and therefore it has all the powers and is subject to all the controls under the Act. 
which are to be exercised as provided ‘thereunder. 


>. The Act gives different modes of regulatory control to the State Government 
and the powers of the State Government extend from revision of the actions, orders 
and resolutions of the Municipal Committee to the exclusion of local areas from its 
jurisdiction, taking away powers given under the Act, the appointment of Executive 
Officers, suspension and supersession of municipalities. In certain sections, ¢.g., 
section 57 dealing with this regulatory control the- statute requires that the ex- 
planation of the Committee be called for, before a particular action is taken by the 
*State Government and in others no such requirement is prescribed. That is a clear, 
indication of the intention of the Legislature that an opportunity was to be given. 





“a. L.R. (1928) 1 K.B. 411, 415. R (1950) S.G.R. 621. 
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in one case and not in the other. In other words a kind of quasi-judicial approach 
‘was intended in one case and administrative in the other. The Privy Council in 
Nakkuda Als caset, (a case under a Ceylon Regulation) said : 


“ But, that apart, no procedure is laid down by the regulation for securing that the license 
holder is to have notice of the Controller’s intention to revoke the license, or that there must be any 
enquiry, public or private, before the Controller acts ”’. 


In Advani’s case*, Fazl Ali, J., examining the duty of authorities to act judicially 
said at page 641 :— 

“There are no express words in section 3 or any other section, to impose such a duty (to deter: 
mine judicially) ; nor is there anything to compel us to hold that such a duty is implied ”. 


The learned Judge took into consideration the fact that certain sections specifiz 
cally provided an enquiry and others did not, and observed : 

i . . the fact remains that there is nothing in the Ordinance to suggest th&t the 
public purpose is to be determined in a judicial way ”. ` 
Therefore where in a statute like the present one some sections prescribe. the 
calling for the explanation of the municipality before any action is taken by the 
State Government and others do not, it is an indication of the intention of the 


Legislature to exclude the application of principles of audi alteram pþariem in the 
latter case. ¿ 


The section TET 53-A) has to be read as one whole and not in compart- 
ments. The relevant words are: . 


- “ If the Committee is not competent to perform the duties imposed uponit . . 9 . and the 


State considers that a general sis aa in the administration of the municipality is likely to be 
secured by . . . teh, ce 


The latter portion, i.e., “the State Government considers...... ʻis likely tọ be 
secured ” indicates a purely subjective determination and taking a policy decision. 
The use of the words “ considers” and “ is likely’ relate to.a subjective and not 
an objective process, “To consider” means to think, to contemplate mentally 
to regard and “ likely ” ‘means probably ; such as might well happen ; apparently 
suitable for. These words cannot have any reference to objectivity but suggest 
subjectiveness. The opening words of the section. “‘If the committee is not 
competent. . ” cannot be read separately from the latter part. When under 
section 53-A the State Government appoints an Executive Officer which act it 
considers likely to improve the general administration of the municipality it does 
not take two decisions, one objective as to the incompetency of the administration 
of the municipality and the other subjective as to the action likely to improve’ the 
administration. The decision is only one. The State Government is the sole judge of 
both matters, namely of the incompetency and the remedy needed. Both are parts 
of one integrated whole a decision taken in the exercise of the administrative func- 
tions of the State Government and admits of no element of judicial process. (Vide 
The Province of Bombay v. Kusaldas Advani®, (per Kania, C.J., at pages 633-635.and 
per Das, J., (as he then was) at page 703). ‘The State Government must necessarily 
be the sole judge of the state of incompetency of the municipality otherwise it would 
not be able to take its administrative decision as to the action which it should take 
and which it considers is likely to improve the administration. Both.the decision 
as to the incompetency of the municipality and the exercise of the executive function 
as to the action to be taken thereon are matters of like character, i.e., administra- 
tive matters.. (Kusaldas Advani's case? at page 633). If that were not so then on 
the question of incompetency of the State Government procedure will be analogous 
to a judicial process subject to review of Courts and the action it will take will be 
an administrative decision not subject to judicial review which will not only lead 
to inconvenience but to confusion. The Privy Council pointed out in Venkatarao v, 
Aecretary of State? that : ; 


x L.R. (1951) A.C. 66, 3- (1936) L.R. 64 LÀ, 55: (i957) 1 MLJ. 
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, ‘inconvenience is not a final consideration in a matter of construction, but it is at least worthy 
of consideration, and it can hardly be doubted that the suggested procedure of contro] by the Courts 
over Government in the most detailed work of managing its seryices would cause not merely 
dnconvenience but confusion’. 


The very fact that an order under section 53-A is in the nature of an emergency 
action to protect the interests of the rate-payer and has a limited duration not 
exceeding 18 months also negatives the order being founded on an objective 
determination as to the incompetency of the Committee. Such a construction will 
defeat the very purpose of section 53-A.' Further action under section 57 is of a 
permanent nature and has accordingly been expressly made subject to an expla- 
nation by the Municipal Committee. The absence of such a ‘provision from 
section 53-A clearly shows that the Legislature did not intend that there should be 
an elaborate hearing but intended that the State should under section 53-A take 
a Sift administrative decision. The correct position, as indicated above, is that 
the decision of the State Government as to incompetency and the decision as to 
the action to be taken were really one decision, one integrated whole—a subjective 
‘decision of the State Government that it considered that by the appointment of an 
Executive Officer a general improvement in the hitherto to general administration 
was likely to be secured. Merely. because the fact of incompetency-is a preliminary 
step to the exercise of an administrative function by the State Government, under 
section 53-A it fs not necessary that the-fact is to be determined judicially. Where 
the exercise of the administrative functions of an Executive authority like the State 
‘Government -are subject to a decision as to the existence of a fact, there is no duty 
cast on the State Government to act judicially. . Both the decision as to the fact and 
as to the action to be taken are really one and not two decisions, the determination 
being for.the purpose of taking an appropriate administrative decision. As has 
been said above it is one integrated whole and cannot be separated into parts 
‘with different legal qualities. This was the view of Kania, C.J., in the Province 
of Bombay v. Kusaldas Advani}, where it was observed at page 633 :— 


®“ Because an executive authority has to determine certain objective facts as a preliminary step 
‘to the discharge of an executive function, it does not follow that it must determine those facts judicially. 
When the executive authority has to form an opinion about an objective matter as a preliminary step 
‘to the exercise of a power conferred on it, the determination of the objective fact and the exercise 
of the executive power based thereon are alike matters of an administrative character ’’. 


Fazl Ali, J., in that case said at page 642 :— 
_ “ For prompt action the executive authorities have often to take quick decisions and it will be 
:going too far to say that in doing so they are discharging any judicial or quasi-judicial functions. The 
word ‘decision’ in common parlance is more or less a natural expression and it can be used with 
reference to purely executive as well as judicial orders. The mere fact that an executive authority 


has to decide something does not make the decision judicial. It is the manner in which the decision 
has to be arrived at which makes the difference, and the real test is: Is there any duty to act judicially ?” 


The language of sub-section (1) of section 53-A indicates that the question 
whether the State Government considers that the action taken under the section, 
i.¢., the appointment of an Executive Officer is likely to secure an improvement 
in the general administration of the municipality is one of expediency, opinion and 
policy, matters which are peculiarly for the State Government to decide and of 
which, always assuming that it is acting bona fide, it is the sole Judge. No objective 
test is possible. Therefore the use of these words “ considers” and “ is likely ” 
negatives any objective approach or judicial or quasi-judicial process. The State 
Government is not essentially a judicial or a quasi-judicial body but its essential 

. function is administrative. The various provisions of the Act show that it takes its 
decisions as to the mode and extent of control of municipalities in pursuance of its 
opinion and policy and on grounds of expediency. In arriving at its decision it 

e at no stage has any form of lis or quasi-lis before it nor can it be said that there are 
‘two parties before it. The Municipal Committee and itself cannot be termed quasi- 

-litigants or parties to a proposition and opposition. It is not bound to take action 


t 
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under section 53-A or any other section of the Act. . It has to consider the question 
from the point of view of policy and expediency and the exigencies of the case 
which shows that it is not under a duty at any stage to act judicially to determine a 
question. This-further supports the view that a correct interpretation of the words 
“ considers ” and “is likely to be secured” indicates a subjective decision and these 
words make the order of the State Government administrative and not judicial or 
quasi-judicial. g i l 
: The argument that the order is quasi-judicial ‘because it affects the rights of 
the Municipal Committee is vacuous because all that the order complained of does 
is that it restricts the exercise of certain powers by the Municipal Committee and 
vests some powers in another authority contemplated by the statute. Besides, every 
decision of the executive generally affects the rights of one citizen ar another. In 
Advani’s caset, Kania G.J., said at page 632:— . fakes ° 
ew. itis broadly stated that when the fact has to be-determined by an objective 
test and when that decision affects rights of some one, the decision-or act is quasi-judicial. This last 


statement overlooks the aspect that every decision of the executive generally, is a decision of fact and 
in most cases affects the rights of some one or the other.” 


But it was contended that in its order the State Government has to state rea- 
sons for taking action under section 53-A. In a democratic system of Government 
there is always the other party, the electors and citizens, who must know why the 
State Government takes one particular action rather than another. Besides the 
mere requirenient of giving reasons would not change what was an administrative 
body into a judicial body or.an. administrative decision into a judicialor quasi- 
judicial ‘determination. i 


The following passage from Halsbury’s Laws of England, Volume II, page 56 
(Third Edition) aptly states the law and may usefully be quoted so cs 

“If, on the other hand, an administrative body in arriving at its decision has before it at no , 
stage any form of lis and throughout has ‘to consider the question from the point of view of policy and 
expediency, it cannot be said that it is under a duty at any time to act judicially ”. , e 


See also R. v. Manchester Legal Aid Committee.® 


In B. Johnson and Co. (Builders) Ltd. v. Minister of Health®, it was also held that 
the Minister was entitled to inform his mind by informal machinery of an enquiry 
and merely because in order to inform his mind the enquiry had to be held it could 
not be said that the Minister was not performing his administrative function. At 
page 405, Cohen, L.J., went further and said :— : 

_ “His duty as regards information received by him in his executive capacity is to use that infor- 
mation fairly and impartially. This may involve that he should give an opportunity to the authority 
.or to the objector, as the case may be, of dealing with some allegation in a communication he has 


received before the quasi-lis started, but, if he fails to do so, he is responsible only to Parliament for 
the discharge of his executive duties, and cannot be made responsible in these courts’. 


Appellants’ counsel relied on some English cases, the first of which was Cooper 
v. Wandsworth Board of Works*, where Byles, J., said at page 420: - a 


“ < a . . although, there are no positive words in a statute requiring that the party shall 
be heard, yet the justice of the common law will supply the omission of the Legislature.” i 


This view is not in accord with the modern exposition of the law in Nakkuda 
Alis case” or Franklin’s case’. Lord Shaw in Arlidge’s case? rejected’ the concept 
of natural justice in the following language : 

as .. in so far as it attempts to reflect the old jus naturale it is a confused and 


unwarranted transfer into the ethical sphere of a term employed for other distinctions ; and, in so 
far it is resorted to for other purposes, it is vacuous.’? t . 
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In R. v.. Manchester Legal Aid Commitiee?, the Court observed : 


“The trie view, as it seems'to us, is that the duty to act judicially may arise in widely differen 
circumstances which it would be impossible, and, inceed, inadvisable, to attempt to define exhaus- 
tively. Where the decision is that of a court then, unless, as in the case, for instance, of Justices grant- 
ing excise licences, it is acting in a purely ministerial capacity, it is clearly under a duty to act 
judicially. When, on the other hand, the decisicn is that of an acministrative bcdy and is actuated 
‘in whole or in part by questions of policy, the duty to act judicially may arise in the course of 
arriving at that decision.”’ ° i i ; 

But at page 431 it was said :— s , 
“If, on the other hand, an administrative body in arriving at its decision at'no stage has before 


at any form of lis and throughout has to consider the question from. the point of view of policy and 
expediency, it cannot be said that it is under a duty at any stage to act judicially.” 


That was a case of a debtor who applied ‘for and obtained a certificate of legal 
aid’ under the Legal Aid and Advice Act, 1949, in connection with his claim for 
‘damages against a.company but was thereafter adjudicated bankrupt and at his 
instance the certificate was cancelled as his claim vested in the trustee in bankruptcy. 
The trustee then applied for and obtained a certificate-of legal aid. ‚The National 
Assistance Board and the local Gommittee considered only the financial circums- 
tances of the. bankrupt and not of the trustee whose disposable income was in excess 
of the lowest limit. entitling a certificate of legal aid. . The debtor company applied 
for an order of certiorari to quash the. certificate alleging that the Committee had 
exceeded its jurisdiction. Under the Legal Aid (General) Regulation 1950, Reg. 4 (1), 
it was a condition precedent to the grant of a certificate, that there should have been 
a determfination by the National Assistance Board of the disposable income of the 
trustee who was personally liable vis-a-vis his opponent. It was held that the Board 
having legal authority to determine questions affecting rights of subjects had a duty 
to act judicially and that it had exceeded its jurisdiction. The case has some dis- 
tinguishing features, wanting in the case before us. The statute there prescribed 
the limit of income of applicant for a certificate of legal aid and the regulations 
required the determination by the National Assistance Board of the disposable 
income and disposable capital of such applicant which was a condition precedent 
to the grant of the certificate. Clearly without such determination the grant of 
the certificate was not within the jurisdiction of the Board and therefore the Board 
had to determine a question and was required to act judicially within the rule laid 
down in the majority judgments in Kusaldas Advani’s case®, ‘The Board under that 
statute was bound to give aid, if certain, conditions were fulfilled and was quite 
unconcerned with questions of policy. 

“They have to decide the matter solely on ‘the facts of a particular case, solely on the evicence 
before them and apart from any extraneous considerations. In other words, they must act judicially, 
mot judiciously ”. . 

In Cabel v. Child, the words ‘‘:Whenever it shall appear. to the satisfaction 
of the Bishop ” were held to imply a duty to act judicially and therefore ‘the principles 
of natural justice applied. This rule.is inconsistent with the decision of the Privy 
Council in Nakkuda Ali’s caset, or the decision of the House of Lords in Franklin's ` 
case®, or the interpretation placed upon the word “satisfied ” in some of the later 
English cases, Robirison v. Minister of Town and Country Planning®, and B. Johnson 
Co. (Builders) Lid. v. Minister of Health”. This Court in Kusaldas ‘Advani’s?, case 
also held this word to,indicaté 4 subjective approach. Seealso Wijeysekra v. Festing® 
where the words of the Statute were “whenever it shall appear to the Governor... .” 
See also R. v. Metropolitan Police Commissioner®, where also the words were.“....if 
he is*so satisfied....”? and it was held that these words did not imply a judge 
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or a quasi-judge”. The decision in these cases laying down the rule of application"of 
natural justice must be confined to their own facts and the language of the particular 
_statute.they interpreted. No general rule can be deduced therefrom nor can they be 
applied to other statutes and other circumstances. y - i ; 
The case before us is not one where no-enquiry-has been held. There was an 
enquiry against the appellants in regard to specific allegations made against them 
and after hearing them a report was made by á Deputy Collector which was for- 
warded to the State Government before it took action. One Dhurmal Daga made 
a number of allegations Annexures I and II and those allegations were supported by 
_others like Dear & Co., Poonam Chand Somraj, Dhamtari Traders and Shilaram and 
‘the affidavit of the State Government in the High Court shows that the notice. was 
issued to both the-appellants to reply to the allegations. Radeshyam, appellant No. í, 
appeared before the Enquiry Officer and gave a long explanation denying the allega- 
.tions made by Dhurmal Daga and others. It was after this that the Enquiry Officer ` 
. made his report which was sent to the State Government and it took action which it 
considered apposite and that is the action complained of. 


But it was submitted that no notice was given to the appellants as to the nature 
of the complaint against them and the various charges which have been enumerated 
in the notification weré never specifically brought to their notice and they weré not 
called upon to show cause why action should not be taken under sgction 53-A. In 
the first place the words of the section as explained above do not contemplate any 
such notice and the argument based on the.opening words of the section that the 
municipality was guilty of incompétence was an objective fact.cannot be accepted. 
Tt cannot be said in this case that in point of fact the appellants did not know what 
the complaint against them was or that they had no opportunity of giving their 
explanation in regard to the charges. All the acts which are enumerated in the 
notification are contained in the various allegations which were made against the 
appellants by Dhurmal and others. The appellants put a long explanation 
giving their version of the facts contained in the complaint and the Enquiry 
Officer sent his report after hearing the appellants and on the consideration of this 
report the State Government passed its order under section 53-A. The High Court 
after going through the record of the enquiry was satisfied as to the propriety and 
legality of the enquiry and that portion of its judgment has been quoted above. 


‘Then it was submitted that the enquiry by Mr. Rana was unauthorised by 
the State Government and was no substitute for the enquiry required by the statute. 
But the statute has prescribed no procedure for enquiries under section 53-A even if 
it were to be said that the section contemplates an enquiry. And it is no defect 
affecting the final decision-of the State Government whether the enquiry originates 

-in the manner it did or the State Government ordered it. gee S 


In these circumstances the third point raised by the appellants cannot be sus- 
tained and the submission of the appellants is without substance.. The appeal there- 
fore fails‘ and is dismissed with costs throughout. . ` 


-Subba Rao, F.—I have had the advantage of reading the judgment prepared by 
my Lord, the Chief Justice and my learned brother, Kapur, J. I regret my inability 
to agree with them in their views on the following two questions: .(1) Whether under 
section 53-A of the C.P. & Berar Municipalities Act (II of 1922), hereinafter called 
the Act, the Government performs a judicial act; and’ (2) whether in fact thé 
Government comiplied with the principles of natural justice in making the Order, 
dated November 8, 1956, under section 53-A of the Act. ; k 


As the facts have been fully narrated. by my Lord,the Chief Justice it would uffice 
if the facts relevant to the aforesaid questions are briefly stated here. The second. 
appellant is the Municipal Committee, Dhamtari, and the first appellant is its Presi- 
dent. He was elected as President on July 10, 1956, and took charge of his office-on 
July 27, 1956. On August 8, 1956, one Dhurmal -Daga went on a hunger strike for . 
the redress of his grievances against the appellants. ‘The Collector, Raipur, interven- 
ed and persuaded him to break his fast and ordered an inquiry into the charge of nialad- 


Ty. RADESHYAM KHARE J. STATE OF M. P. (Subba Rao, 7.). 3t 


ministration. The Deputy Collector, who made the inquiry, gave notice of the said. 
inquiry to the Secretary to the Committee and the first appellant filed a written reply 
‘on September 7, 1956, and personally appeared at the inquiry. Presumably the 
result of the inquiry was forwarded to the Government. On November 18, 1957;. 
the Government issued an Order, under section 53-A of the.Act, enumerating fifteen. 
charges involving acts of non-feasance, misfeasance, gross negligence and fraud, and 
stating that, by reason of the said acts, it appeared to the Government that the Com- 
mittee had proved itself incompetent to perform the duties imposed on it by or under 
the said Act. The order further proceeded to state that the Government consi- 
dered that a general improvement in the administration of the Municipality was likely. 
to be secured by appointing a servant of the Government as the Executive Officer of 
the Committee. The said.Order also appointed Shri B. P. Jain as Executive Officer 
and entrusted to him most of the important powers and duties of the Committee and 
the President. Before the drastic action was taken, no opportunity was given either 
to the President or to the Committee to explain their conduct in regard to any one of 
the charges. ‘The previous inquiry made by the Deputy Collector was to attempt to- 
persuade Dhurmal Daga to give up his fast and that inquiry by the Deputy Collec-. 
‘tor could not, in any sense of the term, be regarded as an inquiry for taking action 
under section 53-A of the Act. Records also do not disclose whether that inquiry 
related to the same charges which were the foundation for the Government taking ac- 
tion under the Ast. I, therefore, proceed on the footing that the Government acted 
under section 53-A of the Act without giving any opportunity to the appellants to- 
explain their conduct in regard to the grave charges levelled against them, on the basis 
of which they were held to be incompetent within the meaning of section 53-A of the 
‘Act. ` i ; 


The mateyial part of section 53-A reads : 


“Ifa Committee is not competent to perform the duties imposed on it or undertaken by it by or- 
under this Act or any other enactment for the time being in force and the State Government considers- 
that a general improvement in the administration of the municipality is likely to be secured by the- 
appointment of a servant of the Government as the Executive Officer of the Committee, the State Gov- 
ernmtnt may, by an Order stating the reasons therefor published in the Gazette, appoint such 
servant as the Executive Officer of the Committee for such period not exceeding eighteen months. 
as may be specified in such order,” f : ' 


The learned Advocate-General, appearing for the State, contended broadly that 
under this section the Government performs only an administrative act by appoint- 
ing an Executive Officer for a short period and therefore no opportunity need be: 
given to the affected parties before action is taken thereunder. Mr. M. K. Nambiar,. 
counsel for the appellants, argued that under this section the Government is empower-. 
ed to deprive the Municipal Committee, duly elected under the Act, of its powers, 
though for eighteen months, on the basis of its incompetency and it is against all 
principles of natural justice to stigmatize such a body as incompetent without. 
giving it an opportunity to explain its conduct. He would say that whether the 
Committee is competent or not is an objective and jurisdictional fact to be decided 
judicially by the State Government and, therefore, the act of the Government is 
a judicial act, which can only be discharged by following the principles of natural: 
justice. ` i = 


Before considering the validity of the arguments based upon the provisions of the, 
section, it would be convenient at this stage to notice briefly the distinction between 
a judicial and an administrative act and the criteria laid down by decisions for ascer- 
taining whether a particular act is a judicial act or an administrative one. The said 
criteria have been laid down with clarity by Lord Justice Atkin in Rex v. The Eleciri- 
city Commissioners!, elaborated by.Lord Justice Scrutton in Rex v. London County 
Council?, and authoritatively restated in Province of Bombay v. Kusaldas $. Advani’. 

e Lhe aforesaid decisions lay down the following conditions to be complied with : (1). 
The body of persons must have legal authority ; (2) the authority should be given tê 
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determine questions affecting the rights of subjects ; and (3) they should have a duty 
to act judicially. So far there is no dispute. The question raised in this case is what 
do the words “‘a duty to act judicially” mean. If the statute in express terms says 
that the decision should be arrived at judicially, then it is an obvious case. If it 
does not expressly say so, can the intention of the Legislature be gathered or implied 
from the terms of the statute ? If it can be so gathered, what are the guiding factors 
for. implying such a duty on the part of a tribunal or authority? In this context a brief 
discussion of some of the relevant cases will be helpful. This Court, as I have already 
stated, restated the law laying down the criteria for ascertaining whether an act isa 
judicial act or not in Kusaldas’s caset. ‘There the question was whether the Provincial 
Government was acting judicially in making the order of requisition under section 3, 
of the Bombay Land Requisition: Ordinance’ (Bombay Ordinance V of 1947). 
The material part of the section under discussion read as follows : i = 
| `“ Ifin the opinion of the Provincial Government it is necessary or expedient to do šo, tt Pro- 
vincial Government may, by order in writing requisition any land for any public purpose,” a: 
To ascertain the nature of the act of the Government under that section, this Court 
reviewed the law on the subject and held, by a majority, that on a proper’ construc- 
tion of section 3 of the Ordinance, thé decision of the Bombay, Government that the 
property was required for a public’ purpose was not a judicial or'a quasi-judicial deci- 
sion but‘an administrative act and the Bombay High Court had, therefore, no juris- 
diction to issue’ a writ of certiorari in respect of the order of requisitién: Das, J., as he 
then was, after considering the law.on the subject summarized the principles at page 
725 thus,: TS ; i a l 
“ (i) that ifa statute empowers an authority, not being a Court in the ordinary sense, to decide 
disputes arising out of a claim made by one party under the statute which claim is opposed by another 
party and to determine the respective rights of the contesting parties who are oppoged to.each other, 


there is a lis and prima facie and in the absence of anything in the statute to the contrary it is the duty 
of the authority to act judicially and the-decision of the authority is a quasi-judicial act ; and ` 


: (ii) that if a statutory authority has power to do any act which will prejudicially affect the 
subject, then, although there are not two parties apart from the authority‘and the contest is between 
the authority proposing to do the act and the subject opposing it, the final determination of the qutho- 
rity will yet be a quasi-judicial act provided the authority is required by the statute to act judicially.” 
‘The propositions so stated appear to me to be unexceptional. But the further diffi- 
culty is whether the duty to act judicially should be expressly so stated in the statute 
or whether it can be gathered or implied from the provisions of the statute. I do not 
think that Das, J., as he then was, meant to lay down as a condition that the duty to 
act judicially should be expressly stated in the statute, for rarely any statute would 
` describe the character of disposal of a particular proceeding. If it was intended to 
insist upon an express condition in the statute, the learned Judge would not have scru- 
tinized the provisions of the Ordinance to ascertain whether the order thereunder 
was intended to be a judicial act or not. A useful discussion bringing out in bold 
relief the difference between a judicial and-an administrative act is found in R. v. 
Manchester Legal Aid Committee. ‘There a debtor applied to a Local Aid Committee, 
set up under the Legal Aid and Advice Act, 1949, for a certificate for legal aid to 
pursue a claim for alleged breach of contract against a limited company, As he was 
adjudicated insolvent, the certificate was revoked and on application made by his 
trustee, it was granted to him again. One of the questions raised was whether the 
Legal Aid Committee in issuing the certificate was acting judicially and therefore 
‘subject to an order of certiorari. The Court held that the said body was under a 
duty to act judicially. Parker, J., delivering the judgment of the Court, summarized 
the law on the subject at page 426 thus: i 
“ The true view, as it seems to us, is that the duty to act judicially may arise in widely gifferent 
circumstances which it would be impossible, and, indeed, inadvisable, to attempt to define exhaust 
vely. Where the decision is that of a Court, then, unless, as in the case, for instance, of justices grant- 
ing excise licences, it is acting in a purely ministerial capacity, it is clearly under a duty to act judicially. 
When, on the other hand, the decision is that of an administrative body and is actuated in whole® 
Sr in part by questions of policy, the duty to act judicially may arise in the ‘course of arriving at that 
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decision. Thus, if, in order to arrive at the decision, the body concerned had to consider proposals 
and objections and consider evidence, then there is the duty to act judicially in the course of that 
inquiry. o + e e'« è oè s . 

Further, an administrative body in ascertaining facts or law may be under a duty to act judicially 
notwithstanding that its proceedings have none of the formalities of and are not in accordance with the 
practice of a Court of Law. . . + « e èe è e $ 


If, on the other hand, an administrative body in arriving at its decision at no stage has before 

it any form of lis and throughout has to consider the question, from the point of view of policy and 
expediency, it cannot be said that it is under a duty at any stage to act judicially.” 
On the basis of the aforesaid principles; the learned Judge held that the local com- 
mittee, though an administrative body, was acting judicially in issuing the certificate, 
as in ascertaining the facts for issuing the certificate it was quite unconcerned with any 
question of policy. I respectfully agree with the principles enunciated by the learned 
Judge and they are not in any way inconsistent with the principles laid down by this 
Court, The law has been ‘neatly summarised in Halsbury’s Laws of England, 
Third Edition, Volume IT, at pages 55 and 56 and it is as follows :— . 


see eee easeneeene 


It is not necessary to miiltiply citations. 

The concept of a “judicial act”, has been conceived and developed by the Eng- 
lish Judges with a view to’ keep the administrative tribunals and authorities within 
bounds. ,, Unless the said concept is broadly and liberally interpreted, the object it- 
self will be defeated, that is, the power of judicial review will become innocuous and 
ineffective. The comprehensive phraseology, of Article 226 of the Constitution sup- 
ports rather than negatives the liberal interpretation of that concept. The argu- 
ment that the Court shall not obstruct the smooth working of the administrative 
machinery does not appeal tp me, for the simple reason that the exercise of the power , 
of judicial review or, to be more precise, the existence of such power in Courts—for i 
hardly one act.in thousands come before Courts—eliminates arbitrary action and’ 
enables the administrative machinery to function without bias or discrimination, 
With this background, the, principles, as I apprehend them, may be concisely stated ` 
thus. Every act of an administrative authority is not an administrative or ministerial 
Act. The provisions of a statute may enjoin on an administrative authority to act ad- 
ministratively or to act judicially or to act in part administratively and in part judi- 
cially. If policy'and expendiency are the guiding factors in part or in wholé through- 
out the éntire process culminating in the final decision, it is an obvious case of- 
administrative act. On the other hand, if the statute expressly imposes a duty on the 
administrative body to act judicially; it is again a clear case of a judicial act. -Bet- 
‘ween the two there are many acts, the determination of whose character creates 
difficult problems for the Court. There may be cases where at one stage of the 
process the said body may have to act judicially and at another stage ministerially, 
‘The rude can be broadly stated thus: The-duty to act judicially may not be expressly 
conferred but may be inferred from the provisions of the statute. It may be 
gathered from the cutnulative effect of the nature of the rights affected, the manner of 
*the disposal provided, the objective criterion to be adopted, the phraseology used 
the nature of the power conferred or the duty imposed on the authority and other® 
indicia afforded by the statute. In short, a duty to act judicially may arise in widely 
different circumstances and it is not possible or advisable to lay down a hard and 
fast rule or an inexorable rule of guidance. 


+9 
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In the present case, section 53-A.of the.Act itself provides the necessary criteria 
to answer the question. Before the-Government can take action under the section 
three preliminary conditions for the exercise of the power are laid down : (1). The 
Committee is not competent to perform the duties imposed on it; (2) the State Govern- 
ment considers that a general improvement iri the administration of the municipality 
is likely to be secured by the appointment'of a servant of the Government ; (3)‘an 
order stating the reasons therefor.. The first condition depends upon the determina- 
tion of an objective fact, namely, whether the Committee is competent to perform the 
duties imposed upon it: It is a jurisdictional fact that confers jurisdiction ‘on’ the ` 
Government to take further-action: : The determination of this fact is not left to the ; 
subjective satisfaction of the Government. Indeed, the-different phraseology used in: 
regard to the second condition, namely, “‘the State:'Government considers”, brings . 
out in bold relief the distinction between the two ; while in the former an objective-: 
fact has to be determined, in the latter the fact is left-to the subjective satisfaction of; 
the-Government: If the facts ‘covered by.both: the conditions are left .to thé subjec- + 
tive satisfaction of the Government, the phraseology would have been different and.’ 
the clause would have run thus:. . i ; . ; 

_ “Jf the Government considers that ‚the. Committee is, not competent, to perform the duties 
imposed on it or undertaken by it by or under this Act or any other enactment for the time being in 
force-and that a general improvement in the administration of, the municipality’ is likely: to” be’ 
secured by the appointment of a servant of the Government „as the Executive, Officer of the, a 


Committee........ AS a it fener 


To accept the argument of the counsel for the respondents will be' to rewrite the 


Government does not involve any attempt to satisfy the mind or appeal to the 
good sense of another, The working of the mind need‘ not be disclosed and the: 
validity of the section need not depend upon any objective standard. The condi-: 
tioh to pass a speaking order is destructive of any idea of-invulnerability, for’ 
thé said condition implies that the order should satisfy the mind of a reasonable- 


. > It is contended that a comparative study of the provisions of sections 53-A and. 
57 shows that the Government has to give notice before action under section 57, 
whereas no such duty is cast upon it under section 53-A and that would indicate the 
intention of the Legislature that the Government is not expected to act. 
judicially under section 53-A. There is some, force in this contention, but 
that is not decisive of the question to be decided in this case.: If the provi- 
sions of a particular section necessarily imply a duty to act judicially, the mere fact , 
that there is no express provision to issue a notice to the affected parties. cannot - 
convert a, judicial. act into’an administrative `one. Nor does the argument that 
the order of appointment of an Executive Officer is only for a temporary period 
indicate the administrative character of the act. The finding ofincompetency carries. 
a stigma with it and what is more derogatory to the reputation of the members of the e 
Gommittee than to be stigmatized as incompetent to discharge their statutory duties? 
Would it be reasonable to assume that public men in a democratic country aré. 
allowed to be condemned unheard ? What is material is not the period of the tenure: 
of the Executive Officer, but the ground for the appointment of the officer, namely, 
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the incompetency of the Committee. Shortly stated, the position is'this : The 
Committee is comprised of elected representatives of the respective’ constituencies ; . 
they ‘are presumably competent men in whom the. electorate has-confidence. The 
Government has to arrive.at.the finding of their incompetency on the basis of objec- ' 
tive facts to be ascertained and to give reasons for its finding. It is against all canons of 
natural justice that a tribunal should arrive at a finding of far reaching consequence 
without giving an. opportunity to explain to the persons‘who would be affected by 
such a finding. ` For the aforesaid reasons, I have no doubt that the section imposes a ' 
duty on the Government to act'judicially in ascertaining the objective ‘and jurisdictio- 
nal fact, namely, whether the Committee is incompetent. It is a necessary condition‘of 
a such a duty to give an opportunity to the Committee to explain the grave charges 
levelled: against it. Admittedly, no such opportunity,was given to the Committee , 
and I cannot-agree with the learned Advocate-General: that the: inquiry ‘by the 
Deputy* Collector at an earlier stage fora ,different’-purpose ‘had in effect given an 
opportunity to the Committee. It is not kiown what were the charges for which’ 
that inquiry was held. The record discloses that the inquiry was'held by’a’sub- 
ordinate officer—-thete is nothing on récord, ; to show ` that; the’ Government ‘ 
authorised either the. Collector or the Deputy Collector to make the inquiry, in. 
connection with the fast of Dhurmal Daga. ln my view, the inquiry. cannot . 
presumably take the place of reasonable opportunity.to be given by the Govern- 
ment for the propoged action under „section 53-A ofthe Act. In-the result, it. 
follows that the Order of the High Court should be set aside and that of the Gov- , 
ernment appointing the Executive Officer quashed. I do it accordingly, . _ 


Order per-curiam: 'This.appeal is dismissed with costs, in this Court and the Court 
below. Sera Ss a ren ' g 


Ao o ani Dee ey ui Appeal. dismissed. 
> : SUPREME COURT OF INDIA. `G 
‘ [Civil Appellate Jurisdiction.]' ` ` 


Present :—S. R. Das, Chief Justice, N. H. BHacwarti, B. P. Sinna, K. SUBBA 
Rao anp K. N. Wancnoo, JJ. bos akan : 


The Sales Tax Officer, Banaras and others ae or wees Appellanis* 
v. Eo oy % 

Kanhaiya Lal Makund Lal Saraf ` A +e Respondent. 

Agra’ Bullion Exchange and others’ es Interveners. 


‘Contract Act (IX of 1872), section 72—Scope—Sales-tax paid on basis of a provision which is subsequently ' 
held to be ultra vires—Can be recovered as money paid under a mistake.of law—Estoppel—If applicable. a 
‘Interpretation of Statutes—Duty of Court. . he j 


. The levy of sales-tax on forward transactions (under U. P. Sales-tax Act) having ‘been held to be.. 
ultra vires by the High Court of Allahabad (and that was confirmed by the Supreme Court) the respon ` 
dent who had paid U. P. Sales-tax on such transactions claimed a refund ‘of the tax as amounts paid’ 
under ‘‘ mistake ’’of law under section 72 of the Contract Act.’° ' = t't ' ey 


i ‘ i i 5 TEONE ao a Me 
Held : Section 72 of the Indian Contract Act eephes to the facts of the case. ‘* What we have 
to consider are the plain words of section 72 of the Indian Contract Act as enacted by the Legislature. ` 
If the terms are plain and unambiguous we cannot have resort to the position in law. as it obtained in 
England or in other ‘countries wheri the ‘statute was enacted: by the Legislature. Such recourse 
would be permissible only: if there was any latent or patent ambiguity and the Courts were required . 
to find out what was the true intendment of the Legislature. Where, however, the terms of the statute , 
do not admit of any such ambiguity, it is the clear duty of the Courts to construe the plain terms of: 
the statute and give them their legal effect.’ , There is no warrant for ascribing any limited 
meaning to the word ‘ mistake’? as has been used in section 72 of the Contract Act'and it is wide e 
enough to cover not only a mistake of fact but also a mistake of law. . There is no conflict between 





*Civil Appeal No. 87 of 1957. , ; 2grd September, 1958. 
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he provisions of section 72 on the one hand and sections 21 and 22 of the Indian Contract Act on 
the other and the true principle enunciated is that if one party under mistake, whether of fact, or 
law, pays to another party money which is not due by contract or otherwise that money must be 
repaid. The mistake lies in thinking’ that the money paid was due when in fact it was not due and 
that mistake, if established, entitles the party paying the. money to recover it back from the pany 
receiving it. 


If it is once established that the payment, even though it be of a tax, has been made by the pay 
labouring under a mistake of law the party is entitled to recover the same and the’ party receiving ' 
the same is bound to repay or return it., No distinction can be made in respect of tax liability and 
any other liability on a plain reading of section 72 of the Indian Contract Act, even though the dis- 
tinction has been made in America. To hold that tax paid by mistake of law cannot be recovered 
under-section 72 will be not to interpret the law but to make a law by adding some gici words as 
4 otherwise than by way of taxes ”’ after the word “‘ paid ”, ' 


No question of estoppel can ever rise where both parties as in the present case, are labouring ` 
under a mistake of law and one party is not more to blame than the other. Nor is there scope for : 
any equitable considerations for refusing relief when there is a clear and unambiguous provisiom of law , 
which entitled the plaintiff to the relief claimed by him. 


Merely because the State of Uttar Pradesh had not retained the moneys paid by the respondent 
‘but had spent them away in the ordinary course of the business of the State would not make any 
difference to the position and under the plain terms of section 72 of the Indian Contract Act the 
respondent would be ‘entitled to recover back the monies paid by it to the State of Uttar Pradesh 
-under mistake of law. ©: 


‘Appeal from the Judgment and Decree, diated the rst Deceynber, 1955 of the 
Allahabad High Court in’ Special Appeal No. 18 of 1955, arising out of the 
Judgment and Order, dated the goth November, 1954 of the said Court in Civil 
Miscellaneous Writ No. $55 of 1952. 


H. N. Sanyal, ‘Additional Solicitor-General' of India (G. C. ‘Mathur and”C. es 
Lal, Advocates, with him), for Appellants. k 


P. R. ‘Das, Senior Advocate (B. P. Maheswari, Advocate, with him), for Res- - 
pondent. 


B. P. Maheshwari, Adyocate, for Tavia No.1. - e 


K. Veeraswami and T. M. Sen, Advocates, for Intervener No. 2. 


„R. C. Prasad, for, Intervener No. 3. a ess 
H. N. Sanyal, Additional Solicitor-General of India (R. ,Goplakrishnan a and T.M. 
Sen, Advocates, with him), for Intervener No. 4: 


The Judgment of the Court was delivered by. pe ht 7 E , 


Bhagwati, F. —The facts leading up to this appeal lie within a narrow oompa: 
"The respondent is a firm registered. under the Indian Partnership Act dealing 
in Bullion Gold and Silver ornaments and forward contracts in Silver bullion at 
Banaras in the State of Uttar Pradesh. For the assessment years i948-49,. 1949+50 and 
1950-51 the Sales Tax Officer, Banaras, the appellant No. 1, herein assessed the res- 
‘pondent to U.P. Sales-Tax on its forward transactions in ‘Silver Bullion: The res- 
pondent had deposited the'sums of Rs. 150-12-0, Rs. 470-0-0 and Rs. 741-0-0 for the 
said three years which sums were appropriated towards the payment of the sales tax 
liability of the firm under the respective asessment orders apt on May 31, 1949, 
‘October 30, 1950, and August 22, 1951. ne 


The levy of sales tax on forward transactions was held to be ulira vires, by the High 
‘Court of Allahabad by its judgment delivered on February 27, 1952, ine Messrs. 
„Budh Prakash Fai Prakash v. Sales Tax Officer, Pilibhit}, and the respondent by its letter ' 
dated July 8, 1952, asked for a refund of the amounts of sales tax paid as aforesaid. 

a rhea ppellant No. 2, the Commissioner of Sales Tax, U.P., Lucknow, however, bẹ 
“his letter, dated July 19, 1952, refused to refund the same. 





1. (1952) A.L.J. 332. 
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The respondent thereafter filed in the High Court of Allahabad the Civil 
Misc. Writ Petition No. 355 of 1952 under.Article 226 of the Constitution and asked 
for a writ of certiorari for quashing the aforesaid three assessment orders and a writ 
of mandamus requring the appellants to refiind the aforesaid amounts aggregating 
to Rs. 1,365-12-0. The judgment of the Allahabad High Court was confirmed by 
this Court on May 3, 1954, in Sales Tax Officer, Pilibhit v. Budh Prakash Fai Prakash? 
and the writ petition aforesaid was heard by Chaturvedi, J. The learned judge by 
an order, dated November 30, 1954, quashed the said assessment orders in so far as 
they purported to assess the respondent in respect of forward contracts in silver and 
also issued a writ of mandamus directing the appellants to refund the amounts paid by 
the respondent. 


“The appellants filed a Special Appeal No. 18 of 1955 in the High Court of Allaha- 
bad ggainst that order of the learned Judge. A Division Bench of the said High 
Court heard the said appeal on December 1, 1955. It was argued by the Advocate- 
General on behalf of the appellants that the amounts in dispute were paid by the 
respondent under a mistake of law and were therefore irrecoverable. The Advocate- 
General also stated categorically that in that appeal he did not contend that the 
respondent ought to have proceeded for the recovery of the amount claimed other- 
wise than by way of a petition under Article 226 of the Constitution, The High 
Court came to the conclusion that section 72 of the Indian Contract Act applied to 
the present case and the State Government must refund the moneys unlawfully receiv- 
ed by it from the respondent on account of Sales Tax. It accordingly dismissed the 
appeal with costs. $ 


The appellants then applied fora certificate under Article 133 (1) (b) of the Con- 
. stitution which, certificate was granted by the High Court on July 30, 1956, on the 
Advocate-General’s giving to the Court an undertaking that the State will, in any 
event, pay the costs, charges and expenses incurred by or on bealf of the respondent 
as taxed by this Court. This appeal has accordingly come up for hearing and final 
disposal before us at the instance of the Sales Tax Officer, Banaras, appellant No. 1, 
the Commissioner, Sales Tax, U.P., Lucknow, appellant No. 2 and the State of 
U.P., appellant No. 3. 


The question that arises for our determination in this:appeal is whether section 
72 of the Indian Contract Act applies to the facts of the present case. 


The learned Additional Solicitor-General appearing for the appellants tried 
to urge before us that the procedure laid down in the U.P. Sales Tax Act by way of 
appeal and/or revision against 'the assessment orders in question ought to have been 
followed by the respondent'and that not having been done the respondent was de- 
barred from proceeding in the civil Courts for obtaining a refund of the monies paid _ 
as aforesaid. He also tried to urge that in any event a writ petition could not lie for 

_ recovering the monies thus paid by the respondent. Both those contentions were, 
however, not available to him by reason of the categorical statement made by the 
Advocate-General before the High Court. The whole matter had proceeded on the 
basis that the respondent was entitled to recover the amount claimed in the writ peti- 
tion which was filed. ,No.such point had been taken either in the grounds of appeal 
or in the statement of case filed before us in this Court and we did not feel justified 
in allowing the learned Additional Solicitor-General to take this point at this stage 


Section 72 of the’Indian Contract Act is in the following terms :— j 
“ A person to whom money has been paid, or anything delivered by mistake or under coercion 


must repay or return it.” 


As will be observed the section iri terms does not make any distinction between 
@ mistake of law or a mistake of, fact. The term “mistake” has been used without 
any qualification or limitation whatever and comprises within its‘scope a mistake of 
law as well as a mistake of fact. It was, however, attempted to be argued on the 


1. (1955):1 S.C.R. 243 : (1954) S.C.J. 573 : (1954) 2 M.LJ. 124, 
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analogy of the ‘position in law obtaining in England, America and Australia that 
«money paid under a mistake of law could not be recovered and that that was also 
the intendment of 'section_ 72 of the Indian Contract Act.” ` 


The position in English Law is thus summarised in Kerr on “Fraud and 
‘Mistake”, Seventh Edition, at page 140 :— 
“Asa general rule it is well established in equity as well as at law, that money paid under a. 


mistake of law, with full knowledge of the facts, is not recoverable, and that even a promise to pay, 
, upon a Supposed liability, and in ignorance of the law, will bind ‘the party.” P 


The ratio-of the rule was thus stated by James, L. Tes in Rogers v. Ingham? : 


“t If that proposition were true in respect of this case it must be true in respect to every case in the 
High Court of Justice where money‘ has been paid under a mistake as to legal rights, it would open 
a fearful amount of litigation and evil in the cases of distribution of estates, and it.would ke difficult 
- to say what limit could be placed to this kind of claim, if it could ke mace after an executor œ trustee 
had distributed the whole estate among the persons supposed to.be entitled, every one of them having 
knowledge of all the facts, and having given a release... The thing has never been done, and it is not a 
“thing which, in my opinion, is to be encouraged. Where people have a knowlecge of all the facts 
and take advice, and whether they get proper advice or not, the money is divided and the Eusiness 
is settled, it is not for the good of mankind that it should be reoperied. > (See also National Pari Mutual 
-Association,. Ltd. v. ‘The King* and Pollock on “Contract,’! 13th edition, at pages 967 and 374). 


. The American doctrine is also to the same effect as appears from the following 
passage in Willoughby oñ the “Constitution of the United States,” Vol. 1; page 12:— 


“The ‘general déctrine that no legal rights or gbligation can, accrue under, an unconstitutional 
law is applied in civil as well as criminal ‘cases. Hodwever, in the case of taxes levied and collected 
under statutes later held ‘to be unconstitutional, the tax-payer cannot recover unless he protested ‘the 
payment,at the time made, This, however, isa special doctrine applicable only in the case-of taxes 
“paid to the State. Thus, in transactions between private individuals, moneys paid under or in pur- 
-suance of a statute later held to be unconstitutional, may be recovered; or release krony other under: , 
takings entered into obtained.” -.;: a 


_ The High Court of Aala d eTe a similar opinion in Werrin v. The 
Commonwealth®, where Latham, C.J., and MacTiernan, J., held that’: money’ paid 
voluntarily’ urider a’mistake of law was irrecoverable. Latham, C. J., in the coarse of 
‘his judgment, at page 157, relied upon the general: rule; as stated in Leake ' on 
“ Contracts,” 6th edition (1911), page 63 : 

that’ money paid. voluntarily, that is to say, without compulsion or extortion of undue 
influence and with a knowledge of all the facts, cannot be recovered sihongi paid . without any 
consideration.” 

‘It is no ‘doubt true that-in England, Auer and, Anis the Saon in law 
is that rhoneys paid. voluntarily, that is to say, without compulsion or extortion or 
‘undue, influence and with a knowledge of all facts, cannot be recovered although paid 
without any consideration. Is the position the same in India? Anp“ , 


It is necessary to observe at the outset that what we have got to consider are the 
plain terms of section 72 of the Indian Contract Act as enacted by the Legislature. 
Tf the terms are plain and unambiguous we cannot have. resort to the position’ in 
law as it obtained in'England or in other countries when the statute was-enacted by 
the Legislature. Such.recourse would be permissible only if there was any latent or 
patent ambiguity and'the Courts were required to find out what was the true intend- 
ment of the Legislature. ` Where, however, the terms of the statute do-not admit of 
any such ambiguity, it is the clear duty of the Courts to construe the plain terms of 
the statute and give them their legal effect. 


As was observed by Lord Herschell in the Bank of England v. Vagliano Brothers*: 


“I think the proper course is in the first instance to examine the language of the Statute and to 
ask what is its natural meaning uninfluenced by any considerations derived frem the previcus state of 
the law, and not to start with enquiring how the law previously stood, and then assuming that it was 
probably intended to leave it unaltered, to see if the words of the enactment will bear an interpretation 
€n conformity with this view.’ 





a 


x. LR. (1876) 3 ChD. 351, 356. 3. 59 G.L.R. 150. 
.2. 47 T.LR. 110. . 4 L.R. (1891) A.C. 107, 144. 
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ee If z a Statute, intended to ‘embody i in‘a code a particular branch of the law, is to be treated in 
this fashion, it appears-to me that its ‘utility will be almost entirely destroyed, and the very object 
with which it was enacted will be frustrated. .The purpose of sucha Statute surely was that on any 
point specifically dealt with by it, the law should be ascertained by interpreting the language used. 
instead of, as before, by roaming over a vast number of authorities in order to discover what the law 
was, extracting it by a minute critical examination of the prior decision. be taht “ee add, gt 


This passage was quoted with approval by their Lordships of,the Privy Council 
in Norendranath Sircar v. Kamal-Basini Dasi!, while laying down the proper mode of 
dealing with an Act enacted to codify a particular branch of the law. 


The Privy Council adopted a similar reasoning in Mohori Bibee v. Dikitrmbidas 
Ghose*, where they had to interpret section 11 of the Indian Contract Act. They 
had before them the general current of decisions in India that ever since the passing 
of the Indian Contract Act the contracts of infants were voidable only. There were, 
howtver, vigorous protests by various Judges from time to time ; and there were also 
decisions to the contrary effect. Under these circumstances, their Lordships consi» 
dered themselves at liberty to act on their own view of the law as declared by 
the Contract Act, and they had'thought it right to have the case re-argued before 
them upon this point. They did not consider it necessary to examine in detail the 
numerous decisions above referred to, as'in their opinion the “whole question turns 
upon what is the true construction of thë Contract Act itself”. They then referred 
to the various rélevant sections of the Indian Contract Act and came to the conclu- 
sion that the question whether a contract-is void or voidable pre-supposes the exis- 
tence of a contract within the meaning of the Act and cannot arise in the case of an 
infant wht is not “ competént to contract.” 


In Satyabrata Ghose v. Mugneeram Bangur ‘S Co.3, senon 56 of the Indien Con- 
tract Act cante up for consideration by this Court. Mr. Justice B. K; Mukherjea 
(as he then-was) while delivering the judgment ‘of the Court quoted with approval the 
following observations of Fazl Ali, J., in Ganga Saran v. Ram Charan*.:-— 


e It seems necessary for us to emphasise that so far-as the Courts in this country are concerned, 
they x must look primarily to E law as embodied in sections 32 and 56 of the, Indian Contract Act 
1872,” 
cand proceeded to observe =- 


k “It would be incorrect to say a section 56 of the Contract Act applies dilly to-cases of physical 
‘impossibility and that where this section is not applicable; recourse can be had to the principle | of 
English Law on the subject of frustration. It must be held also that to the extent that the Indian 
Contract Act deals with a particular subject, it is exhaustive upon the same and it is not permissible 
to import the principles of English Law dehors these statutory: provisions. The decisions of the 
English Courts possess only a persuasive value and may be Helpful in showing how the Courts in 
England have decided cases under circumstances similar to those which have come before ou 


Courts.” 

It is therefore clear that i in order to ‘ascertain the true meaning and intent of the 
provisions, we have got to turn to the very terms of the statute itself, divorced from 
all considerations as to what was the state of the previous law or the: Jawin England 
or elsewhere at the time when the Statute was enacted. To do otherwise would be to 
make the law, not to interpret it. (See Bai v. Burnell®, and Kumar Kamalranjan 


“Roy v. Secretary of States, 


‘The Courts in India do not appear to have consistently adopted this course and 
there were several decisions reached to the effect that section 72 did not apply to money 
paid under a mistake of law, e.g., Wolf & Sons v. Dadyba Khimjt & Co.," and Appavoo 
Chettiar v. South Indian Railway Co.8. In reaching those decisions the Courts were 
particularly influenced by the English decisions and also provisions of section 21 of 
the Indian Contract Act ‘which provides that a a contract is not voidable because it was 





* 1. (1896) I.L.R. 23 Ba 563, 571 : L.R. 23 5. ee) 7 Clark & Finnelly 572 at 696 : 7 
T.A. 18 : 6 M.L.J. 71 (P.C.). E.R. 118 
A (1902) L.R. Zo LA. 114 (P.C.)., 6. (998), L.R. 66 LA.1 at 10: (1939) t 
(1954) SOR 310 :' (1954) S.C.J. 1: ey 1 (P.C.). 
(1954) M.LJ. 4 nee LL.R. 44 Bom. 631, 649. 
4. 1951 soy. "799: (1952) S.G.R. 36, 52. A A.LR. 1929 Mad. 177: 56 M.L.J. 269. 
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caused by a mistake as to any law in force in British India. On the other hand, the 
Calcutta High Court had decided in Jagdish Prasad Pannalal v. Produce Exchange Cor- 
poration, Lid.t, that the word “mistake” in section 72 of the Indian Contract Act 
included’ not onlya mistake of fact but also a mistake of law and it was further 
pointed out that this section did not conflict with section 21 because that section 
dealt not with a payment made under a mistake of law but a contract caused by 
a mistake of law, whereas section 72 dealt with a payment which was either not 
under a contract at all or even if under a contract, it was not a cause of the contract. 


The Privy Council resolved this conflict in Shiba Prasad Singh v. Maharaja Srisk 
Chandra Nandi. Their Lordships of the Privy Council observed that the authorities 
which dealt with the meaning of “mistake” in the section were surprisingly few and 
it could not be said that there was any settled trend of authority. Their Lordships 


were therefore bound to consider this matter as an open question, and stated at page 
253 i— S 
“Those learned Judges who have held that mistake in this context must be given a limited meaning 
appear to have been largely influenced by the view expressed in Pollock ana Mulla’s commentary 
on section 72 of the Indian Contract Act, where it is stated (Indian Contract and Specific Relief Acts, 
Sixth Edition, page 402) : ‘‘ Mistake of Law is not expressly excluded by the words of this section ; 
but section 21 shows that itis not included. For example, Wolf & Sons v. Dadyaba Khimji & Co.* 
Macleod, J., said referring to section 72 ‘‘ on the face of it mistake includes mistake of law. But it is 
said that under section 21 a contract is not voidable on the ground that the pagties contracted uncer 
a mistaken belief of the law existing in British India, and the effect of that section would be neutral- 
ized if a party to such a contract could recover what he had paid by means of section 72 though under 
section 21 the contract remained legally enforceable. This seems to be the argument of Messrs. 
Pollock and Mulla and as far as I can see it js sound.” In Appavoo Chettiar v. South Indian. Railway Co.* 
Ramesam and Jackson, JJ., say : ‘‘ Though the word ‘mistake’ in section 72 is not limited it must 
refer to the kind of mistake that can afford a ground for relief as laid'down in sections 20 and 21 of the 
Act. . . . . Indian law seems to be clear, namely, that a mistake, in the sense that it is a pure 
mistake as to the law in India resulting in the payment by one person to another and making it equi- 
table that the payee should return the noney is no ground for relief.” . Their Lordships have found no 
case in which an opinion that ‘‘ mistake ” in section 72 must be given a limited meaning has been 
based on any other ground. In their Lordships’ opinion this reasoning is fallacious. If a mistake 
of law has led to the formation of a contract, section 21 enacts that that contract is not for that reason 
voidable. If money is paid under that contract, it cannor be said that that money was paid under 
mistake of law ; it was paid because it was due under a valid contract, and if it had not been paid 
payment could have been enforced. Payment ‘‘ by mistake ” in section 72 must refer to a payment 
which was not legally due and which could not have been enforced ; the ‘mistake’ is thinking that 
the money paid was due when, in fact, it was not due. There is nothing inconsistent in enacting on 
the one hand that if parties enter into a contract under mistake in law that contract must stand and 
is enforceable, but, on the other hand, that if one party acting under mistake of law pays to another 
party money which is not due by contract or othwewise, that money must be repaid. Moreover, 
if the argument based on inconsistency with section 21 were valid, a similar argument based on in- 
. consistency, with section 22 would be valid and-would lead to the conclusicn that section 72 does no 
even apply to mistake of fact. The argument submitted to their Lordships was that section 72 only 
applies if there is no subsisting contract between the person making the payment and the payee, and 
that the Indian Contract Act does not deal with the case where there is a subsisting contract but the 
payment was nót due under it. But there appears to their Lordships to be no good reason for so 
limiting the scope of the Act. Once it is established that the payment in question was not due, it 
‘appears to their Lordships to be irrelevant to consider whether or not there was a contract between 
the parties under which some other sum was due. Their Lordships do not find it necessary to examine 
in detail the Indian authorities for the wider interpretation of “ mistake ” in section 72. They would 
only refer to the latest ofthese authorities, Pannalal v. Produce, Exchange Corporation, Ltd.1 in which a 
carefully reasoned judgment was given by Sen, J. Their Lordships agree with this jucgment. ‘I¢ 
may be well to add that their Lordships’ judgment does not imply that every sum paid uncer mistake 
„s recoverable, no matter what the circumstances may be. ‘There may in a particular case be circum- 
_tances which disentitle a plaintiff by estoppel or otherwise.” i i 


We are of opinion that this interpretation put by their Lordships of the Privy 
Council on section 72 is correct. There is no warrant for ascribing any limited 
meaning to the word ‘mistake’ as has been used therein and it is wide enéugh to 
cover not only a mistake of fact, but also a mistake of law. There is no conflict 
between the provisions of section 72 on the one hand and sections 21 ‘and 22 of the 
F : 





> 
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657. (P.C.). ; : 


I] SALES-TAX OFFICER J. KANHAIYA LAL MAKUND LAL SARAF (Bhagwati, J). 41 


Indian Contract Act on the other and the true principle enunciated is that if one 
party under a mistake, whether of fact or law, pays to another party money which is. 
not due by contract or otherwise that money must be repaid. The mistake lies in 
thinking that the money paid was due when in fact it was not due and that mistake, 
if established, entitles the party paying the money to recover it back from the party 
receiving the same. 7 


The learned Additional Solicitor-General, however, sought to bring his case 
within the observations of their Lordships of the Privy Council that their judgment 
did not imply that every sum paid under mistake is recoverable no matter what the 
circumstances might be and that there might be in a particular case circumstances 
which disentitle a plaintiff by estoppel or otherwise. It was thus urged that having 
regard to the circumstances of the present case, (i) in so far as the payments were in 
discharge of the liability under the U.P. Sales Tax-Act and were voluntary payments 
without protest and also (ii) inasmuch as the monies which had been received by the , 
State of U.P. had not been retained but had been spent away by it, the respondent ` 
was disentitled to recover the said amounts. Here also, we may observe that-these 
contentions were not specifically urged in the High Court or in the statement of case 
filed by the appellants in this Court ; but we heard arguments on the same, as they 
were necessarily involved in the question whether section 72 of the Indian Contract 
Act applied to the facts of the present case. 


Re. (i).—The respondent was assessed for the said amounts under the U.P. 
Sales Tax Act and paid the same ; but these payments were in respect of for- 
ward transactions in silver. If the State of U.P. was not entitled to receive the sales 
tax on these transactions, the provision in that behalf being ultra vires, that could not 
avail the State and the amounts were paid by the respondent, even though they were 
not due by contract or otherwise. The respondent committed the mistake in think- 
ing that the monies paid were due when in fact they were not due and that mistake 
on being established entitled it to recover the same back from the State under section 
72 of the Indian Contract Act. It was however, contended that the payments hav- 
ing been made in discharge of the liability under the U.P. Sales Tax Act, they were 
payments of tax and even though the terms of section 72 of the Indian Contract Act 
applied to the facts of the present case no monies paid by way of tax could be recover- 
ed, We do not see any warrant for this proposition within the terms of section 72 

` itself. Reliance was, howdver, placed on two decisions of the Madras High Court: 
(1) reported in Municipal Council, Tuticorin v. Ralli Bros., and (2) Municipal Council, 
Rajahmundry v. Subba Rao?. It may be noted, however, that both these decisions 
proceeded on the basis that the payments of the taxes there were made under mis- 
take of law which as understood then by the Madras High Court was not within the 
purview of section 72 of the Indian Contract Act. The High Court then proceeded 
to consider whether they fell within the second part of section 72, vlz., whether the 
monies had been paid under coercion. The Court held on the facts of those cases 
that the payments had been voluntarily made and the parties paying the same were 
therefore not entitled to recover the same. The voluntary payment was there 
considered in contradistinction to payment under coereion and the real ratio of the 
decisions was that there was no coercion or duress exercised by the authorities for 
exacting the said paymehts and therefore the payments having been voluntarily 
made, though under mistake of law, were not recoverable. The ratio of these deci- 
sions, therefore, does not help, the appellants before us. The Privy Council 
decision in Sri Sri Shiba Prasad v. Srish Chandra Nandi®, has set the whole controversy 
at rest and if it is once established that the payment, even though it be of a tax, has 
been made by the party labouring under a mistake of law the party, is entitled to 
recover the same and the party receiving the same is bound to repay or return it. 
No distinction can, therefore, be made in respect of a tax liability and any other lia- 
*bility on a plain reading of the terms of section 72 of the Indian Contract Act, eveg 
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though such a distinction has been made in America vide the pasage from Willough- 
by on the Constitution of the United States, Vol. 1, page 12, op. cit. To hold that tax 
paid by mistake of law cannot be recovered under section 72 will be not to interpret 
the law but to make a law by adding some such words as ‘ * otherwise than by way of 
taxes” after the word “paid”. 


If this is the true position the fact that both the parties, viz., the respondent and 
the appellants were labouring under a mistake of law and the respondent made the 
payments voluntarily would not disentitle it from receiving the said amounts. The 
amounts: paid by the respondent under the U.P. Sales-tax Act in respect of the 
forward transactions in silver, had already been deposited by the respondent in 
advance in accordance with the U.P. Sales-tax. Rules and were appropriated by the 
State of U.P. towards the discharge of the liability for the salés tax on the respéctive 
assessment orders having been passed. Both the parties were then labouring under 
a mistake of law, the legal position as established later on by the decision of the 
‘Allahabad High Court in Messrs. Budh Prakash Fai Prakash v. Sales Tax Officer, Pili- 
bhit', subsequently confirmed by this Court in Sales Tax Officer, Pilibhit v. 
Budh Praaksk Jai -Prakash*, not having been- -known to: -the parties- at the 
-relevant dates. This mistake of law became apparent only on May 3, 
1954, ‘when this -Court confirmed the said ‘decision of the Allahabad 
High Court and on that position being established the respondent , became 
entitled to recover back the said amounts which had been paid by mistake 

of law. The state of mind of the respondent would be the only thing relevant to 
consider in this context and once the respondent established that the payments 
were made by it under a mistake of law, (and it maybe noted here that thie whole 
matter proceeded before the High Court on the basis that the respondent had com- 
_mitted ‘a ‘mistake’ of law in making the said payments), it was entitled to recover 
back the said’ amounts and the State of Uttar Pradesh was bound to repay or return 
the’ same to the respondent irrespective of any other consideration. There was 
nothing i in the circumstances of the case to raise any estoppel against the respondent 
nor would the fact that the payments wére made in discharge of a tax liabilityecome 
within the dictum of the Privy Council aboye referred to. Voluntary payment 
“of such tax liability was not by itself enough to preclude the respondent from re- 
covering the said amounts, once it was established that thé payments were made 
under a mistake of law. ` On a true interpretation of section 72 of the Indian Con- 
tract Act thé only two circumstances there“indicated as entitling the party to 
recover tlie money back are that the monies must have been paid by mistake or 
under coercion. If mistake either’ of law or of fact is established, he is entitled to 
recover thé monies and the party rec¢iving the same is hound to repay,or return them 
irrespective of any consideration whether the’ monies had been paid_ voluntarily, 
subject however to question of estoppel, waiver, limitation or the like. “If once that 
¢ircumstance is established the party is entitled to the relief claimed. If, on the 
other hand, neither mistake of law’nor of fact is established, the party may rely 
upon’ the fact of the monies having been paid under coercion in order to entitle 
him to the relief claimed and it is in that position that it becomes relevant to consider ' 
whether the payment has been a voluntary payment or a payment under coercion. 
‘The latter position has been elaborated in English law in the manner following in 
Twyford v. Manchester Gorporation®, where Romer, J., observed : 


“Even so, however, I respectfully agree with the rest of Walton, J.’s judgment, “particularly with 
his statement that a general rule applies, namely, the rule that, if money is paid voluntarily, without 
compulsion, extortion, or undue influence, without fraud by the person to whom it is paid and with 
full knowledge of all the facts, it cannot be recovered, although paid without consiceratjon, or in 
_ discharge ofa claim which was not due, or which might have been successfully resisted,” 


The principle of estoppel which has been adverted to ‘by the Privy Council 
gn Sri Sri Shiba Prasad v. Srish Chandra Nandi*, as disentitling the plaintiff to recovet 


x. 
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. the monies paid under mistake can best' be illustrated ‘by the decision of the Appeal ` 

- Court in England reported in Holt v. Markham!, where it was held that as the de- 
fendant ‘had been led by the plaintiffs’ conduct to believe that he might treat the 
money as his own, and.in that belief had altered his position by spending it, the 
plaintiffs were estopped from alleging that it was paid under a mistake ; and this 
brings us to a consideration of point No. 2 above stated. 


, Re: (ii).—Whether the principle of estoppel applies or there are circumstances 
attendant upon the transaction which disentitle the respondent to recover back 
the monies, depends upon the facts and circumstances of each case. No question 
of estoppel can ever arise where both the parties, as in the present case, are labouring 
ugder the mistake of law and one party is not more to blame than the other. Es- 
toppel arises only when the plaintiff by his acts or conduct makes a representation 
to the defendant of a certain state of facts which is acted upon by the defendant to 
his detriment; it is only then that the plaintiff is estopped from setting up a different 
state of facts." Even if this position can be availed of where the representation is 
in regard to a position in law, no such occasion arises when the mistake of law is com- 
mon to both the parties. -The other circumstances would be stch.as would en- 
title a Court of equity. ‘to refuse the relief claimed by the plaintiff because on the 
facts and circumstances of the case it would be. inequitable for the Court to award 
‘the relief to theplaintiff. These are, however,.equitable considerations and could 
scarcely be imported‘when there is a clear and unambiguous province of law which 
- entitle the plaintiff to the relief claimed by’ him. 


J. 


SuúcĖ equitable considerations were imported by, the Nagpur ‘High Court in 
Nagorao v. Governor-General i in Council2, where Kaushalendra Rao, J., observed :— 


“The circumstances in a particular case, disentitle the pinnae to recover what was = under 
mistake.” R 5 

““ If the reason for the rule thata person paying | money under mistake i is entitled to recover it is 
that it is against conscience for the receiver to retain it, then when the receiver has no longer the 
mofey with him or cannot be considered as still having it as in a case when he has spent it on his own 
purpose which i is not pie case here—different considerations must necessarily arise,’ 


We do not agree with these observations of the Nagpur High Court. ‘No such 
equitable considerations can be imported when the.terms of section 72 of the Indian 
Contract Act are clear and unambiguous. We may, in this context, refer to the 
observations of their Lordships of the Privy Council in Mohori Bibee v. Dhurmodas 
Ghose®, at page 125. ‘In dealing .with the argument which was urged where in 
regard to the minor’s contracts which were declared void, viz., that one who seeks 
equity must ‘do e uity ‘and that the minor against whom ‘the contract was declared 
void must refund ‘the advantage, which he had got, out of the same, their Lordships 

observed that this argument did not require further notice except by referring to 
a recent decision of the Court of Appeal in Thursian.v. Nottingham Permanent Benefit 
Buildings Society*, since affirmed by the House of Lords and they quoted with 
approval the following passage, from the deen of Rome L. J. -» at page 13 of 
the earlier report :— 

“The short, answer is that a Court of Equity cannot say that it is equitable to compel a person 
to pay moneys in respect of a transaction which as against that person the Legislature has declared 
to be void.” 

. That, ratio’ was applied by their Lordships to the facts of the case before them 
and the contention was negatived. Merely because the State of Uttar Pradesh 
had qot retained the monies paid. by the respondent but had spent them away in 
the ordinary course of the business of the State’ would not make any difference to 
the position and under the plairi terms of section 72 of the Indian Contract Act the 

e respondent would be entitled to recover back the monies paid bf it to the State 
of Uttar Pradesh under’ mistake of law. i 
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The result, therefore, is that none of the contentions urged before us,on behalf 
of the appellants in regard to the non-applicability of section 72 of the Indian Con- 


tract Act to the facts of the present case avail them and the appeal is accordingly 
dismissed with costs. , 


` 
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Will—Foint will by three executants—Devolution of properties. 


.  Ajoint will made by two or more testators contained in a single document duly executed by each 
testator, disposing either of their separate properties or oftheir joint property cannot be recognised 
as a single will. It operates on the death of each testator as his will disposing of his own separate 
property and is ineffect two or more wills. Each of them would have been entitled to execute a will 
of his or her properties, and if that had been done, the legatees named therein*would undoubtedly 
have been entitled to those properties. In the present case the legatees who were intended to take 
were the same persons and it was for that reason that the three testators instead of each executing a 
separate will jointly executed it. On the death of each testator the legatees would be entitled to the 
properties of the testator who dies. It cannot be said that the three testators became *joint owners 


of the properties and the surviving testator is not entitled to the properties on the deaths of the other 
testators. A 
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the Madras High Court in Second Appeals Nos. 2256 of 1947 and 2545 of 1948, 
arising out of the Judgment and Decree, dated the 19th September, 1946,: of the 
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1946 respectively of the Court’ of District Munsif, Chowghat, in O.S. Nos. 131 
and 158 of 1945. i . 
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V. Karunakara Menon and M. R. Krishna Pillai, Advocates, for Respondents. 


The Judgment of the Court was delivered by 


Venkatarama Aiyar, 7.—The point for determination in’ these two appeals is 
whether one Kesavan Kaimal who was one of three executants of a will, dated 
February 10, 1906, became entitled under that will to the properties, which are 
the subject-matter of these appeals. ' 


The.will is a short one, and is as follows: `. 
“ Will executed on 28th Makaram,’ 1081 M.E., corresponding to roth February, 1906, joint) 
by Kunhan Kaimal, son of Karayamvattath Kathayakkal Kunhu Kutti Amma, Kesavan Kaimal, 
son of Theyi Amma and Theyi Amma, daughter of Nani Amma of Etathiruthi amsom and Etamuttan 
desom in Ponnani taluk. We have hereby settled and agreed that all the movable and immovable 
properties acquired jointly and separately by us till now, and those which we may be so acquiring 
in future and those which have devolved on us and those which we may yet be obtaining shall be held 
by us in our possession and under our control and dealt with by us as we please till our death and that 
subsequent to our death, Kalliani Amma’s children, Kali and Kunhu Kutti, Thona Amma’: children, 
Parukutty, Kunhunni, Kochu Govindan and Ramar, and the children of the ceceased Narayani 
Amma, namely, Kunhunniri, Kuttiparu.and Lakshmikutty and their children and the chilgren who 

„may be born to them as also the children who may be’born of them, shall as our heirs and legal repre- 


sentatives, hold the said properties in their possession and enjoy them hereditarily in equal shares 
amongst themselves, ' 


2. Except after our death, the aforesaid persons shall not lay claim to any of the propertie? 
belonging to us. ‘ 








$ 
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3- Tt is settled that in the event of our effecting any transfers or alienations of the said properties 
either jointly or severally till our death, the aforesaid persons shall have the right and freedom only in 
respect of the remaining items of properties to the exclusion of those items of properties included in the 
above transactions. 3 


4. Itis hereby further settled and agreed that subsequent to our death, save our legal repre- 
sentatives aforesaid and such of those as may be born hereafter, no other persons shall have the right 
to claim to or right of entry upon the entire properties movable.and immovable found belonging 
to us. i $ ' 

And we have signed herein in the presence of the undersigned witnesses— 


(signed) Kunhan Kaimal. 
( 4) ) Kesavan Kaimal. 
s ' ( » ) Theyi Amma.” ; 
©f the three testators, Theyi Amma died.first—the exact date of her death does 
not appear and is not very material—and Kunhan Kaimal died thereafter sometime 
in 1930. It is the case of Kesavan Kaimal that in the events which had happeend, 
he had become entitled by survivorship to all the properties disposed of by the Will; 
including those of Kunhan Kaimal, and on this footing he conveyed on October 14, 
1938, seven items of properties, of which three belonged to Kunhan Kaimal, to one 
Sankarankutti Kaimal and on October 16, 1944, another three items of properties 
which belonged “to Kunhan Kaimal, to Kalyani and Vijayan. These transfers 
led to the two litigations, which have culminated in the present appeals. 


The. legatees under the will, dated February: 10, 1906, instituted O.S. No. 131 
of 1945 in the Court of the District Munsif, Chowghat, then in the Province of, 
Madras, for:recovery of possession of three items of properties which had belonged 
to Kunhan Kaimal, after redeeming a mortgage for Rs. 100 created over those pro- 
perties on February 3, 1901. The plaintiffs claimed that on the death of Kunhan 

_ Kaimal in ‘1930 they had become entitled to those properties as legatees under the 
Will. Defendants,1 to 3.represented the mortgagees. -Defendant 6 was Kesavan : 
Kaithal, and defendants 4 and 5: were. brought on record as persons claiming to be: 
entitled to the suit properties under a deed of transfer by..defendant 6, dated October - 
16, 1944. Defendants 4 .to’6 contested the suit, and pledded that on a proper cons- . 
truction of the will, the properties of Kunhan Kaimal survived to Kesavan Kaimal 
on the death of the former in 1930, and that the plaintiffs got no title to them.. 
This contention: was overruled by the District Munsif,.and the suit was. decreed. 
There were two appeals against this decree, A.S. No. 179 of 1946 and A.S. No. 180 

. Of 1946 in the Court of the Subordinate Judge, Calicut, the former by defendants 

4 and 5 and the latter, by, defendant.6. The Subordinate Judge agreed with the 
` construction put on the will by, the District Munsif,.and dismissed. the appeals. | 
Against that decree, defendant 6 preferred S.A. No. 2256 of 1947 in the High Court 
of Madras. > ; N uta, * K j 


Basing himself on the deed of transfer, dated October 14, 1938, Sankarankutti 
Kaimal instituted O.S. No. 158 of 1945 in the Court of the District Munsif, Chow-- 
ghat, for recovery of possession of three items of properties, of which one belonged 
to Kunhan Kaimal absolutely andthe other two, to him and others as co-owners. 
In the plairit, he alleged that there was an oral lease of the properties to the first 
defendant and to one Kali Amma, whose legal representatives were defendants ' 
2 and 3, that the defendants were in arrears in the payment of rent, and were dis- . 
puting his title to the properties, and that he was therefore entitled to eject them. 
Defendant 4 is Kesavan Kaimal, the vendor of the plaintiff. The contesting 
defendants who were the same as the plaintiffs in O.S. No. 131 of 1945 pleaded that 
under the will they became entitled to all the properties of Kunhan Kaimal, that 

ethe oral lease was untrue, and that the suit was barred by limitation. The Districy 
Munsif found all the contentions in favour of defendants 1 to 3 and dismissed the 
suit. Against this decree, there was an appeal, A.S. No. 336 of 1946, in the Court 
of the Subordinate Judge of Ottapalam, and that was dismissed, the Subordinate 
Judge agreeing with the District Munsif on all the issues. Against his decree, the 
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plaintiff preferred S.A..No. 2545 of 1948 inthe High Court of Madras. Both the 
Second Appeals came up for hearing before Raghava Rao, J., who held that- on its. 


true construction the will operated to vest in the thrée testators all the.properties.. 


covered by it in joint ownership, that, in consequence, on the death successively ~ 


of ‘Theyi Amma and-Kunhan Kaimal, their interest survived to Kesavan Kaimal, 
and that the transfer miade by him on October 14,'1938, and Octobér. 16, 1944; were 


valid. In the result; both the Second’ Appeals were allowed, the suit for redemption, ` 


O.S. No. 131 of 1945, was dismissed, and the suit in ejectment, O.S. No. 158 of 
1945, was decreed. Against this judgment, the present appeals have been brought 
on a certificate granted by this Court,under Article 136. 


The sole point for determination in these appeals is whether under the will all 
the three testators became joint owners of all the properties on which it operated. 
After hearing the question-fully argued, we have.come to the conclusion that that 
is not the effect of the wills and that:the judgment of the High Court contra cannot 
be supported. There. were three executants of the will. Each of thein :possessed 


properties, which were his or her self-acquisitions.. They also owned some’ pro; : 
perties which they had jointly acquired, but. their title to such properties was as... 


tenants-in-common and_not.as joint tenants. ‘Each of them. would have been en- 


titled to execute a will of his or her properties, and ifthat had been done, the'legatees - 


named therein would undoubtedly, have been entitled to those’proyferties.. In the 


` present case, the legatees who „were intended to, take were- the same persons, and it © 


was for that reason that the three testators instead of each executing a separate will 
jointly. executed it. It is, nevertheless, a will by ‘which each testator bequeathed 
properties belonging to him or to her, and therefore on the death: of each testator, 


the legatees mentioned:in the will would ‘be entitled to the’ properties of the testator, 


tee ia 
, i ' 


who dies. © ° E i , 


The contention of the respondents which has found favour with the High Court ` 


is that the will must be ‘construed as a‘transfer by the several -testators of all their’ l 


individual. properties to: themselves jointly..as joint tenants. That would really*be”' 


a‘transfer inter vivos and nota -will.... The word “will ? is widely known and used; - 
and it has a well-understood significance as meaning a disposition which is to take’: 


effect on the death of a person. The executants of the will could not have there- 


fore intended: that it should operate inter.vivos. Moreover, if the document was in- 


tended to take effect as a present disposition, it should:have to'be stamped under 
the provisions of the Stamp Act, but the will is an unstamped document.. ' ' 


fii 


` Coming to the recitals in the will; there are no words by which the executants ' 


thereof divest themselves of their indiyidual ownership and vest it in themselves 
jointly: It is said that that could be implied from the words “ all the movable and 
immovable properties acquired jointly and separately by us till now, and those which 
we may be so acquiring in future’ and those which have devolved on us and those 
which we.may yet ta be obtaining shall.be held by us in our possession and under 
our control”. We are unable to read any such implication, in those words.’ It 
is difficult to imagine how properties which were to be acquired in future: could 
form the subject-matter of a disposition in praesenti. On the other hand, the true 
purpose of this clause -would seem to be to, emphasise that the execution of the will: 
does not affect the right of the testators over their properties and that is an indication 
that it is to operate as a will. The matter appears to us to be concluded beyond 
all doubt by the terms of-clause (3), which provides that-the testators could alienate 
the properties jointly or severally.. Ifthe. properties were, intended to be impfessed 
with the character of joint property, an.alienation by any one of them singly would 
bg incompetent. , In coming to the conclusion to which he did, the learned Judge’ 
if the Court below was very largely influenced by: the fact that the will dealt with, 
not only the separate properties of the testators but also` of their joint properties, 
-and that there. was one ‘disposition as regards all of them. But this reasoning’ is 


based on a misconception of the recitals in the will. The will does not refer to any - 
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joint properties of the testators but to properties jointly acquired by them, which. 
is very different. They would hold these properties as tenants-in-common, and ' 
their share therein would devolve as their separate properties. 


It was further argued for the respondents that it could’ not have ‘been the 
intention of Theyi Amma, one of thé testators; to benefit the legatees under the will 


As against this, the appellant referred us to a partition deed dated, May 16, 
1915, and a mortgage deed, dated March 4, 1926, to both of which Kesavan Kaimal 
was a party, in which he and other members of the family had understood the will 
in question as meaning that the testators held the properties covered by the will in 
separate and exclusive ownership. Whatever value one might attach to the above 
considerations if there was any doubt or uncertainty as to the meaning of the will, 
when once it is held that the language thereof is clear and unambiguous, evidence 
of the subsequent conduct of the parties cannot be admitted for the purpose of 
limiting or controlling its meaning. In our view, the terms of the will are clear,. 
and the subsequent conduct of the parties sought to be relied on must be disregarded as. 
wholly inadmissible. We are accordingly ofopinion that the will, dated February 10, 
1906, is what it purports to be—a will, and nothing else. It does not confer any 
rights inter se on the testators ; it only vests the title to the properties disposed of by 
it in the legatees on the death of the testators. In this view, the will must be held 
to be a testamentary disposition by the three testators of their properties operating 
on the death of each testator on his properties, and is, in effect, three wills combined 
in one. 

A joint will, though unusual, is not unknown to law. In Halsbury’s Laws 

_ of England, Hailsham’s Edition, Vol. 34, page 17, para. 12, the law is thus stated + 


* A joint will is a will made by two or more testators contained in a single document, duly exe- 
cuted by each testator, disposing either of their separate properties, or of their joint property. It is. 
not, -however, recognisedin English Law as a single will. It operates on the death of each testator 
as his will disposing of his own separate property, and is in effect two or more wills ”. 
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‘There is -a similar, statement.of the law in Jarman on Wills, 8th’ Edition, page 
41. -The following observations of Farewell, J., in Duddell, in re: Roundway v. 
Roundway*, are apposite : 


“ in my judgment it is plain on the authorities that there may be a joint 


will in the. sense ‘that if two people make a bargain to make a joint will, effect may be given to that 
document. On the death of the first of those two persons the will is admitted to probate as a disposi- 
tion of the property that he possesses. On the death of the second person, assuming that no fresh will 
has been made, the will is admitted to probate as the disposition of the second person’s property... .” 


It was also argued for the respondents that the will might be construed as a 
mutual will, but that, in our opinion, is an impossible contention to urge on the re- 
citals of the document. A will is mutual when two testators confer upon each ogher | 
reciprocal benefits, as by either of them constituting the other his legatee ; that is 
to say, when the executants fill the role’ of both testator and’ legatee toward» each 
‘other. But where the legatees are distinct from thé testators, there can be no question 
of a mutual will. It cannot be argued that there is, in the present case, a bequest 
by the testators to themselves. There is nothing in the will to support such a con- ' 
tention, which ‘would 'be inconsistent with the position ‘taken by the respondents 
that there was a settlement of the properties inter vivos converting separate properties 
into joint properties. In this view, on the death of Kunhan Kaimal Kis properties 
‘vested in the legatees under the will, dated February 10, 1906 an@ therefore neither 
Kesavan Kaimal nor his transferees under the: deeds could lay any claim to them, 


In the result, the appeals are allowed, the decrees passed: by:the High Court 
are -set aside, ‘and hoe, of mhe Laun below are restored, with costs throughout. 


f A 7 G Appeals aloni 


In L.R. (1932) 1 Gh, 585, 592. 
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. "(Civil Appéllate Jurisdiction.) _ ee. EAA 
Present :—T. L. VENKATARAMA. Aryar,' P.' B: GayJENDRAGADKAR AND 


‘ 


A. K. SARKAR, JJ tg er Ge eR 

P. Krishna Menon ., ..) 0) te ..  Appellant® yy 
A v o.. : a ; . ae eae , 7 4 ; ae, 

‘Commissioner’ of Income-tax, “ Mysore, Travancore-Cochin | 

7. and Coorg .. ° i. ; ` =- Respondent. 


dncome-tax Act (XI of 1922), sections 1o'and 4 (3) (vii)—“ Vocation ’*—Test—Profits or gains of 
-vocation liable to tax—Teaching of Vedanta—If vocation—Payments by a disciple—If exempted from tax as gift. 
TM: appellant was studying Vedanta and was teaching his disciples Vedanta without aiy motive ` 
or intention-of making a profit out of stich activity. -One of the disciples made payments of large 
sums periodically which the Income-tax authority sought to tax under section 10 of the Income-tax 
Ado E Paar rs ices me : i 
Held: The teaching of Vedanta by the appellant in this çase can-properly be called: the carrying 
on of a vocation by him. If any business, profession or yocation.in. fact produces an income, that 
ds taxable income and none the less because it was carried on without the,motive of producing any 
dncome. Š i ; $ 
The imparting of the teaching was the causa causans of the making of the gift by the disciple; 
dt was not merely a causa sine gua non. ‘As the payments were income ‘arising from the vocation of the 
.appellant as a teacher of Vedanta, no ‘question of exemption under section 4 (3) (vii) of the Act 
-arises. In orger that a payment may be exempted under that section, it has to be shown that it did 
aot arise from the exercise of a vocation. n ; Ak x - , 
Appeal by Special Leave from the Judgmentand Order, dated, the 8th March, 
1956, of the Travancore-Cochin High-Court at Ernakulam, in I.T.R. No. 24 of 1954. 


` A.V. Viswanatha Sasiri, Senior Advocate (R. Ganapathy Iyer and J.B. Dadackanji, 
Advocates and G. Gopalakrishnan, Advocate. of Messrs. Gagrat & Co., with him), for 
Appellant. `~ z i “Sy eee aah > ae 
- K. N. Rajagopala Sastri, R. H. Dhebar and D. Gupta, Advocates, for Respondent. 

_ The Judgment of the Court was delivered by . at 


Sarkar, 7.—The appellant who was a Superintendent of Police in the service of 
the former Travancore State, retired sometime in 1940. ” After retirement he was 
‘spending his time in studying Vedanta philosophy and expounding the same’ to 
‘such ‘persons. as were keen on understanding it. “Heé’soon- gathered about him.a 
number of disciples, one of whom was J. H. Levy of London, United Kingdom. 
Levy along with others used to receive instructions in Vedanta from the appellant. 
‘He used to come to Travancoré from England at regular intervals and’ stay there for 
.a few months at a time and attend; the discourses. given by the appellant and so 
had the benefit of his teachings on Vedanta. S 


Levy had an account in’ Lloyd’s Bank at Bombay. On December 13, 1941, 
‘Levy transferred the entire balance standing to his credit in this account amounting. 
to Rs. 2,41,103-11-3, to the credit ofan account which hè got the appellant to open in 
‘his name in the same Bank. Thereafter, from time to time Levy put in further sums 
into the appellant’s aforesaid account in Lloyds Bank, Bombay. It appears that the 

‘payments so made up to August 1g, 1951, amounted to about Rs. 4,50,000. From 
` ‘time to time the appellant got moneys transferred from his account at the Lloyds 
‘Bank, Bombay, to his account in a Bank at Trivandrum in Travancore. 


This appeal arises out of orders for assessment to income-tax passed against 
the appellant for the assessment years 1122, 1123 and‘1124, all according to the 
“Malayalam Era. The respective accounting periods according to the Gregorian } 
«calendar were from August 17, 1945 to August 16, 1946 ; August 17, 1946 to August 
16, 1947 ; and August 17, 1947 to August 16, 1948. It appears that during these 





E: G.A. No. 401 of 1956. : i yth October, 1958. 
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periods Levy had deposited in the appellant’s account at Lloyd’s Bank in Bombay 

the following respective sums : Rs. 13,304, Rs. 29,948 and Rs. 19,983. During the 

same periods the appellant had obtained transfers of the following respective sums 

from his Bombay account to his Trivandrum account: Rs. 81,200, Rs.47,000 and 

Rs. 37,251. The Income-Tax Officer, Trivandrum, assessed the appellant to tax 

on the latter amounts as foreign income, ĉe., income arising in India, and brought into 
Travancore State in the relevant periods. We are not concerned ‘in this casé with 

the assessment made on other income of the appellant. The appellant appealed 

from these assessment orders to the Appellate Assistant Commissioner who consolida- 
ted them into one appeal. The Appellate Assistant Commissioner dismissed the 

appeal and confirmed the orders of the Income-tax Officer. The appellant then 

went up in appeal to the Appellate Tribunal but that appeal also failed. ° 


The appellant thereafter obtained an order from the Tribunal referrigg. the 
following questions to the High Court of Travancore-Cochin for decision :—  _ . 

“ (i) Whether the aforesaid receipts from John H. Levy constitute income taxable-under the 
Travancore Income-tax Act, 1121 ? and s 

(ii) Whether there are materials for the Tribunal to hold that the deposits into the assessee’s 

bank account in Bombay by John H. Levy from 1941 as aforesaid represented income that accrued. 
to the’assessee outside Travancore State ?”’ Pape so ; - 
The High Court answered the first question in the affirmative. It however answered 
the second question in favour of the appellant, holding that he was carrying on a` 
vocation or occupation in, that State and the income derived therefrom should be 
considered as having arisen in Travancore, and that therefore the appellant was lia- 
ble to be taxed not on the amounts which he brought into Tranvancore but on the 
amounts which had been paid to the credit of his account at Bombay by Levy during 
the relevant periods.. ‘The appellant has now come up to this Court in appeal by 
Special Leave against the answer given by the High Court to the first question. We 
are not concerned in this appeal with the answer given to the second question as it 
had been. decided in favour of the appellant and there has been no appeal against. 
it by the revenue authorities. : 


: fy : ef z sete Ae 
We do not think that the case presents any difficulty. It has to be decided on the 
terms of the Travancore Income-tax Act, 1121 (Malayalam Era), but as the provi- 
sions of that Act are, for the present purpose, identical with those of the Indian 
Income-tax Act, 1922, it would be more convenient to refer'to the provisions of the 
latter. uO l Da PO f 
_, Mr. Sastri, appearing for the appellant, has stated that the case involves really 
two points. First, was the appellant carrying on a vocation? And secondly, if he was, 
can the amounts with which we are concerned, be said to be profits or-gains of. the 
vocation? We agree with his' view of the case and proceed to discuss these points. 


The first quéstion is, whether the appellant was carrying'on a vocation. Under 
section 10 of the Income-tax Act, 1922, tax is payable:by an assessee in respect of the 
profit or gains of any profession or vocation carried on by him. The facts found are 
that the appellant was studying Vedanta philosophy himself and imparting the know- 
ledge acquired by him asa result of his studies tosuch as cared to come and imbibe it. 
There is no evidence to show that the appellant had made it a condition that he would: 
impart such knowledge only to`those who were prepared to pay for it. We have 
therefore to proceed. on the basis that the appellant was teaching his disciples Vedanta 
without any motive or-intention of making a profit out of such activity. 


We find no difficulty in thinkirig that teaching is a vocation if not a profession. 

It is plainly so and it is not, necessary to discuss the various meanings of the word 
“vocation” for the purpose or;to cite authorities, to support this view. Nor do we find 
(ary reason why, if teaching is a vocation, teaching of Vedanta is not. It is just as 
much teaching, and therefore, a vocation, as any other teaching. It is said that in 
teaching Vedanta the appellant was only practising religion. We are unable to see 
why teaching of Vedanta as a matter of religion is not carrying on of a vocation. 
In any case the question does not really arise, for, whether the appellant was, in 


r 
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teaching Vedanta, practising religion, is of course a finding of fact. It may be: 
that, Vedanta could be taught as a practice of religion but it could of course also’ be 
taught as any other philosophy or school of thought. The statement of case in 
this case does not contain any finding that in teaching Vedanta the appellant was 
practising religion. ; a. i ` 

It is said that in order thatan activity may be called a vocation for the purposes of- 
the Act, it has to be shown thatit was an organised activity and thatit was indulged in 
with a motive of making profit ; that as the appellant’s activity in teaching Vedanta 
was neither organised nor performedwith a view to making profit, he could notbe said‘ 

' to be carrying on a vocation. It is said that as the word ‘vocation’ has-béen used 
along with the words ‘ business and profession’ and the object of a business and a. 
profession is to make a profit, only such activities can be included in, the word 
‘vocation’ the object of which likewise is to make a.profit. -We think that these 
conteMtions lack substance. We do not appreciate the significance of saying that in 
order to become a vocation an activity must be organised. If by that a continuous, 
or as was said, a systematic activity, is meant, we have to point out that it is well- 
known that a single act may amount to the carrying on of a business or profession. 
It is unnecessary to discyss this question further as we find no want of system or 
continuity in the activity of the appellant. He had gathered a large number of 
disciples around him and was instructing them in Vedanta regularly. . Levy came 
all the way from “England at regular intervals to obtain such instructions. All this 
clearly indicates organisation and system.,. . À . 


Again, it is well established that it is not the motive of the person doing an act 
which decides whether the act done by him is the carrying on of a business, profession’ 
or vocation. ', If any business, profession or vocation in fact produces an income, that 
is taxable income and none the less because it was- carried on without the motive of 
producing any income. This, we believe, is too well established on the authorities’ 
now to be questioned. It was decided as early as 1888 in the case of the Commissioner 
of Inland Revenue v. Incorporated Council of Law, Reporting1, and followed. ever since, that 

, . “eit is not essential to.the carrying on of trade that the people carrying it on should make a 
profit. nor is it even necessary to the carrying on of the trade that the people carrying it on should. 
desire or wish to make a profit”, ` 4 “no . We Se $ 
If that were not so, a person carrying’ on what otherwise would be a ` 
business, may say that: he did not carry’ on a business because it was not 
his intention to make any income. out of it. That would, of course, be 
absurd. The question “is, ‘whether ‘the activity has actually: produced an, 
income and it matters not whether that activity is called by the name of business, 
profession, vocation or by any other name or with what intention it was carried on. 
The observation of Rowlatt, J., in Stedeford v. Beloe®, to which we were referred by 
Mr. Sastri, that there could be no tax on pension granted to a retired headmaster ag 
“there is no background of business in it”; was clearly not intended to lay down that 
without a profit motive there could be no business, profession or vocation. The pen- 
sion could be taxed only if it had arisen out of the office andthe only point decided 
was that it had not so arisen as the headmaster held no office, having retired earlier, 
at the date the pension had been granted’: seë the samé case in the House of Lords3.. 
We think therefore that the teaching of Vedanta by the appellant in this case can 


as 


properly be called the carrying on of a vocation’by him. | ` ; ` 

' Then the other point to be decided is, whether the payments made by: Levy 
were incomie received by the appellant from his vocation of teaching Vedanta. A 
very large number of authorities, both Indian and English, have been pressed upon. 
us in the course of the argument. These cases illustrate the application of the well-" 
settled principle that in the case of a voluntary payment, no tax can be levied on it if 
ithad been made for reasons purely personal to the donee and unconnected with his. 
office or vocation while it will be taxable if it was made because of the office or voca 
tion of the donee. We do. not consider it profitable to. discuss them.in this case. 
Also it seems to us that the present case is too plain to require any authority. The 











1. (1888) 3 Tax Cases 105, 113. `- 3. Siedeford v. Beloe, L.R. (1932) A.G. 388, 
2. (1930) 16 Tax Cases 505. F -> oo a bi 
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only point is, whether the moneys were received by the appellant by virtue of his 
vocation. Mr. Sastri contended that the facts showed that the payments were pure- 
ly personal gifts. He drew our attention to the affidavit of Levy where it is stated: 
“ all sums of money paid irito his account by me have been gifts to mark my esteem 
and affection for him and for no other reason”, But Levy also there said, “ I have. 
had the benefit of his teachings on Vedanta”. It is important to-remember- however 
that the point is. not what the donor thought he was doing but why the donee received 
it. So Collins, M. R., in Herbert.vi McQuade, referring to Inland -Revenue v: Strong?, 
said at page 649: " on ete ieee Se ath ee 
s“ Now that judgment, whether or not the particular facts justified it, is certainly-an affirmation 
of a principle of law that a payment may be liable to income-tax although it is voluntary on the 
part of the persons who made it, and that the test is whether, from the standpoint of the person who 
receives it, it accrues to-him in virtue of his office ;~if it'does, it does not matter whether it was volun- 
tary or whether it was compulsory on’ the part of the persons who paid it. That seems to me ‘to be 
the test’; and if we once get to this—that the money has come to or accrued to, a person by viftue of: 
his office—it seems to me, that the liability to income-tax is not negatived merely by reason of the fact 
that-there was no legal obligation’ on the part of the persons who contributed the money to 
pay it.” z en en ee eS > E SASEA 
.: .- It is well established that in cases of this kind the real question is, as Rowlatt, J., 
put it in Reed v..Seymour?, “But is it-in the nature of a personal gift orisita remunera- 
tion”, ‘an observation:which was quoted with approval by Viscount Cave, L.C., 
when the case went.up to the House of Lords-with the addition ‘(Ifthe latter, it is 
subject to. the tax; if the former; it is not’..” -See Seymour v. Reed‘. We find it 
impossible to hold in this case that the payments to the appellant had not been made 
in consideration of the teaching imparted by him. - Levy admitted that he had receiv- 
ed benefit from the teaching of the appellant. Itis plain to us that it Was because 
of the teaching that the gift had been. made. It is true that Levy said that he made 
the gifts to mark-his esteem and affection for the appellant. But such emotions and 
therefore the gifts, were clearly the result of the teaching imparted by the appellant.. 
Mr. Sastri contends that that may be.so, but we have no right to-follow the successive 
causes and as a result thereof: link the:gift With the teaching. . An argument of this 
kind seems to have been advanced in Blakiston v. Cooper’, and dealt with by ord 
Ashbourne in the following words: :- meee or . i i 
“ It was suggested that the offerings were made as personal gifts-to the- vicar as marks of esteem 
and respect. Such reasons no doubt played their part in obtaining and increasing the. amount of 
the offerings, but I cannot doubt that they were given to the vicar as vicar and that they formed 
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Part of the profits accruing by rêason `of his office.” 9° * f An Bs 
We have no doubt iti this case that the imparting of the teaching was the causa causans 
of the making of the gift; it was not merely a causa sine qua non. The payments were 
i i Lu <. ET E tat lg Ea 

repeated and came with the same regularity, as. Levy’s visits to the appellant for. 
receiving instructions in Vedanta. We do not feel impressed by Mr. Sastri’s conten- 
tion ‘that the first payment of Rs. '2,41,103-11-g was too large a sum to be paid as 
consideration. In any case we are not concerned in this case with that payment.. 
We are concerned with payments which are of much smaller amounts and as to which 
it has not been said that they were too large to be a consideration for the teaching. 
And one must not forget that these are cases of voluntary payments and the question 
- of the appraisement òf the value of the teaching received in terms of money is not 
very material. If the first payment was too big to have been paid for the teaching 
received, it was too-big to have been given purely by way of gift. : i 

In the view that we take, namely, that ‘the payments with which we are 
concerned, were income arising fromthe vocation of the appellant as a teacher of 
Vedanta, no question of exemption under section 4 (3) (vii) of the Act arises. 
In order that a payment may be exempted under that section, it has to be shown 
‘that it did not arise from the exercise of a vocation. : ° l 

In the result, we have come to the conclusion that this appeal fails and it 
is dismissed with costs in this Court. : : 
f l p Appeal dismissed.® 
(mm E E aS Ba ss a ee fe 
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Mahant Ramdhan Puri a E .. -Appellant* 
; » OD, i 3 : . 
_ Bankey Bihari Saran and others - .. Respondents. 


Deed of Transfer-—Lease or Mortgage—Guiding rule—Intention of parties from the terms of document-— 
Ifa debt with security of land for its redemption, the arrangement is a mortgage. 


*Transfer of Property Act (IV of 1882), sections 76 (g) and(h) and 77-—Applicability—Usufructuary mort- 
gage-—Rate of interest on the money advanced recited—Provision for setting off the interest and payment every year 
of a fimd sum to mortgagor—Stipulation for repayment of principal, i ve 


In a suit for redemption and rendition of accounts the defendants pleaded the suit document 
evidenced a lease and not a mortgage, much less an usufructuary mortgage, and even ‘if usufructuary 
section 77 of the Transfer of Property Act applies and there is no liability to account. 

The Subordinate Judge of Gaya (trial Judge) held, the document created an usufructuary mort- 

“gage, section’ 77 of Act IV. of 1882 applied to it and exonerated the defendant from any liability to 
render accounts. On appeal the High Court of Patna agreed with the finding that the transaction 
was an usufructuary mortgage, but differed on the question of applicability of the said section 77 ; 
in the result a decree for redemption and sale on default was passed ; it also directed the rendition 
of account between the parties. “Hence the defendants’ appeal to the Supreme Court, T 


Held :—The only guiding rule that can be extracted from decided cases on the subject--whether 
a transaction is a lease or mortgage—is that the intention of parties must be looked into and 
gathered from the terms of the document ; ‘once you get a debt with security of land for its 
redemption then the arrangement is a mortgage by. whatever name it is called’. 


Though the suit document is described as ijara the parties, -who’have had earlier transactions, 
must be deemed to have known the nature of the transaction they were entering into. In clear and 
express terms it had been stated in more than one place. The executant requested the transferee 
in respect of the amount advanced (already) with the interest to gét executed by him an usufructuary 
mortgage and the transferee agreed to the same. After reciting the various terms of the deed the 
execugant has restated the intention by stating ‘insecurity of the payment of peshgi money he has 
mortgaged, hypothecated, encumbered and made liable the ijara.property’. Therefore whatever 
ambiguity there might be in the recitals that is dispelled by the unambiguous declaration that the 
property was given as security for the loan’and the document was executed as a mortgage. ‘It is 
therefore held that it is a mortgage and not a lease. : : 


` Quaere : Whether the said document though a mortgage created an usufructuary mortgage 
governed by the provisions of section 76, Transfer of Property Act or only an anomalous mortgage? 
(not decided as unnecessary). ; 3 


Section 76 (g) and (h) of the Transfer of Property Act impose a liability on a mortgagee to keep 

and accurate accounts supported by vouchers and to debit the nett receipts of the property mort- 

gaged in reduction of the interest due to him from time to time and when the receipts exceed any 

-interest due in discharge of the mortgage money and to pay the surplus, if any, tothe mortgagor. But 

section 77 provides an exception to such liability to account, if there is a contract between the parties 

agreeing that the receipts of the property, so long as the mortgagee is in possession of the same, be 
taken in lieu of interest or in lieu of interest and a defined portion of the principal. 


ore es 


The contention of the respondents that, as in the present case, the mortgagee had to pay Rs. 435-4-0 
to them, he was not authorised by the mortgagor under the agreement to take the entire receipts in 
lieu of interest, etc., within the meaning of section 77 of the Act cannot be accepted. The mortgagee 
has taken under the‘document an unconditional obligation to pay the said sum irrespective of the 
receipt of income and that too personally ; further he was expressly authorised to take the entire 
income himself and the mortgagor agreed not to put forward any claim or demand in respect of any 
increase in the produce or income. This is a case where the mortgagee pays a specified sum to the 
mortgagor and appropriates the entire income or receipts in: lieu'of interest. It would therefore 
amount to a‘contract between the mortgagor and mortgagee within the meaning of the said section 77. 


The mere mention of the rate of interest on the principal sum does ‘not indicate ,the fact, that 
the morjgagee can only appropriate such part of the nett receipts sufficient to discharge the interest 
and credit the balance to principal in view of the expressed intention of the parties referred: to above. 
Section 77 therefore applies to the document and so the appellant is not liable to render any account. 


e Apart from the question of applicability of section 77, under the express termis of the contra 
governing the right of parties, as in the case of an anomalous mortgage, the result would be th 
same as the mortgagor expressly agreed not to claim anything in respect of the produce received. 
and the appellant is therefore not liable for excess receipts. - ' 
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Appeal from the Judgment and Decree dated the 12th December, 1950, of the 
Patna High Court in Appeal from Original Decree No. 188 of 1946,.arising out of 
theJudgment and Decree dated the 18th December, 1945, of the Court of the, Addi-- 

ttional Subordinate Judge, IV Class, Gaya, in Title ‘Suit No. 4 of-1945. 


Purshottam Tricumdas, Senior Advocate (S. P. Varma, Advocate, with him), for 
Appellant. ``' 


S. P. Sinka, Senior Advoate (R. C. Prasad, AoE with ium), for i lal 
Nos., 1-4, 8-10, 13 and 14. 


: The Judgment of the Court. was delivered by + EE ate 


Subba Rao, 7.—This appeal by certificate under Article 1 133 (1) (a) af the Ciinsti 
‘tution of India is directed-against the Judgment and Decree ofthe High- Court of 
‘Judicature at Patna setting aside thosè of the Subordinate Judge, Gaya, in a, sit for 
pedemption of an usufructuary, mortgage. i 


` 


‘it was an usufructuary mortgage, for-rendition of accounts and for the recovery of 
„surplus profits due to them. The appellant pleaded, inter alia, that theeuit for redemp- 
tion was not maintainable as the document was not a mortgage but a lease, that on 
‘the assumption that it was a mortgage it would only bean anomalous mortgage in 
. respect whereof there was no statutory liability to render accounts to the plaintiff, 
„that even if it was an usufructuary mortgage, it was governed by the provisions of 
- section 77 of the Transfer of Property Act taking the: ‘maortgage out of the purview of 
section 76 (4). (sic) and (g) of the said Act. ` 


‘It is not necessary to particularize other defences as nothing turns upon’ them 
-in the appeal. The learned Subordinate Judge held that the document created an 
-usufructuary mortgage and not a lease and that section 77 of the Transfer of Property 
Act applied to the document exonerating the appellant from any liability to render 
‘accounts. In the result, the learned Subordinate Judge gave a conditional decree 
‘in favour of respondents 1 to_4 for possession on their depositing in Court a sum of © 
..Rs, 26,839-7-0 within six months from the date of the decree. The plaintiff- 
: respondents preferred an appeal against that decree to the High Court’ at Patna. 
“The High Court agreed with the learned Subordinate Judgé that the document was 
an usufructuary mortgage but differed from him on the question of applicability of 
“section 77 of the Transfer of Property Act. The High Court set aside the decree of 
` the learned Subordinate Judge and passed instead a preliminary decree for redemp- 
‘tion and sale on default of payment: the decree also directed the rendition of accounts 
' between the parties in the light of the directions given in the judgment, The second _ 
defendant against whom the decree was passed preferred the above appeal.” 


- The point to be first decided is whether the transaction is a lease as contended by 
' the contesting respondents (sic). The only guiding rule that can be extracted from 
_ the cases on the subject is that the intention of the parties must be looked into and 


7 “once you geta debt with security of land for its redemption, then the arrangement is, a 
"mortgage by whatever name it is called,” 


{i that (see Ghosh on Mortgages, V Edition, Volume I, page 102). Let us now examint 
the terms of the document Exhibit A-3 to ascertain the intention of the parties. 
The document was obviously not drafted by a trained mind. . It appears to. be a 
confused product of one of those village document-writers:, We shall read the docu- 
ment, omitting the recitals not material to the question raised : The first, part of the 
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document recited that the executant’ ‘was heavily indebted ‘to the other party under 
mortgage bonds and also otherwise and that common friends ‘settled that a part of 
the properties mortgaged should be let out in ijara with possession at à lower rate of 
interest so that ‘‘ the increment of interest may be, checked and the,present necessi- 
ties may be met”, It was also stated; in the document that in respect: of the said 
property- there was a pre-existing thika (lease) dated April 21, 1922, in favour of 
Munshi Dodraj Lal alias Munshi Jatadhari Lal, for a period. of g years and that 
under the said lease, Rs. 2,205 was taken by the executant as peshgi money without 
interest and the rent was fixed at a sum of Rs. 2 2205. . Then the document proceeds 
to state thus: - BT Rt 

-~ ‘In respect of Rs, 29,496 the total sim of ere money, he should; for the satisfaction ofinterest 
thereon, get executed a usufructuary mortgage deed bearing a lower rate of interest in respect of 
8 annas share, i.e., half share in Mauza Lodipur Mahima Bigha, principal with cependencies, together 
knowgand unknown tola and tolas. . . . « for term of 15 years on fixing Rs. 2,205 
as the annual rental and by getting mortgaged “thereunder 8 aùnas proprietary interest, thikadari 
interest together with peshgi money’ and ‘the’ right to receive thikadari rent-from the sadi thikadars, 


Accordingly, at the request and entreaty of me, the executant, . the said Mahanthji took pity at my 
condition and agreed to my ima and got ready to get usufructuary mortgage deed executed. 


Therefore, I, the executant, . . . . have voluntarily let out in ijara with 
possession the whole and entire 8 annas; ‘i es half of Mauza Lodipur Mahima Bigha. . . . . 
for a peshgi money of Rs. 31,701. . . . that Rs. 29,496, the peshgi money bearing 


interest at $ per cent per month and Rs. "2,205, the peshgi money without interest, at an annual rental 
of Rs, 2,205 includirg revenue and cesses, for a term of 15 years, commencing from 1331 Fasli to 1345 
Fasli. . : . and havé put him in possession and occupation of the ijara property as my 
representative. Tt is desired that the said ijaradar should enter into and remain in possession and 
occupation ofthe ijara property and so long as the thika of Munshi Dodraj Lal alias Jatadhari Lal :. 

æ . isintact and in force, he should realize the rent from the above-named thikadars 
and their heirs and representatives in accordance with the stipulations made in the tbika patta, and 
kabuliat as representative of me, the exectitant, and bring it into his possession and use, that is to 
say, on his own Authority he should-set off Rs. 1,769-12-0 on account of the interest on the peshgi 
goncy bearing interest mentioned in this deed, year after year, and pay the remaining sum of 
Rs. 435-4-0, the amount of rent due by the sjaradar, i.e., the reserved rent, to me, the executant, and 
my heirs and representatives . .. The ijaradar should not make any default. If he 
does hag he and his heirs and representatives shall be held liable to pay interest at 3 per cent per month.’? 


Then the document proceeds to incorporate the terms agreed upon by the parties, to 
take.effect after the termination of the thikadari interest. It is stated : 


“<The ijaradar of this i ijara deed or his heirs and representatives on his own authority shall be 
competent to bring the thika property into his sir possession as ‘ijara property as a representative of 
me, the executant, in accordance, with the stipulations made in the patta and kabuliats after setting 
off Rs, 2,205 the peshgi money due,to the thikadars by me, the executant, against the annual thikadari 
rent. ‘The said ijardar should make his own arrangement for the cultivation of the i ijara property, 
get it cultivated by others, realise the nakdi and jinsi income of the ijara property from the tenants . -. 

. +, and appropriate the produce of both the shares thereof. I, the executant, and my 
heirs and representatives neither have nor shall have any right, claim and demand in respect of the 
produce or the income of the ijara property so long as the ijara deed is intact except getting Rs. 435-4-0, 
the rent after the payment and deduction of interest on the peshgi, monéy bearing interest,” 5 
The document then allocates the liability in respect of i improvements and sums spent 
in regard to boundary disputes to one or other of the parties to the document and 


then it continues to state: 


“The peshgi money amounting to Rs. 31,701 with and without interest as mentioned in this 
ijara deed has been realized from the ijaradar in this manner that I allowed Rs. 28, 246, the amount 
of loan principal with simple and compound interest as per account given below after remission of 
the interest due to the ijaradar under all the three mortgage bonds to be set off against the peshgi 
money by getting a note made to that effect on the back of the said mortgage bonds which I allowed 
to.remain with ijaradar as a proof of payment of the peshgi money covered by this deed............ 
‘The term of this ijara deed- with possession shall terminate in the month of Jeth, 1345 Fasli, when I, 
the executant, or my heirs and. representatives shall repay Rs..31,701 being the peshgi money with 
and wfthout interest mentioned in this deed in cash and in one lump sum to the said ijaradar or his 
heirs and representatives, I shall bring the ijara property into my sir Possession. If I do not repay 
the peshgi money. with and without interest on the expiry of the term of this ijara deed with posses- 
sion, then, till the repayment of the whole and entire peshgi money with and the without intengst, 
this ijara deed with possession shall precisely with all the stipulations remain in force and intact. }I, 
the executant, or.my heirs and representatives shall not put forward any sort of claim or demand in 
respect of an increase in the pee save and except the claim for getting rent as fixed and the men- 
tioned” Aboye. ssri eonenni ccc oa EuT O EANO EEEE EEE E eniai ...In security of 
the payment of the peshgi money with or without interest mentioned in this ijara deed I, the execu- 
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tant, have mortgaged, hypothecated, encumbered and made liable the ijara property. I do hereby 
make a trustworthy declaration that till the repayment of the entire peshgi money of the ijaradar 
T shall not in any’ way directly or indirectly on any allegation, mortgage, hypothecate, encumber 
and transfer the ijara property.”’ 

The gist ofthe aforesaid transaction may be stated thus: The executant was Sadebis 
ed to the other party in a large amount under mortgage bonds and otherwise. 
Through the intervention of common friends, with a view to salvage some property, 
the amount due from the executant to the other party was fixed in the sum of Rs. 
29,496 and it was settled that half share in: mauza should be given as security to the 
other party. “At the time of the execution of the document, there was an outstanding 
thika document in favour of a third party, whereunder the said party advanced a 
sum of Rs. 2,205 to the executant and agreed to pay Rs. 2,205 as annual rent. As 


the other party agreed -to discharge the advance paid by the third’ party to ‘the execu- 


ant, the right to collect the rent from him was also agreed to be given as security to 
the other party. With the result, the executant reeived Rs. 31,701 under the€ocu-. 
ment; out of which Rs. 29,496 bore interest.at 4 per cent. per month and Rs. 2,205 
did‘ not carry interest, presumably because the other party did not actually pay the 
amount to the executant, : The document-divided the transaction into two parts. 
The first part dealt with the terms goverriing the parties during the subsistence of the 
thikadari interest ; the second part mentioned the terms-binding on the parties after 
the expiry of the said interest. During the first period, the other party would receive 
the annual rent of Rs.'2,205 from the thikadars, set off Rs. 1,769-18-0° on account of 
interest on the peshgi money bearing interest and pay the remaining sum of Rs. 435-4-0 
as reserved.rent to.the executant. After the.expiry of the thikadari interest in 1338 
Fasli, the other party would take actual possession i by setting off Rs. 2,20%-the peshgi 
money due to the thikadars by the executant, against the annual thikadari rent. After 
getting possession of the ijara property, the other party would’ make. arrangements 
for its cultivation and appropriate the produce towards interest, paying the execu- 
tant only a'sum of Rs. 435-4-0 as rent. : The previous deéds were discharged and 
endorsements to that effect made on the back ‘of the documents. If the debt was 
not discharged within 1345 Fasli, it was agreed that till the repayment of the égtire 
peshgi-money, the ijara deed with possession would precisely with all stipulations 
remain in force and intact.. The executant, in express terms, undertook not to put 
forward any sort of claim or demand in respect of the increase in the produce except 


‘and Save to get rent as fixed in the document. . 


From the aforesaid summary of the recitals in- ‘the document, the following 
facts emerge: (1) The executant owed largesums of money to the other party ; 
(2) interest at $ per cent. per month was agreed to be paid on the sum of Rs. 29,496, 
ùe., on the entire consideration excluding that amount which was advanced by 
the thikadars to. the executant; (3).the manner- of discharging..the debt was. 
prescribed in the document, nainely, - that, during the subsistence of the 
thikadari interest, the other’ party would r receive the rent from the thikadars ‘and 
appropriate Rs. 1,769-12-0 on. account of. interest dnd pay a sur of Rs. 435-4-0: 
as rent to the executant and that after the expiry of the thikadari interest, the 
other party would take physical possession of the:land and appropriate the 
produce towards, interest and pay only a sum of Rs. 435-4-0 as rent to the 
executant ; (4) on the expiry of 15 years’ period or after the extended period, the 
‘executant "would pay the entire principal amount to the other party ; -(5) 8 annas. 
share in the mauza was specifically giveri as security for the amount payable by the 
executant. Under the document, there was a relationship of creditor and debtor 
between the parties and the property was given as security for the payment of the 
‘amount advanced with interest. Though the document is described as a cowle, 
the parties, who have had earlier transactions, must be deemed to have knoWn the 
nature of the transaction they were entering into. In clear and express terms, 
the nature of the transaction has been stated in more than one place. . The executant, 
r@quested the other party, in respect of the advance amount and interest, to get 
executed by him an usufructuary morigage deed bearing a lower rate of interest 


in respect of the 8 annas share, After mentioning the various terms, the executant 
restated the intention of the parties in the following terms: \ : 
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“ In security of the payment of the peshgi money with or without interest mentioned-in this ijara 
deed, L the exécutant, have mortgaged, hypothecated, encumbered and made liable the i ijara pro+ 


perty.” 

Therefore whatever ambiguity there might be in thé recitals that was dispelled 
by the unambiguous declaration made by the parties that the property was given 
as security‘ for the loan and the” document was executed as a'mortgage. The gist 
of the document v was not a letting of the premises, with a rent reserved, but a mort- 
gage of the premises with a small portion of.the income of it made payable to the 
plaintiff. There is, therefore no scope for the argument in this case that the docu- 
ment is a lease and not a mortgage. We hold, agreeing with the High Court, that 
the document is a mortgage and not a lease. 


e Even so, it was contended by the learned counsel for the appellant ‘that the 
document did not create an usufructuary mortgage but only an anomalous mòrt- 
gages This contention was raised as a foundation to the argument that if the docu- 

‘ment was an ariomalous mortgage, the rights and liabilities of the parties would 
be governed by the terms of the contract between them and not by the provisions 
of section 76 of the Transfer of Property Act. The question does not really fall to 
be decided in this case. Whether the transaction is an usufructuary mortgage or 
an anomalous mortgage, in the circumstances of the case, there will not be any 
difference in the matter of rendition of accounts, for in the ultimate analysis, as 
we would presently show, the true construction of the relevant terms of the docu- 
“ment would afford an answer to the questicn raised. We shall, therefore, proceed 

' to consider the question on the alternative basis. 


If it Was an usufructuary mortgage, it is contended by the appellant that he 
was not liable to render accounts to the mortgagor, as, under the mortgage deed; 
he was authorized to take the receipts in lieu of interest within the meaning of sec- 
tion 77 of the Transfer of Property Act. ane relevant Pee oe the Trankiey 
of Property Act are as- follows : : 


“* Section 76 : When during the, continuance of the mortgage, the mortgagee takes possession 
of the mortgaged property— 


(g) he must keep clear, full-and accurate accounts of all sums received and spent by him as 
mortgagee, and, at any time during the continuance of the mortgage, give the mortgagor, at his 
request and cost, true copies of such accounts and of the vouchers by which they are supported ; ."" 


(4) his receipts from the mortgaged property, or, where such property is personally occupied 
by him, a fair occupation-rent in respect thereof, shall, after deducting the expenses properly in- 
curred for the management of the property and the collection of rents and profits and the other ex- 
penses mentioned in clauses (¢) and (d), and interest theron, be debited against him, in reduction of 
the amount (if auy from time to time due to him on account of interest and, so far as such receipt , 
exceed any interest due, in reduction or discharge of the mortgage-money ; the surplus, if any, shall 
be paid to the mortgagor ;” 


“© Section 77 : Nothing in section 76, clauses (b), (d), (g) and (A), applies to cases ees there is a 
contract between the mortgagee and the mortgagor that the receipts from the mortgaged , property 
shall, so long as the mortgagee is in possession of the property, be taken in lieu of interest on the prin- 
cipal money, or in lieu of such interest and defined portions of the principal.” 


Section 76(g) of the Transfer of Property Act imposes a liability on a ‘mortgagee 
to keep, full and accurate accounts supported by vouchers. So too, he is under 
a statutory liability under clause (4) to debit the nett receipts of the mortgaged 
property in reduction, of the amount due to him from time to time on account of 
interest and where such receipts exceed any interest due, in reduction and discharge 
of the mortgage-money and to pay the surplus, if any, to the mortgagor. 
Therefore, every mortgagee in possession is bound to keep clear, full and accurate 
accounts and to render the accounts to the mortgagor in the manner prescribed in 
clause %4). But section 77 enacts an exception to the mortgagee’s liability under 
clauses (g) and (h) of section 76. Under that section (section 77); if there is a con- 
.tract between the mortgagor and the mortgagee, whereunder it is agreed that t hy 
“receipts of the mortgaged property should, so long as the mortgagee is in possessio 
of the property, be taken in lieu of interest and a defined portion of the principal, 
the mortgagee is freed from the statutory liability to keep accounts or to render 
accounts to the mortgagor in the manner prescribed under clauses (g) and (4) of 


s—8 
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section 46 of the Act. This is so because, the receipts are set off against the interest, 
there is nothing to account for. Therefore, to insist upon the mortgagée to keep 
accounts or render accounts.to the mortgagor would be an empty formality. The 
essential condition for the application of this section is that the réceipts from the 
property should be taken in lieu òf interest or in lieu of intérest ‘and a: defined portion 
of the principal. The contention ‘of the learned counsel for thé respondents is that 
unless the contract authorizes thé mortgagee to take the entire receipts in lieu of 
interest or'in lieu of interest, and defined portions of principal, this section, .cannot 
be invoked ; for it is said that the principle behind the section is that one is set 
off against the other, with the resùlt, there is nothing to be accounted for, whereas 
if only a part of the receipts is agreed to’ be paid towards interest’ or in lieu of such 
interest and defined portions of the principal, ‘there would be surplus in the hands 
of the mortgagee, which would have to be accounted for. On the basis of that 
distinction, an argument is advanced to the-effect that, as'in the present cat, ‘the. 
mortgagee had to pay 4 sum of Rs. 435-4-0 to the mortgagor, he-was not authorized 
by the mortgagor under the agreement to take the entire receipts in lieu-of interest, 
etc., within the meaning of section 77 of the Transfer of Property Act.. To put it 
differently, the argument is that out of the receipts from the mortgaged property 
a portion was paid to the mortgagor and the mortgagee was authorized to-take 
only the balance in lieu of interest and, therefore, there was no contract between 
the mortgagor and the mortgagee for the latter taking the entire feceipts in lieu of 
interest. We find: it difficult to accept this argument. Under Exhibit A-3, the . 
mortgagee undertook an unconditional obligation to pay a sum of Rs. 435-4-0 in 
réspect of the property mortgaged to him. This obligation was not made to de- 
pend upon the receipts from the property in the possession of the mortgagee. 
Whether there was yield from the land or not, he had to make the payment to the 
mortgagor. Though he had to pay the rent as a consideration for his enjoyment 
of the. land as a mortgagee, his liability did not depend upon the receipts 
from the land—he had to pay, receipts or no receipts. His liability was also 
not confined to the receipts, for he was under a personal obligation to'påy the 
amount to the mortgagor. On the other hand, the mortgagee was expressly 
‘authorized to take the entire income from the. land and appropriate the same to- 
wards interest and the morigagor agreed not to put forward any claim or demand 
in respect of any increase in the produce. Shortly stated, the mortgagee was under 
-a personal obligation to pay Rs. 435-4-0 to the mortgagor and had a right to take 
:the entire receipts from the land in lieu of interest. It is not a case, therefore, where 
receipts from the mortgaged property are divided between mortgagor and mort- 
Sagee, but one where the mortgagee pays a ‘specified amount to the mortgagor and 
appropriates the entire receipts in lieu of interest. We, therefore, hold that, under 
the mortgage deed, Exhibit A (3) there is acontract between the mortgagee-and 
the mortgagor within the meaning of section 77 of the Transfer of Property Act; 
‘to the effect that the receipts from the mortgaged property should be taken in lieu 
of interest., 

Relying upon the judgment of the High Court, a further attempt was made 
by the learned counsel for the respondents to contend that the mention of a specified 
.rate of interest in the document is indicative of the-fact that under the document 
the mortgagee would have-to’ take only such part of the nett receipts sufficient to 
„discharge the interest’ and credit the balance to the mortgagor. ‘The mere mention ` 
of a rate of interest does-not necessarily lead to the conclusion. ' The rate of interest 
may be stipulated. for estimating the amount payable towards interest so that the 
` parties may visualize whether the nett receipts could réasonably be set on, against 
‘the interest. The rate may also be given for: other reasons; 

. The Judicial Committee, in Pandit Bachchu Lal v. Chaudhri Syed ibaa Mah}, 

eld that notwithstanding the fact that-a particular rate of interest was mentioned ir 
the mortgage deed, there was a contract within the meaning of section 77 of the 
‘Transfer of Property Act. It was a case óf a mortgage with possession and a parti- 





1. (1933) 37 C.W.N. 457 P.Q). 
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cular rate of interest was mentioned in the mortgage deed. There was a provision 
for repayment of the principal either in whole or in part before the stipulated periods 
but it was otherwise provided that the mortgagee should appropriate the surplus 
profits towards interest, he having no claim to interest and the mortgagors having 
no claim to the profits. The Privy Council held, on a construction of the mort- 
gage deed; that the said deed contained a-contract within the meaning of section 
77 of the Transfer of Property Act, 1882. 


“In Exhibit A-3, though the rate of interest is’ stated at $ per cent. per month, 
it was obviously mentioned to enable the parties to approximately fix the amount 
to be appropriated by the mortgagee from and out of the rent received from’ the 
thikadar. No doubt, the same rate of. interest is also mentioned ‘when the parties 
are dealing with their rights after the expiry of the thikadari interest, but in more 
thaneone place they have stated in clear and unambiguous -terms that the mortgagee 
could appropriate the produce towards interest and that the mortgagor would not 
put forward any sort of claim or demand in respect of any increase in the produce. 
In view of the clearly expressed intention of the-parties, we cannot hold from the 
-mere fact that the rate of interest is mentioned that the document does not come 
under the purview of section 77 of the Transfer of Propery Act. We hold that 
section 77 of the Transfer of Property.Act applies to the document and therefore 
the mortgagee i$ not liable to render any account to'the mortgagor. 


On the footing that the mortgage is an anomalous mortgage, we arrive at the 
same result.’ The learned counsel for the appellant contends that if the mortgage 
is an anomalous mortgage, the parties are only governed by the provisions of 
section 98 of the Transfer of Property Act and not by .the provisions of section 
77 of the Acf. Section 98 says: s 


“ In the case ofan anomalous mortgage, the rights and liabilities of the parties shall be 
determined by their contract as evidenced in the mortgage-deed, and, so far as such contract does not 
extend by local usage.” : ‘ r 
The question whether this section excludes the operation of other relevant provisions 
ofthe Act, including sectiont 77, need not be considered in this case, for, whether 
section 77 applies, as the learned counsel-for the respondents (sic) contends, or the 
terms of the contract would govern the rights of the parties, as the learned counsel 
for the appellant argues, the result would be the same for the question to be decided 
is whether under the terms of the mortgage, the mortgagee has the right to appro- 
priate the entire nett receipts in lieu of interest. We have already held that in 
Exhibit A-3 not only there is such a recital but there is a specific term whereunder 
the mortgagor expressly agreed not to claim any produce received by the mortgagee. 
Whether section 77 applies or not, under the express terms’ of the contract,’ the 
appellant is not liable to render accounts for the excess receipts. i 


"No other point is raised before us .. In the result, the decree of the High Court 
is set aside and that of the Subordinate Judge is restored. “The appellant, will have 
his costs throughout. a : 


' Appeal allowed. 
Decree of Sub- Judge restored 


60 _ + THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). | . [1959 


: - SUPREME COURT OF INDIA. 7 
(Civil Appellate Jurisdiction.) 


". Present :—T. L, VENKATARAMA Arvar, P. B, GAJENDRAGADKAR AND A. K. 
Kakumanu Pedasubhayya and another 


v. 
Kakumanu Akkamma and another ‘ . .. Respondents. 


; Hindu Law (Mitakshara)—Partition—Suit by a minor—In the interests of or to the benefit of ” the minor,. 
test of—Filing of thé suit, if creates division of status—Death of minor before- decision—Suit if abates— 
- Maxim actio personalis moritur cum persona, if applies. E 7 emi 


Practice—Suit by minor for partition—Concurrent findings of the Courts below that the suit is notefor. tho- 
benefit of the minor-——Inteiference in second appeal. , i 


. - The District Munsiff, at the rehearing on remand of a suit for partition filed on behalf of a minor 
on April 2, 1942, found that the minor was born on December 20, 1939, that the sale by the father (D-1) 

of the family properties on May 9, 1939 and the purchases of items 2 and 11 in the names of his step- 

brothers (D-2 and D-3) on June 1, 1938 and June 14, 1939, were anterior to the birth of the plaintiff” 
and no cause of action for partition could be founded thereon. He also held on the evidence that the 

purchase of items 2 and 11 wasnot shown tohave been madewithseparate funds and that therefore they 
belonged. to the joint family and further that the family owed no debts and that ¢he allegations contra. 
in the written statements of defendants 1 to 3 were not made out. But he, however, held that this 
did not furnish a cause of action for partition. In the result he dismissed the suit. The Subordinate 
Judge on appeal affirmed all the above findings.and agreed with the Munsiff that as the sale and 

purchases were made prior to the birth of the minor plaintiff the suit for partition basedethereon was. 
not maintainable. The matter was taken on second appeal to the High Court of Madras by the 

mother of the plaintiff (the minor then dead) as second plaintiff and it held that as the defendants. 
1 to 3 had falsely claimed that items 2 and 11 were the separate properties of defendants 2 and 3 their 

interests were adverse to that of the minor and that the suit for partition was clearly beneficial to 

him ; it accordingly granted.a preliminary decree for partition. Hence the appeal to the Supreme 

Court on leave granted under Article 136 of the Constitution. It was contended (1) that there- 
was a concurrent finding of two Courts that the suit was not instituted for the benefit of the minor 
and that the High Court had no power to reverse it in second appeal and (2) that in any event, as. 
the minor plaintiff had died before the suit was heard and before the Court could decide if it was 

for his benefit the action abated and the mother could not continue the suit as his legal representative, 

(3) that the cause of action is personal and dies with him. 


Held, the finding of the Subordinate Judge was only that as the impugned sale and purchases. 
were made before the minor plaintiff was born, no cause of action for partition could be founded by 
him thereon. .‘It is a clear misdirection. The real point is whether the defendants were acting adver-- 
sely to the minor, and if, after he was born they used the documents—though innocent at their coming’ 
into existence—for the purpose of defeating the rights of the minor to the properties therein comprised,. 
that would be conduct hostile to him to justify partition. The Courts below had therefore. mis- 
understood the real point for decision and the High Court in second appeal could interfere with their 
finding albeit concurrent. S i i : 


-.. Appellants 


The proposition of law that the power to bring about a division (in status) between a minor and 
his coparceners rests only with the Court and not with any other person, as held in Chelimi Chetty v. 
Subbamma, (1917) 1.L.R. 41 Mad. 442: 34 M.L.J. 213 is clearly erroneous. When a Court decides a. 
suit for partition is beneficial to the minor, it does not by itself bring about a division in status. The 
Court is not in the position of a super-guardian of a minor expressing on his behalf an intention 
to become divided. That intention is expressed by the next friend of the minor and the.function of 
the Court is merely to decide whether that other person has acted in the best interests of the 
minor in expressing on his behalf the intention to become divided. The position is made clear 
when regard is had'to what takes place when there isa partition involving a minor outside Court 
(¢.g.) partition between father and his minor son. If the minor does not show that that is. 
prejudicial to him the partition is binding on him. (Vide Balakishen Das v. Ram Narain Saku, L.R. 
(1903) 30 I.A. 139). It is immaterial that the minor was represented in the transaction not by 
a legal guardian but by a relation as to bind him. 


When the law permitsa person interested in a minorto acton his behalf, any declarafion to 
become divided made by him on behalfofthe minor must be held to result in severance in status. 
subject only to the Court deciding whether itis beneficial to the minor ; and a suit instituted on 
hif behalf if found to be beneficial must be held to bring about a division in status. 


Rangasayi v. Nagarathnamma, (1933) I.L.R. 57 Mad. 95: 65 M.L.J. 630 (F.B.) ; Ram Singh v. 
Fakira, 1.L.R. (1939) Bom. 256; Mandli Prasad v. Ramcharanlal, I.L.R. (1947) Nag. 848, approved. 
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The true-effect of a decision of a Court that the action is beneficial to the minor.is not'to' create 
in the minor proprio vigore a right-which he did not possess before but to recognise the right which 
had accrued to him when the person acting on his behalf instituted the action. What brings about 
the severance of statusis the action of the next friend in ` instituting the suit; the’ decree of Court . 
tnerely rendering i it effective by deciding it is for ‘the benefit of the minor, r- 


The maxim actio personalis moritur cum ` persona “has application only when the action is one for 
‘damages for a personal wrong and as a'suit ‘for partition is a suit for property the rule iñ question 
has no application. ' 

Appeal by. Special Leave from the: jnar and Decree, dated the roth April, 
1953, of the Madras High Court in Second Appeal No, 1815 of 1949, arising out of the 
Judgment and Decree, dated the 28th January, 1949, of the Court of Subordinate 
Judge, Bapatla, in A.S. Nó. 188 of 1947, against the Judgment and Decree, dated 
the*°agrd December, 1946, of the District Munsif, Orgole, in O.S. No. 139 of 1946. 


M. C. Setalvad, Attorney-General for India (R. Ganapathy Aiyar, Advocate, with 
him), for Appellants. ; ci 


21i. 


A. V.. Viswanatha Sastri, Senior Advocate (a. R. ‘Rangaswami Auga T. Sa 
Venkataraman and K. R. Choudhury, Advocates, with him); for Respondents, n 


“The Judgment of the Court was delivered by 


Venkatarama‘Aiyar, 7.—This appeal arises out of a suitfor partition of joint family 
properties instituted on April 2, 1942, in the Court of the District Munsif, Ongole;‘on 
behalf of one Kakumanu Ramanna, a minor of the age.of about 24 years by his 
maternal grandfather, Rangayya, as his next friend. The firxt ‘defendant is his 
father. The second and third defendants are tlie sons of the first defendant by. his 
deceased first wife. The fourth defendant is the second wife of the first defendant 
and the mothèç of the plaintiff. ' The-fifth defendant is the daughter of the first defen- 
dant by the fourth defendant. 

. Inthe plaint, three grounds were put forward as to why the minor plaintiff Joni 
have partition : (1) It was said that the mother of the plaintiff was ill-treated, and 
there was neglect to maintain her and her children. Both the District Munsif and 
the Subordinate Judge ori appeal, held that this had not been ‘established, and no 
further notice need be taken.ofit. (2) ‘It was then said ‘that there had been a sale of 
the family properties to one Akkul Vehkatasubba ` Rêddi for Rs. 2,300, that there 
was no necesssity ‘for that sale, and that its object, was only to injure the plaintiff. 

: That sale is dated May 9, 1939. (3) Lastly, it was ‘alleged, that item 2 had been pur- 
chased on June 1, 1938 and-item 11 on June 14, 1939, with joint family funds, but 
that the sale-deeds had been taken in the names of the second and third defendants, 
with a view to diminish the assets available to the plaintiff. In addition to these allega- 
tions, it was also stated in the plaint.that the family was in good circumstances, and 
that "there were no debts owing -byit. On June 20,1942, the defendants filed, 
their written statements, wherein they claimed that the purchase of items 2 and 11 
had been made with the separate funds of the second and third’ defendants, and 
that the joint family had no title to them. They further alléged that the family had. 
debts to the extent of Rs.2,600. Sometime in January, 1943, the minor plaintiff 
died, and’ his mother who was thé fourth defendant was recorded as his legal re- 
presentative, and transposed as the second plaintiff. 

The suit was in the first instance decreed, but on appeal, the Subordinate Judge: 
remanded the case for trial on certain issues. At the re-hearing, it was proved that: 
the first plaintiff was born on December 20, 1939. On that, the District Munsif held: 
that the sale of the family properties to Akkul Venkatasubba Reddi and the purchase 
of i items 2 and 11 in the names of the second and third defendants having been an- 
terior to the birth of the minor plaintiff, no cause of action for partition could be 
founded thereon. The District Munsif also held on the evidence that the purch 

eof items 2 and 11 was not shown to have been made with separate funds and that) 
therefore they belonged to the joint family and further that the family owed no 
debts and that the allegations contra in the statements were not made out. But he 
held, however, that this did not furnish a causé of action for partition. In the result, 
he dismissed the suit. There was an appeal against this judgment to the Court of the’ 
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Subordinate Judge of Bapatla, who affirmed the findings of the District Munsif that 
items 2 and 11 belonged to the joint family, and that there were no debts owing by it. 
But he also agreed with him that as the sale and purchases in question were prior to, 
the birth of the minor plaintiff, the suit for partition based thereon was not maintaina- 
“ble. He accordingly dismissed the appeal. The second plaintiff took the matter in 
second appeal to the High Court of Madras, and that was heard by Satyanarayana 
Rao, J., who held that as the defendants had falsely claimed that items 2 and 11 were 
the separate properties of the second and third defendants, their interest was adverse 
to that of the minor and that the suit for partition was clearly beneficial tohim. He 
accordingly granted a preliminary decree for partition. The present appeal has 
been brought against it on leave granted by this Court under Article 136. 


The learned Attorney-General: «who appeared for the appellants aad two 
contentions in support of the appeal: (1) that there was a concurrent finding by 
both the Courts below that the suit was not instituted for the benefit of the minor, and 
that the High Court had no power to reverse it in second. appeal ; and (2) that, in 
any event, as the minor plaintiff had died before the suit was heard and before the 
Court could decide whether. the institution of the suit was for his benefit, the action . 
abated and could not be continued by his mother as his legal representative. 


_ On the first question, the contention of the appellants is that it is a pure gues- 
tion of fact whether the institution of a suit is for the benefit of a minor or not, and 
that a finding of the Courts below on that question is not liable to be interfered with 
in sécond appeal. But it must be observed that the finding of the, Subordinate 
Judge was only that as the impugned sale and. purchases were made before the minor 
plaintiff was born, no cause of action for partition could be founded by him thereon 
and that, in our opinion, is clear misdirection. The transactions in „question Were. 
relied on ‘by the minor plaintiff as showing that the defendants were acting adversely. 
to him, and that it was therefore to his benefit that,there should be a partition. , It is 
no doubt true that as the plaintiff was not born on the date of those transactions, the 
defendants could not have entered into them with a view to injure him, though even 
as to this it should be noted that in May and June, 1939, when the transactions Were 
concluded the first plaintiff was in the womb, and the first defendant admits knowledge 
of this, in his evidence. But assuming that there was no intention to defeat the rights 
of the first plaintiff at the time when the transactions in question were entered into,. 
that does not conclude the matter. The real point for decision is whether the defen- 
dants were acting adversely to the minor, and if, after he was born, they used docu- 
ments which might have been innocent when they came into existence, for the purpose 
of defeating his rights to the properties comprised therein, that would be conduct. 
hostile to him justifying partition. Now, what/are the facts? In the written 'state- 
ments which were filed shortly after the institution of the suit while the first plaintiff 
was alive, defendants 1 to 3 combined to deny his title to items 2 and ‘11, and at the 
trial, they adduced evidence in support of their contention that they were the separate 
properties of defendants 2 and 3. Even in the Court of Appeal, the defendants persist- 
ed in pressing this claim, and further maintained that the joint family had debts, and 
both the Courts below had’ concurrently held against them on these issues. These 
are inaterials from which it could rightly be concluded that it was not to the interest. 
of the minor to continue joint with the defendants, and that it would be beneficial tox 
him to decree partition. In holding that, as the transactions in question had taken. 
place prior to his birth, the minor could not rely on themas furnishing a cause of action,. 
the Courts below-had misunderstood the real point for determination, and that was a 
ground on which the High Court could interfere with their finding in second appeal. 

We accept the-finding of the High Court that the suit was instituted for the beaefit of 
the minor plaintiff, and in that view, we proceed to consider the second question rais- 

by the learned Attorney-General and that is the main question that was pressed 
fire us-—whether the suit for partition abated by reason of the death of the minor ° 
efore it was heard and decided. : i 


' ‘The contention on behalf of the appellanits is that while in the case of an n adult’ 
coparcener a clear and unambiguous expression on his part of an intention to become 


a eee PEDASUBHAYYA Us AKKAMMA (Venkatarama Aiyar, F.)« 6 


divided will have the effect of bringing about a division in status and the filing of a 
suit for partition would amount to such an expression, that rule can have no applica- 
tion in the case of a minor, as under the law he is incapable of a volition of his own, 
It is conceded by the appellants that a suit for partition could be entertained on be- 
half of a minor plaintiff, and decreed if the Court decides that itis inthe interests of the 
minor. But it is said that in such a case, the Court exercises on behalf of the minor 
a volition of which he is incapable, that it is not until that volition is exercised by the 
Court that there can be a division in status, and that, therefore, when a minor plain- 
tiff .dies before the Court adjudicates on the question of benefit to him, he dies an 
undivided coparcener and his interest survives to the other coparceners and does not 
devolve on his heirs by inheritance. The contention of the respondents, on the other 
hand, is that a suit for partition instituted on behalf ofa minor coparcener stands on the. 
same footing as a similar suit filed by an adult coparcener, with this difference that 
if thessuit is held by the Court not to have been instituted for the benefit of the minor 
it is liable to be dismissed, and no division in status can be held to result from such 


_anaction. In other words, it is argued that a suit for partition on behalf of a minor 


effects a severance in status from the date of the suit, conditional on the Court hold- 
ing that its institution is for the benefit-of the minor. ` mo ; 
_ The question thus raised is one of considerable importance,.on which there has 
been divergence of judicial opinion. While the decisions in Chelimi Chetty v. Subbamma}, 
Lalia Prasad v. Sti Mahadeoji Birajman Temple?, and Hari Singh v. Pritam Singh®, hold 
that when a suit for partition is filed on behalf of a minor plaintiff there is a division 
in status only if and when the Court decides that it is for his benefit and passes a. 
decree, the decisions in Rangasayi v. Nagarathnamma*, Ramsing v. Fakira5, and 
Mandliprasad v. Ramcharanlal*, lay down that when such a suit is decreed, the seve- 
rance in statug relates back to the date of the institution of the suit. While Chelimz 
Chetty v. Subbamina+, decides that when a minor.on whose behalf a suit is filed dies. 
before hearing, the action abates it was held in Rangasayi v. Nagarathnamma', and 
Mandliprasad v. Ramcharanlal® that such a suit does not abate by reason of the death 
of the minor before trial, and that it is open to his legal representatives to continue 
the suit and satisfy the Court that the institution of the suit was for the benefit of the 
minor, in which case there would be a division in status-from the date of the plaint 
and the interésts of the minor in the joint family properties would devolve on his. 
heirs. To decide which of these two views is the correct one, we shall have-to examine 
the nature of the right which a minor coparcener has, to call for partition and of the 
power which the Court has, to decide whether the partition in question is beneficial 
to the minor or not. van J 
Under the Mitakshara law, the right of a coparcener to share in the joint family 
properties arises on his birth, and that right carries with it the right to be maintained 
out of those properties suitably to the status of- the family so long as the family is 
joint and to have a partition and separate possession of his share, should he make a. 
demand for it. The view was at one time held that there could be no partition, un- 
less all the coparceners agreed to it or until a decree was passed in a suit for partition. 
But the question was finally settled by the decision of the Privy Council in Girja Bai v. 
Sadashiv Dhundiraj’, wherein:it was held, on a review of the original texts and adopt= 
ing the observation to that effect-in Suraj Narain v. Ikbal Narain®, that every coparce- 
ner has got, a right to become divided at'his own will and option whether the other 
coparceners agree to it or not, that a division in status takes place when he expresses, 
his intention to becomeseparate unequivocally and unambiguously, that the filing of a 
suit for partition is: a clear expression of such an intention, and that, in consequence. 
there is a severance in status when the action for patition is filed. Following this view 
to its logical cònclusion,it was held by the- Privy Council in Kawal Nain v. Prabhu Lal®, 





i. (1917) 34 M.L.J. 213 : LLR. 41i Mad, - 6. nae (94) Neg, 848. k ve Ni 
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_ that even if such a suit were to be: dismissed, that would not äffect'the division in 
status which must*be held- to have taken place, when the action was instituted, 
Viscount- Haldane observed: - E ; ` í 


' 


. -< ʻA decree may be necessary for vorig out the result our of the servace and for allottin ting hee 
shares, but the status of the plaintiff as separate in estate is brought about by his assertion o his s right 
to saepatait;; whether he obtains a consequential judgment or not,’ 


‘The law being. thus settled as regards coparceners Kis are sui juris, the question 
is hetner it operates differently when the coparcener who institutes the suit for parti- 
tion isa minor acting through his next friend. Now, the Hindu Law makes no distinc- 
tion between a major coparcener and a minor coparcener, so far ‘as their rights: to 
joint properties are concerned. A minor is, equally witha major, entitled ta be 
suitably maintained out of the family properties, and at partition, his rights are precise- 
ly those ofa major. -Consistently with this position, it has long been settled thate suit 
for partition on behalf of a minor ¢oparcener is maintainable in-thée same’ manner‘as 
-one filed by an adult coparcener, with this difference that when the plaintiff is a 
minor the Court has.to be satisfied that the action has been, instituted for his.benefit. 
Vide the authorities cited in Rangasayi v. Nagarathnamma’, at page 137. ‘The course 
.of the law may be said, thus far, to have had smooth-run.. But.thén came the decision 
in Girja Bai v. Sadashiv Dhundiraj?, which finally established that ‘a division in status 
‘takes place when there is’ an ‘unambiguous. declaration by. a coparéener of his inten- 
tion to separate, and that the very iristitution of a suit for partition constituted the 
-expression of such an intention. Thé quéstion then arose how. far this principle could 
ibe applied, when the suit for partition was instituted pot by-a major but by a minor 

„acting through his next friend. Theview was expressed that as the minor had; under 
the law, no volition of his own, the rule in question had no application fo him, Itwas 
not, however, suggested that for that reason no, „suit for partition could be mantained 
on behalf ofa minot, for such a stand would be: contrary to the law as laid:down in a 
-series of decisions and must, if accepted, expose.the estate of the minor to the perils of 
-waste and spoilation.by coparceners acting adversely. to him. But what was.said was 
that when a Court decides that a-partition. is for the benefit of a-minor; there 
-is a division brought about.by such decision and.not otherwise. It would follow from 
this that if a minor died before the Court decided. the question of benefit he.would 
‘have died an undivided a of his family and-his heirs could not continue the 
action. ae Ta L z A IA : : 


‘In Chelimi Chetty’ v. San the point directly arose for decision hintien on thé 
-death of a minor plaintiff the suit for. partition instituted on his behalf could be conti- 
nued by his legal representatives. Jt was held that the rule that the institution of a 
-siit for partition. effected a severance of joint status was not applicable to a suit insti- 
tuted on behalf of a minor, and that when he died-during the pendency of the suit, his 
légal representative was not entitled to continue it. The ground of this decision was, 
‘thus stated: ” 


< “Tt was PRE aan by the learned pleader for the respondent that as the plaint states facts 
„and circumstances which, if proved, would be good justification for the Court decreeing- -partition, 
therefore at this.stage we ’miust proceed on the basis that there was a good cause.of action and ‘there 
was thus a severance of status effected by the institution of the suit. This clearly does not amiount 
sto anything more than this, that it is open to a person who chooses to act on behalf of a minor, member 
of a Hindu family to exercise the discretion on his behalf to effect a severance. What causes the’ 
severance ofa joint Hindu family is not the existence of certain facts which would justify any member 
‘to ask for partition, but it is the exercise of the option which the law lodges in a member of the joint 
-family to say whether he shall continue to remain joint or whether he shall ask for a divisior. In the 
-case of an adult he has not got to give any reasons why he asks for partition but has simply,to say 
that he wants partition, and the Court is bound-to give him a decree. In the case of a minor the law 
gives the Court the power to say whether there should be a division or not and we think that it will 
to considerable complications and difficulties if we are- to say that other persons also have got 

HT discretion to create a division in the family, purporting to act on behalf ofa 2 minor.” : 


a 
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-"Fhis decision was cited with approval in Lalia Prasad v. Sri Mahadeoji Birajman 
Templet, where it was observed : . 

“The effect, therefore, we think, of an’action brought by a minor through his next friend is not 

to create any alteration Of status of the family, because a minor cannot demand as of right a separation; 


‘it is only granted in the discretion of the Court when, in the circumstances, the action appears to be 
for the benefit of the minor. See Chelimi Chetty v. Subbamma ?.” 


In Hari Singh v. Pritam Singh?®, a suit for partition instituted on behalf of a minor 
was decreed, the Court finding that it was for the benefit of the minor. The question 
then arose as to the period for which the karta could be made liable to account. It 
was held, following the decisions in Chelimi Chetty v. Subbamma®, and Lalta Prasad v. 
Sri Mahadeoji Birajman Temple1, that as the severance in status took place only on the 
déte of the decision and not when the suit was.instituted, the liability to account arose 
only from the date-of the decree and not from the date of the suit. It may be mention- 
ed tfat in Chhotabhai v. Dadabhai*, Divatia, J., quoted the decision in Chelimi Chetty v. 
Subbamma*, with approval, but as pointed out in Ramsing v. Fakira, and by the learn- 
ed.Judge himself in Bammangouda v. Shankargouda®, the point now under considera- 
tion did not really arise for decision in that case, and the observations were merely 
‘biter. It is on the strength of the above authorities that the appellants contend that 
when the minor plaintiff died in January 1943, the suit for partition had abated, and 
that his mother had no right to continue the suit as his heir. 


. Now, the ratio of the decision in -Chelimi Chetty v. Subbamma*—and it is this 
decision that was followed in Lelia Prasad’s Case1,. Hari Singh v. Pritam Singh? and 
Chhotabha v. Dadabhai* isthat the power to bring about a division between a 
minor and his coparceners rests only with the Court and not with any other 
person, and that, in our judgment, is clearly erroneous. When a Court decides 
“that a suit for partition is beneficial to the minor, it does not itself bring about 
a division in status. The Court is.not in the position of a super-guardian 
of a minor expressing on his behalf an intention to become divided. That 
intention is, in fact, expressed by some other person, and the function which 
the Court exercises is merely to decide whether that other person has acted in 
the best interests of the minor.in expressing on his .behalfan intention to become 

- divided. The position will -be clear when regard is had to what takes place 
when there.is'a partition outside Court. In such a partition, when a branch consis- 
ting of a father and his minor son becomes divided from the others, the father acts 
on behalf of the minor son as well ; and the result of the partition is to effect a severan- 
ce in status between the father and his minor son, on the one hand and the other 
-coparceners, on the other. In that case, the intention of the minor to become sepa- 
tated from the coparceners other than his father is really expressed on his behalf by his 
father. But it may happen that there is a division between the father and his own 
minor son, and in that case, the minor would normally be represented by his mother 
‘or some other relation, and a partition so entered into has been recognised to be valid 
and effective to bring about a severance in status. The minor has no doubt the right to 
have the partition set aside if it is shown to have been prejudicial to him ; but if that 
js, not established, the partition is binding on him. Vide Balkishen Das v. Ram 
Narain Sahu”. And even when the partition is set aside’on the ground than it 
is unfair, the result will be not to annul the division in status created by the parti- 
ition but to entitle the minor to a re-allotment of the properties. It is immaterial 
‘that the minor was represented in the transaction not by a legal guardian but by a, 
yelation. > Itis true, as held in Gharib Ullah v. Khalak Singh? that no guardian can be 
appointed with reference to the coparcenary properties to a minor member-in a joint . 
family, because it: is the karta that has under the law the right of management in 
respect of them and the riglit to represent the minor in transactions relating to themg 
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: But that is only when the family is joint, and so where there is disruption of the joint 
status, there can be no question of the right of a karta of a joint family as such to act on 
behalf of the minor, and on‘the authorities, a partition entered into on his behalf 

` by a person other than his father or mother will be valid, provided that person acts in 

- the interests of and for the benefit of the minor. 


If, under the law, it is competent to a person other than the father or mother 
of a minor to act on his behalf, and enter into a partition out of Court so as to bind 
him, is there any reason why that person should not be competent when he finds that 
the interest of the minor would best be served by a division and that the adult co- 

. parceners are not willing to effect a partition, to file a suit for that purpose on behalf 
of the minor, and why if the Court finds that the action is beneficial to the minor, 
the institution of the suit should not be held to be a proper declaration on beha}f of 
the minor to become divided so as to cause a severance in status? In our judgment, 

_. when the law permits a person interested in a minor to act on his behalf, any ecla- 

. ration to become divided made by him on behalf of the minor must be held to result 

.in severance in status, subject only to the Court deciding whether it is beneficial to 

the minor ; and a suit instituted on his behalf if found to be beneficial must be held 

to bring about a division in status. ‘That was the view taken in a Full Bench deci- 

sion of the Madras High Court in Rangasayi v. Negarathnammat, wherein Ramesam, 
J., stated the position thus : 


“ These instances show that the object of the issue whether the suit was for the benefit of the 

` minor is really to remove the obstacle to the passing of the decree. It is no objection to the maintaina- 
bility of the suit.. .In my opinion therefore in all such cases the severance is éffected from the date 

. of the suit conditional on the Court being able to find that the suit when filed was for the benefit of 


‘the minor.” 
‘The same view has been taking in Ramsing v. Fakira?, and Mandliprasad v. Ramcharan- 
- lal3, and we agree with these decisions. ° - 
On the conclusion reached above that it is the action of the person acting on 
behalf of a minor that brings about a division in status, it is necessary to examine what 
the nature of the jurisdiction is which the Courts exercise when they decide whether 
a suit is for the benefit of a minor or not. Now, the theory is that the Sovereifn as 
parens patriae has the power, and is indéed under a duty to protect the interests of 
minors, and that function has devolved on the Courts. In the discharge of that func- 
tion, therfore, they have the power to control all proceedings before them wherein 
minors are concerned. They can appoint their own officers to protect their interests, 
and stay proceedings if they consider that they are vexatious. In Halsbury’s Laws 
‘of England, Vol. XXI, page 216, para. 478, it is stated as follows : 

“ Infants have always been treated as specially under the protectidn of the Sovereign, who, a 
parens patriae, had the charge of the persons not capable of looking after themselves. This jurisdiction 
‘over infants was formerly delegated to and exercised by the Lord Chancellor ;-through him it passed 
to the Court of Chancery, and is now vested in the Chancery Division of the High Court of Justice. 
It is independent of the question whether the infant has any property or not.” 

It is in the exercise of this jurisdiction that Courts require to be satisfied that the 
next friend of a minor has in instituting a suit for partition acted in his interest. When 

. therefore, the Court decides that the suit has been instituted for the benefit of the 
` minor and decrees partjtion, it does so not by virtue of any rule, special or peculiar to 
Hindu law but in the exercise of a jurisdiction which is inherent in it and which ex- 
tends over all minors. The true effect of a decision of a Court that the action is bene- 
ficial to the minor is not to create in the minor proprio vigore a right which he did not 
‘possess before but to recognise the right Which had accrued to him, when the person 
_acting on his behalf instituted the action. Thus, what brings about the severance in 
status is the action of the next friend in instituting the suit, the decree of the Court 
~, merely rendering it effective by, deciding that what the next friend has done is ‘for 

: “tye. benefit. of the minor., L Gaum- m ooa a a 

It remains to consider one other argument advanced on behalf of the appellants, e 

It was urged that the cause of action for a suit for partition by a minor was one perso. 
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nal to him, and that on his death, before hearing, the suit must abate on the princi- 
ple of the maxim, actio personalis moritur cum persona. But that maxim has application 
only when the action is one for damages for a personal wrong, and as a suit for parti- . 
tion is a suit for property, the rule in question-has no application to it. That was the 
view taken in Rangasayi v. Nagarathnamma}, at pages 137-138 and in Mandliprasad v. 
Ramcharanlal®, at page 871, and we are in agreement with it. 

All the contentions urged in support of the appeal have failed, and the appeal is 
accordingly dismissed with costs. 


The amounts paid by the appellants to the respondents in pursuance of the 
order of this Court, dated 7th March, 1958, will be taken into account in adjusting 
the rights of the parties under this decree. 

e 


Appeal dismissed. 
° SUPREME COURT OF INDIA. i 
5 (Civil Appellate Jurisdiction.) 


. PRESENT :—S. R. Das, Chief Justice, T. L. VENKATARAMA Arver, B. P. SINHA, 
§. K. Das anp A. K. SARKAR, JJ. i ë : 


Shri Ram Krishna Dalmia and others .- Appellanis* 
f - 2. 
Shri Justice S. R. Tendolkar and others .. Respondents. 


Constitution of India, 1950, Article 246, Entry 94 in List I and Entry 45 in List ITI of the seventh Schedule 
thereto—ConsPuction—Legislative powers of Parliament under—Expressions ‘* with respect.to ” in the Article ad 
ss for the purpose of” in the entries—-The Commissions of Inquiry Act (LX of 19 52) —Constitutional validity. 


Commissions of Inquiry Act (LX of 1952), section 3—Notification under, S.R.O. 2993, dated 11th December 
1956—Validity—If goes beyond the Act—HIf discriminatory and violative of equal protection of laws (Article 14, 
of the Constitution of India, 1950). x 


According to the well-recognised rule of construction of a Constitution the legislative heads should 
be construed very liberally and that it must be assumed that the Constitution intended to give the 
lature not only the power to’ legislate with respect to the particular legislative topic but also 
with respect to all matters ancillary thereto. Indeed the very use of the words ‘ with respect to” 
in Article 246 of the Constitution of India, 1950, supports this principle of liberal construction. The 
words “‘for the purpose of” in the.Entry 94 in List I and Entry 45 in List III of the Seventh Schedule 
indicate that the scope of the inquiry is not necessarily limited to the particular or specific matter 
enumerated in any of the entries in the List concerned but may extend into collateral matters which 
may be necessary for the purpose, legislative or otherwise of those particular matters ; a careful perusal 
of the language used in Entry 45 of List III clinches the matter. “Under Article 246 read with this 
entry, Parliament as well as the Legislature of a State may make a law with respect to “inquiries for the 
purpose of any of the matters in List If”. But Parliament has no power to make a law with respect 
to any of the matters enumerated in List II. Therefore when Parliament makes a law under Article 
246 read with entry 45 in List III with respect to any inquiry for the purpose of any of the matters 
in List 11, such law can-never be one for inquiry for the purpose of future legislation by it. It cannot 
therefore be held that the inquiry which may be set up by a law made under the two entries is, in its 
scope and ambit, limited to future legislative purposes only, as contended by the petitioners and up 
held’ by the High Court. i : 


In Bhudan Choudhry v. The State of Bihar, (1955) 1 S.C.R. 1045 at 1048-49 : 1955 S-C.J. 163, the 
true meaning and scope of Article 14 of the Constitution has been -explained and the principle 
enunciated therein has been consistently adopted and applied in later cases. After stating the 
principles established by its decisions the Court held that a Statute coming up for decision as to its 
validity under Article 14, may. be placed under 5 classes namely :— —* ` i g 


(1) A Statute may itself indicate the persons or things to whom its provisions are intended to 
apply and the basis of classification may-appear.on the face of the statute or may be gathered -from 
the.surrounding circumstances known or brought to the notice of the Court. Then.the Court has'to 
examine whether such classification canbe reasonably regarded as based on some differentia and ~ 
whethes such differentia has a reasonable relation to the object:sought. to be achieved, no matter 
whether the provisions are intended to apply to a particular person or.thing only or to a certain class 
of persons or things.: Ifthe classification satisfies the tests the Statute will be upheld _as‘constitutional.” 


i (2) A Statute may direct the provisions against-one individual person or thing or to several 
of them but no reasonable basis of classification may, appear on the face of it or be ‚deducible from 
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7 
surrounding circumstances or matters ofcommon knowledge. In that case the law will be struck 
down as an instance of naked discrimination. 


(3) A Statute may, without itself making any classification, leave it to the discretion of Govern- 
ment to select or classify persons or things to whom its provisions are to apply. In this case the Court 
will examine and ascertain if the Statute has laid down any principles or policy for the guidance of the 
exercise of discretion by the Government in the matter of such selection or classification. If on such 
scrutiny it finds that no such principles or policy is laid down it will be struck down on the ground 
that the Statute provides for the delegation of arbitrary and uncontrolled power to the Gavernment 
so as to enable it to discriminate between persons and things similarly situate and that therefore the 
discrimination is inherent in the Statute itself. In such a case the Court will strike down both the law 
as well as the executive action taken under such a law. ' : 


(4) A Statute may not make a classification of the persons or things for the purpose of applying 
its provisions and may leave it to the discretion of the Government to select and classify but may at 
the same time lay down a policy or principle for the guidance of the exercise of the discretion by*the 
Government in the matter of such selection and classification ; the Court will uphold that law as 
constitutional. ; ` e 

(5) A Statute may leave it to the discretion of Government to select and classify the persons 
or things for applying the provisions according to the principles and policy laid down by the Statute 
itself for the guidance of the Government in that behalf. If the Government in making the selection 
or classification does not proceed on or follow such policy or principle, in such a case, the executive 
action but not the statute should be condemned as unconstitutional. 


The preamble to the Commissions of Inquiry Act (LX of 1952) and the provision in section 3 
thereof could be construed as making a classification itself and the classification is reasonable an 
thereby the law falls in class (1) or at least as laying down the policy or principle “for the guidance of 
‘the Government with sufficient clarity so as to bring the law within class (4). It cannot therefore be 
held that an arbitrary or uncontrolled power has been delegated to the Government and that the 
Jaw itself is bad. ` : 
`e Case-law referred. ; i 
It is not correct to say. that the Legislature or the Government, the former by authorising the 
appointment of a commission and the latter in appointing one, have arrogated to themselves judicial 
yowers which do not belong to their respective domains. Neither the Parliament nor the Government 
jas undertaken by itself to hold the inquiry. Further the Commission can only make recommen 
dations which are not enforceable proprio vigore; so no question of usurpation of judicial functions 
arises in the case. , : = a 
Quaere. Whether an Act conferring on the appropriate Government power to set up a commision 
with judicial powers cannot be supported as a law made under some entry in List I or ITE ? (Not 
‘decided as unnecessary). ` 


It is no doubt open to the petitioners to question the notification impugned as unconstitutional 
for the setting up of the commission by the Government may not'be in accordance with the principle 
or policy of the law. i : 

The objection that there had been previous inquiries cannot be upheld ; the Bhaba Committee 
at page 29 of its Report, contemplates further inquiries to be made regarding some matters relating 
to companies. Further.the appropriate Government is empowered to appoint a Commission of 
Inquiry if, in its opinion, it is necessary so to do. The Court will not brush aside the opinion of the 
‘Government when the preambles to the notification recite that certain matters recited under the five 
heads had been brought to the notice of the Government in consequence of which it came to the 
conclusion that a full inquiry into those matters, which were definite matters of public importance, 
‘should be made. The argument that the act or conduct ofindividuals, do not constitute such ‘‘definite 
matters of public importance ” cannot be accepted for such act or conduct may assume such dangerous 
proportions as may well affect the public well-being and thus become a “ definite matter of publiy 


importance ’’; the notification cannot be struck down as going beyond the Act. 


‘The next objection is that the petitioners and their companies were discriminated against and 
thus Article 14 of the Constitution is violated as the previous reports recited that other companies 
also were in the wrong and it called for dction. Where the Central Government had appointed 
investigators to scrutinise the affairs of the petitioners’’ concerns, and it had their reports before 
them, as well as the prior reports and other information it might have had and so had come to the 
conclusion that a full enquiry.had. to be held, and where the affidavits filed on the side of the 
Union of India (the respondent) sliow the circumstances which Ied to the issue of the. notification 
in question, the question before the Court is' not whether the allegations made on the face.of the 
notification and in the affidavits are true but whether the qualities and characteristics, if honestly 
believed to be found in the petitioners are so . peculiar and unique as to constitute a good and 
valid basis on which the petitioners and their companies may bè regarded as a class by themselves.: 
Itfannot be held that they do not. They afford sufficient support to the presumption of constitu- 
tignality of the Notification. - That presumption is not rebutted, Nowhere in the petition. is there 
even an avermént that there are other persons: or companies similarly situate. The objection 
therefore fails. ; : : : 

In agreement with. the High Court; in view Of the fact that the Commission has no judicial: powers 
and ita repòrt will be purely recommendatory ‘and noteffective proprio vigors, as also of thè provisions 
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ef section 6 of the Act (LX of 1952), there is no point in the Commission making recommendations 
for taking any action “‘as and by way of securing redress or punishment” which provision in clause 10 
of the notification refer in the context, to wrongs already done or committed, the redress or punish- 
ment for which, if any, has to be imposed by a Court of law properly constituted and in its own 
discretion on the facts and circumstances of the case without its being influenced by any outside 
body. Hence that portion of the last part of clause 10 of the Notification which calls upon the 
Commission to make sucha recommendation cannot be said to be necessary or ancillary to the 
purposes of the Commission. The words in the later part ‘‘ as and by way of redress or punish- 
ment” clearly go outside the scope of the Act (LX of 1952). 


Those words are severable ; they are not inextricably wound up with the texture of the Notifi- 
cation ; and the Government could have issued the same without those words and the efficacy of 
the notification is in no way affected by the deletion of those offending words. 

The Notification, with those words deleted, would be valid. 

° Appeals from the Judgment and „Order; dated the 29th April, 1957, of the 
Bombay High Court in Miscellaneous Applications Nos. 48 to 50 of 1957. 


G. S. Pathak, Senior Advocate, $. K. Kapur, P. N. Bhagwati and Ganpat Rai, 
Advocates, with him) for Appellant in C..A. No. 455 of 1957 and Respondent in 
G.A. No. 656 of 1957. f 


Sachin Choudhry, Senior Advocate, (R. F. Joshi, Advocate and 7. B. Dadachanji, 
Rameshwar Nath and S. N. Andley, Advocates of Rajinder Narain and Co., with him, 
for Appellants in.C.A. Nos. 456 and 457 of 1957 and Respondents in G. A. Nos. 657 
and 658 of 1957. 


C. K. Daphtary, Solicitor-General for India, (G. N: Joshi, K. H. Bhabha and R. 
A, Dhebar Advocates, with him) for Respondent No. 4 in G. A. Nos. 455 to 457 of 
1957 and Appellant in C. A. Nos. 656 to 658 of 1957. ` 


The Judgment of the Court was delivered by ` : 


Das, C. J.—These six several appeals are directed against a common judgment 
and order pronounced on April 29, 1957, by a Division Bench of the Bombay High 
Court in three several Miscellaneous Applications under Article 226 of the Consti- 
tution, namely, No. 48 of 1957 filed by Shri Ram Krishna Dalmia (the appellant 
in Civil Appeal No. 455 of 1957) No. 49 of 1957 by Shri Shriyans Prasad Jain and 
Shri Sital Prasad Jain (the appellants in Civil Appeal No. 456 of 1957) and No. 50 
of 1957 by Shri Jai Dayal Dalmia and Shri Shanti Prasad Jain (the appellants in 
Civil Appeal No. 457 of 1957). By those Miscellaneous Applications the petitioners 
therein prayed for an appropriate direction or order under Article 226 for quashing 
and setting aside Notification No. §.R.O.2993, dated December 11, 1956, issued by 
the Union of India in exercise of powers conferred on it by section 3 of thé Com- 
missions ef Enquiry Act (LX of 1952) and for other reliefs. Rules were issued and 
the Union of India appeared and showed cause. By the aforesaid judgment and 
order the High Court discharged the rules and dismissed the applications and ordered 
that the said Notification was legal and valid except as to the. last part of clause (10) 
thereof from the words “and the action” to the words “in future cases” and 
directed the Commission not to proceed with the inquiry to the extent that it related 
to the aforesaid last part of clause (10) of the said Notification. The Union of India 
has filed three several appeals, namely, Nos. 656, 657 and 658 of 1957, in the said , 
three Miscellaneous Applications complaining against that part of the said judg- 
ment and order of the Bombay High Court which adjudged the last part of clause . 
(x0) to be invalid. : 


The Commissions of Inquiry Act, 1952 (hereinafter referred to as the Act) . 
received the assent of the President on August 14, 1952, and was thereafter brought 
into: force by a Notification issued by the Central Government under section 1 (3) 
of the Act. As its long title states, the Act is one “‘ to provide for the appointment 
of Commissions of Inquiry and for vesting such Commissions with certain powers. 

*Sub-section (1) of section 3 omitting the proviso not material for our present purpose, 
provides : p n j f i 
“The appropriate Government may, if it is of opinion that it is necessary so to do, and shall 
if a resolution in this behalf is passed by the House of People or, as the case may be, the Legislative | 
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Assembly ofthe State, by notification in the Official Gazette, appoint a Commission of’ Inquiry for 
the purpose of making an inquiry into any definite matter of public importance and performing 
such fiinctions and within such time as may be specified in the Notification, and the Commission so 
appointed shall make the inquiry and perform the’ functions accordingly.” 


Under sub-section (2) of that section the Commission may consist of one or’ 
more members and where the Commission consists of more than one member one 
of them may be appointed as the Chairman thereof. Section 4 vests in the Com- 
mission the powers of a civil Court while trying a suit under the Code of Civil Pro- 
cedure in respect of the several matters specified therein, namely, summoning and, 
enforcing attendance of. any person and examining him on oath, requiring discovery- 
and production of any document, receiving evidence. on affidavits, requisitioning 
any public record or copy thereof from any Court or officer, issuing commissions 
for examination of witnesses or documents and any other matter which may be- 
prescribed. Section 5 empowers the appropriate Government, by a notifieation 
in the Official Gazette, to confer on the Commission additional powers as provided 
in all or any of the sub-sections (2), (3), (4) and (5) of that section. Section 6 pro- 
vides that no statement made by a person in the course of giving evidence: before 
the commission shall subject him to, or be used against him in, any civil or criminal 
proceeding except a prosecution for giving false evidence by such statement pro- 
vided that the statement is made in reply to a question which he is required by the 
Commission to answer or is relevant to the subject-matter of tlte inquiry. The 
appropriate Government may under section 7 issue a notification declaring that 
the Commission shall cease to exist from such date as may be specified therein. By 
section 8 the Commission is empowered, ‘subject to any rules that may he made, to 
regulate its own procedure including the time and place of its sittings and may act 
notwithstanding the temporary absence of any member or the, existence of 
any vacancy among its members. Section g provides for indemnity to the appro- 
priate Government, the members of the Commiission or other persons acting under 
their directions in respect of anything which is done or intended to be done in good’ 
faith in pursuance of the Act. The rest of the -sections are not material for the 
purpose of these appeals. ` . i ‘i 


In exercise of the powers conferred on it by section 3 of the Act the Central 
Government published in the Gazette of India, dated December 11, 1956, a notifi- 
cation in the following terms : 


MINISTRY OF FINANCE. 
(Department of Economic Affairs). 
. ORDER. : 
New Delhi, the 11th December, 1956. 
S.R.O. 2993.—Whereas it has been made to appear to the Central Government that : 


(1) a large number of companies and some firms were promoted and/or controlled by ‘Sarvashri 
Ramkrishna Dalmia, Jaidayal Dalmia, Shanti Prasad Jain, Sriyans Prasad Jain, Shital Prasad 
Jain or some one or more of them and by others being either relatives or employees of the said. 
person or persons, closely connected with the said persons ; 


(2) Jarge amounts were subscribed by the investing ‘public in the shares of some of these 
companies ; 


(3) there have been gross irregularities (which may in ‘ies respects and materials amount 
to illegalities) in the management of such companies including manipulation of the accounts and 
unjustified transfers and use of funds and assets ; 


“ (4) the moneys subscribed by the investing public were in a considerable mea ture used not 
in the interests of the companies concerned but contrary to their interest and for the ultimate 
personal benefit of those in control and/or management ; and 


(5) the investing public have as a result suffered considerable losses. 


And Whereas the Central Government i is of the opinion that there should be a fall j iaquiry into 
these matters which are of definite public importance both by reason of the grave consequences which ® 
appear to have ensued to the investing public and also to determine such measures as may be deemed 
necessary in order to prevent a recurrence thereof ; 


Now, therefore, in exercise of the powers conferred by section 3 of the Commissions of ‘Inquiry Act. 
(LX. of1952), the Central Government: hereby appoints a Commission of Inquiry consisting of the’ 
following persons, namely : 


} 
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Shri Justice S. R. Tendolkar, Judge of the High Court at Bombay,.Chairman. 
Shri N. R, Modi of Messrs A. F. Ferguson & Co., Chartered Accountants, Member. 
Shri S. C. Chaudhuri, Commissioner of Income-tax, Member. 
1. The Commission shall inquire into and report on and in respect of : 
(1) The administration of the affairs of the companies specified in the schedule hereto ; 


(2) The administration of the affairs of such other companies and firths as the Commission 
may during the course of its enquiry find to be companies or firms connected with the companies ‘ 
referred to in the schedule and whose affairs ought to be investigated and inquired into in connection — 
with or arising out of the inquiry into the affairs of the companies specified in the schedule hereto ; 


(3) The nature and extent.of the control, direct and indirect, exercised over such: companies 
and firms or any of them by the aforesaid Sarvashri Ram Krishna Dalmia, Jaidayal Dalmia, Shanti 
Pragad Jain, Sriyans Prasad Jain, their relatives, employees and persons connected with them ; 


(4) The total amount of the subscription obtained from the investing public and the amount | 
‘subscrobed by the aforesaid persons and the extent to which the’ funds and assets thus obtained or 
acquired were misused, misapplied or misappropriated ; , 


(5) The extent and nature of the investments by and/or loans to and/or the use of the funds or 
assets by and transfer of funds between the companies aforesaid ; 


{6) The consequences or results of such investments, loans, transfers andjor use of funds and l 
-assets ; 


(7) The reasons or motives of such investments, loans, transfers and use and whether there | 
was any justificatiow for the same and whether the same were made bona fide in the interests of the- 
companies concerned ; 


(8) The extent of the losses suffered by the investing public, how far the losses were avoidable’ : 
and what. steps were taken by those in control and/or management to avoid the losses ; 


(9) "The nature and extent, of the personal gains made by any person or persons or any group ‘ 
or groups of persons whether herein named or not by reason of or through his or their connection: 
with or control ever any such company or companies ; 


(10) Any irregularities, frauds or breaches of trust or action in disregard of honest commercia l 
practices or contravention of any law (except contraventions in respect of which criminal proceedings 
are pending in a Court of Law) in respect of the companies and firms whose affairs are investigated 
by the Commission which may come to the knowledge of the Commission and the action which in the 
opinfon of the Commission should be taken as and by way of securing redress or punishment or to act ` 
as a preventive in future cases, 


(11) The measures which in the opinion’ of the Commission are necessary in order to ensure 
‘in the future the due and proper administration of the funds and assets-of companies and firms in the 
interests of the investing public. 

SCHEDULE. 
. (1) Dalmia Jain Airways, Ltd. . 
` (2) Dalmia Jain Aviation, Ltd., (now known as Asia Udyog Ltd.) 

(3) Lahore Electric Supply Company, Ltd. , (now known as South Asia Industries, Ltd.); 

(4) Sir Shapurji Broacha Mills, Ltd. 

(5) Madhowji Dharamsi Manufacturing Company, Ltd. 

(6) Allen Berry & Co., Ltd. 

(7) Bharat Union Agencies, Ltd. 

(8) Dalmia Cement and Paper Marketing Company, Ltd., (now known as Delhi Glass 
Works, Ltd.) i f 

(9) Vastra Vyavasaya, Ltd, ‘ 

Ordered that the Order be published in the Gazette of Indiafor public information. (No. F. 107 
(18-INS/56). 
H. M. Patel, 
Secretary.” 


It should be noted that the above notification did not specify the time.within 
whicls the Commission was to complete the inquiry and make its report. 


On January 9, 1957, the “Central Government issued another notification 

e providing that all the provisions of sub-sections '(2), (3), (4) and (5) of sectio& 5 
should apply to the Commission. As the notification of December 11, 1956, did 
not specify the time within which the Commission was to make its report, the- 
‘Céntral Government ‘on February 11, 1957, issued a third notification specifying’ 
¿wo years from that date as the time within which the Commission of Inquiry should- 
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exercise the functions conferred on it and make its report. On February 12, 19577 
three several Miscellaneous Applications were filed under Article 226 of the Consti- 
tution questioning the validity of the Act and the notification, dated December 11, 
1956, on diverse grounds and praying for a writ or order for quashing the same. 


It will be’ convenient to advert to a few minor objections urged before us on 
behalf of the petitioners in support of their appeals before we come to deal wi 
théir principal and major contentions. ~The first objection is that the notification . 
. has gone beyond the Act. It is pointed out that the Act, by section 3, empowers 
the appropriate Government in certain eventualities to appoint a Commission of 
Inquiry for the purpose of making an inquiry into any definite matter of public 
importance and for no other purpose. The contention is that the conduct of an | 
individual person or company cannot possibly be a matter of public importance 
and far less a definite matter of that kind. We are unable to accept this argument 
as correct. Widespread floods, famine and pestilence may quite easily be a de-. 
finite matter of public importance urgently calling for an inquiry so as to enable 
the Government to take appropriate steps to prevent their recurrence in future. 
The conduct of villagers in cutting the bunds for taking water to their fields during: 
the dry season may cause floods during the rainy season and we can see no ‘reason. 
why such unsocial conduct of villagers of certain villages thus causing floods should 
not be regarded as a definite matter of public importance. The failwre ofa big bank. 
resulting in the loss of the life-savings of a multitude of men of moderate means is 
certainly a definite matter of public importance but the conduct of the persons in. 
charge the management of such a bank which brought about its collapse js equally 
a definite matter of public importance. Widespread dacoities in particular parts. 
of the country is, no doubt, a definite matter of public importance but we see no- 
reason why the conduct, activities and modus operandi of particular *dacoits and.’ 
thugs notorious for their cruel depredations should not be regarded as definite matters 
of public importance urgently requiring a sifting inquiry.. It is needless to multiply 
instances. In each case the question is: is there a definite matter of public im-. 
portance which calls for an inquiry? We see no warrant for the proposition that 
a. definite matter of public importance must necessarily mean only some matter. 
involving the public benefit or advantage in the abstract, e.g., public health, sani- 
tation or the like or some-public evil or prejudice, e.g., floods, famine or pestilence | 
or the like. Quite conceivably the conduct of an individual person or company 
or a group of individul persons or companies may assume such a dangerous pro- 
portion and may so prejudicially affect or threaten to affect the public well-being 
as to make such conduét a definite matter of public importance urgently calling 
for a full inquiry. Besides, section 3 itself authorises the appropriate Government 
to appoint a Commission of Inquiry not only for the purpose of making an inquiry 
into a definite matter of public importance but also for the purpose of performing 
such functions as may be specified in the notification. . Therefore, the notification 
is well within the powers conferred on the appropriate Government by section 3 
of the Act and it cannot be questioned on the ground of its going beyond the pro~ 
yisions of the Act. : : 


` 


Learned counsel for the petitioners immediately replies that in the event of 
its being held that the notification is within the terms of the Act, the Aet itself is 
ultra vires the Constitution. The validity of the Act is called in question in two ways. 
In the first place it is said that it was beyond the legislative competency of 
Parliament to enact a law conferring such a wide sweep of powers. It is pointed 
out that Parliament enacted the Act in exercise of the legislative power 
conferred on it by Article 246 of the Constitution read with entry 94 in List f and 
entry 45 in List III of the Seventh Schedule to the Constitution. The matters 
enyfnerated in entry 94 in List I, omitting the words not necessary for our purpose, 
arg ‘inquiries... . for the purpose of any of the matters in this List ”, and those 
enumerated in entry 45 in List III, again omitting the unnecessary words, are “ in- 
quiries. . . for the purposes of any of the matters specified in List II or List IIT ”. 
Confining himself to the entries’in so far as they relate to “ inquiries ” learned coun- 
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sel for the petitioners urges that Parliament may make a law with respect to in- 
quiries but cannot under these entries make a law conferring any power to perform. 
any function other than the power to hold an inquiry. He concedes that, according 
to the well recognised rule of construction of the provisions of a Constitution, the 
legislative heads should be construed very liberally and that it must be assumed that 
the Constitution intended to give to the appropriate legislature not only the power 
to legislate with respect to the particular legislative topic but also with respect to 
all matters ancillary thereto. Indeed the very use of the words “ with respect to”: 
in Article 246 supports this principle of liberal interpretation. He, however, points 
out that the law, which the appropriate legislature is empowered to make under 
these entries must be with respect to inquiries for the purposes of any of the matters. 
in the relevant lists and it is urged that the words “for the purpose of” make it abun- 
dantly clear that the law with respect to inquiries to be made under these two entries 
must læ for the purpose of future legislation with respect to any of the legislative 
heads in the relevant lists. In other words, the argument is that under these two 
entries the appropriate legislature may make a law authorising the constitution 
of a Board or Commission of Inquiry to inquire into and ascertain facts so as to 
enable such legislature to undertake legislation with respect to any of the legislative 
topics in the relevant lists to secure some public benefit or advantage or to prevent 
some’ evil or harm befalling the public and thereby to protect the public from the 
same. But if an*inquiry becomes necessary for say, administrative purposes, 
a law with respect to such an inquiry cannot be made under these two entries. - And 
far less can a law be made with respect to an inquiry into any wrongs alleged to 
have been cemmitted by an individual person or company or a group of them for 
the purpose of punishing the suspected delinquent. This argument has found 
favour with the High Court, but we are, with great respect, unable to accept this 
view. To adopt this view will mean adding words to the two entries so as to read 
“inquiries. . . for the purpose of future legislation with respect to any of the matters 
in... .” the List or Lists mentioned therein. The matter, however, does not 
rest here. A careful perusal of the language used in entry 45 in List III does,. 
in our view, clinch the matter. Entry 45 in List II, which is the Concurrent List, 
speaks, inter alia, of inquiries. . . for the purpose of any of the matters in List 
II or List ITI.” Under Article 246 read with this entry, Parliament as well as the 
Legislature of a State may make a law with respect to “ inquiries for the purpose 
of any of the matters in List II”. Parliament, under Article 246, has no power to 
make a law with respect to.any of the matters enumerated in List II. Therefore, ` 
when Parliament makes a law under Article 246 read with entry 45 in List III with 
respect to an inquiry for the purposes of any of the matters in List II, such law can 
never be one for inquiry for the purpose of future legislation by Parliament with 
respect to any of those matters in List II. Clearly Parliament can make a law 
for, inquiry for the purpose’of any of the matters in List II and nonetheless so though 
Parliament cannot legislate with respect to such matters and though none of the 
State Legislatures want to legislate on such matters. In our opinion, therefore, 
the law to be made by the appropriate legislature with respect to the two legislative 
entries referred to above may cover inquiries into any aspect of the matters enu- 
merated in any of the lists mentioned therein and is not confined to those matters 
as mere heads of legislative topic. Quite conceivably the law with respect to in- 
quiries for the purpose of any of the matters in the list may also be for adminis- 
trative purposes and the scope of the inquiry under such a law will cover all matters 
which may properly be regarded as ancillary to such inquiries. The words’ 
“ for the purposes of ” indicate that the scope of the inquiry is not necessarily limited 
to the p&rticular or specific matters enumerated in any of the entries in the list con- 
cerned but may extend to inquiries into collateral matters which may be necessary 
for the purpose, legislative or otherwise, of those particular matters. We are unable 
Therefore, to hold that the inquiry which may be set up by a law made under these ° 
two entries is, in its scope or ambit, limited to future legislative purposes only. 
Learned counsel then takes us through the different heads of inquiry enume= 
rated’ in the notification and urges that the inquiry is neither for any legislative 
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nor for any administrative purpose, but is a clear usurpation of the functions of the 
judiciary. The argument is that Parliament-in authorising the appointment of: 
a Commission and the Government in appointing this Commission have arrogated 
to themselves judicial powers which do not, in the very nature of things, belong to. 
their respective domains which must be purely legislative and executive respectively. 
It is contended that Parliament cannot convert itself into a Court except for the 
rare cases of dealing with breaches of its own privileges for which it may punish 
the delinquent by committal for contempt or of proceedings by way of impeach-- 
ment. It cannot, it is urged, undertake to inquire or investigate into alleged in- 
dividual wrongs or private disputes nor can it bring the supposed culprit to book 
or gather materials for the purpose of initiating proceedings, civil or criminal, against 
him, because such inquiry or investigation is clearly not in aid of legislation.e It 
is argued that if a criminal prosecution is to be launched, the preliminary investi- 
gation must be held under the Code,of Criminal Procedure and it should not beopen 
to any legislature to start investigation on its own and thereby to deprive the citizen 
of the normal protection afforded to him by the provisions of the Code of Criminal - 
Procedure. This.line of reasoning also found favour with the High Court which, - 
after considering the provisions of the Act and the eleven heads of inquiry enume- 
rated in the notification, came to the conclusion that the last portion of clause (10) 
beginning with the words “ and the action” and ending with the words “in 
future cases * were ultra vires the Act and that the Government w&s not competent 
to require the Commission to hold any inquiry or make any report with regard to 
the matters covered by that portion of clause (10), for such inquiry or report amounts 
to-an usurpation of the judicial powers of the Union or the State as.the case may be.. 


While we find ourselves in partial agreement with the actual conclusion of the 
High Court on this point, we are, with great respect, unable to accept the line of 
reasoning advanced by learned counsel for the petitioners, which has been accepted ` 
by the High Court for more reasons than one. In the first place neither Parliament 
nor the Government has itself undertaken any inquiry at all. Parliament has made 
a law with respect to inquiry and has left it to the appropriate Government to set 
up a Commission of Inquiry under certain circumstances referred to in section 3 
ofthe Act. The Central Government, inits turn, has, in exercise of the powers 
conferred on it by the Act, set up this Commission. It is, therefore, not correct 
to say that Parliament or the Government itself has undertaken to hold any inquiry. 
In the second place the conclusion that the last portion of clause (10) is bad because 
it signifies that Parliament or the Government had usurped the functions of the 
judiciary appears to us, with respect, to be inconsistent with the conclusion arrived ' 
at in a later part of the judgment that as the Commission can only make recom- 
mendations which are not enforceable proprio vigore there can be no question of usur- 
pation of judicial functions. As has been stated by the High Court itself in the 
latter part of its judgment, the only power that the Commission has is to inquire 
and make a report and embody therein its recommendations. The Commission 
has no power of adjudication in the sense of passing an order which can be enforced 
proprio vigore. A clear distinction must, on the authorities, be drawn between 
a: decision which, by itself, has no force and no penal effect and a decision which ` 
becomes enforceable immediately or which may become enforceable by some action 
being taken. Therefore, as the Commission we are concerned with is merely to 
investigate and record its finding and recommendations without having any power 
to enforce them, the inquiry or report cannot be looked upon as a judicial inquiry 
in the sense of its being an exercise of judicial function properly so called and con- ` 
sequently the question of usurpation by Parliament or the Government of the powers 
of the judicial organs of the Union of India cannot arise on the facts of this case and’ 
ye elaborate discussion of the American authorities founded on the categorical 
eparation of powers expressly provided by and under the American Constitutione 
‘appears to us, with respect, wholly inappropriate and unnecessary and we do not’ 
feel called upon, on the present occasion, to express any opinion on the question 
whether even in the absence of a specific provision for separation of powers in our 
Constitution, such as there is under the American Constitution, some.such division 
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of powers—legislative, executive and judicial—is, nevertheless implicit in our Consti- 
tution. In the view we have taken it is also not necessary for us to consider whether 
had the Act conferred on the appropriate Government power to set up a Commission 
of Inquiry with judicial powers, such law could not, subject, of course, to the other 
provisions of the Constitution, be supported as a law made under some entry in 
List I or List III authorising the setting up of Courts read with these two entries, 
for a legislation may well be founded on several’ entries. 3 


Learned counsel appearing for the petitioners, who are appellants in Civil 
Appeals Nos. 456 and 457 of 1957, goes as far as to say that while the Commission, 
may find facts on which the Governnient may take action, legislative or executive 
although he does not concede the latter kind of action to be contemplated, the Com-. 
mission cannot be asked to suggest any measure, legislative or executive, to be taken 
iby the appropriate Government. We are unable to accept the proposition so widely 
enunciated. An inquiry necessarily involves investigation into facts and necessi-. 
tates the collection of material facts from the evidence adduced before or brought: 
to the notice ofthe person or body conducting the inquiry and the recording of its 
findings ori those facts in its report cannot but be regarded as ancillary to the inquiry 
itself; for the inquiry becomes useless unless the findings of the inquiring body are. 
made available to the Government which set up the inquiry. It is, in our judgment, 
-equally ancillary that the person or body conducting the inquiry should express its’ 
own view on the facts found by it for the consideration of the appropriate Govern-' 
ment in order to enable it to take such measure as it may think fittodo. The whole 
purpose ofsetting up of a, Commission of Inquiry consisting of experts will be frus- ` 
trated and the elaborate process of inquiry will be deprived of its utility if the opinion 
-and the advice of the expert body as to the measures the situation disclosed calls for 
cannot be placed before the Government for consideration notwithstanding that 
‘doing so cannot be to the prejudice of anybody because it has no force of its own. 
In our view the recommendations of a Commission of Inquiry are of great impor-: 
tance to the Government in order to enable it to make up its mind as to what legis- 
‘lative or administrative measures should be adopted to eradicate the evil found or 
to implement the beneficial objects it has in view. From this point of view, there 
‘can be no objection even to the Commission of Inquiry recommending the imposi- 
tion of some form of punishment which will, in its opinion, be sufficiently deterrent 
to.delinquents in future. But seing that the Commission of Inquiry has no judicial 
„powers and its report will purely be recommendatory and not effective proprio vigor: 
-and the statement made by any person before the Commission of Inquiry is, under 
section 6 of the Act, wholly inadmissible in evidence in any future proceedings, civil 
or criminal, there can be ho point in the Commission of Inquiry making recom- 
mendations for taking any action “as and by way of securing redress-or punish- . 
‘ment ” which, in‘ agreement with the High Court, we think, refers in the context 
to wrongs already done or committed, for redress or punishment for such wrongs, 
if any, has to be imposed by a Court of law properly constituted exercising its own 
‘discretion on the facts and circumstances of the case and without being in any way 
influenced by the view of any person or body, howsoever august or high-powered 
it may be. Having regard to all these considerations it appears to us that only that 
portion of the last part of clause (10) which calls upon. the Commission of Inquiry 
to make recommendations about the action to be taken “ as and by way of securing 
‘redress or punishment ”, cannot be said to be at, all necessary for or ancillary to the 
‘purposes of the Commission. In our view the words in the latter part of the section, 
namely, “as and by way of securing redress or punishment ” clearly go outside 
the scope of the Act and such provision is not covered by the two legislative entries 
-and should, therefore, be deleted. So deleted the latter portion of clause (10) would 

Tead “and the action which in the opinion of the Commission should be 
taken. . . . . to.act as a-preventive in future cases”. i e 


Deletion of the words mentioned above from clause (10) raises the question 
of severability. We find ourselves in substantial agreement with the reasons given 
by the High Court on this point and we hold that the efficacy of the notification 
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is in no way affected by the deletion of the offending words mentioned above and. 
there is no-reason to think that the Government would not have issued the noti-- 
fication without those words. Those words do not appear to us to be inextricably 
wound up with the texture of the entire notification. 


The principal ground urged.in support of the contention as to the invalidity 
of the Act and/or the notification is founded on Article 14 of the.Constitution. In 
Budhan Choudhry v. The State of Bihar, a Constitution Bench of seven Judges of this. 
et at pages 1048-1049 explained the true meaning and scope of Article 14 as- 
‘ollows : 


**The provisions of Article 14 of the Constitution have come up for discussion before this Court in 
a number of cases, namely, Chiranjit Lal Choudhuri v. The Union of India*, The State of Bombay v, F. N. 
Balsara*, The State of West Bengal v. Anwar Ali Sarkar*, Kathi Raning Rawat v. The State of Saurashtaa®, 
Lachmandas Kewalram Ahuja v. The State of Bombay®, Qasim Razvi v. The State of Hyderdbad’ and Habeeb- 
Mohamad v. The State of Hyderabad’. It is, therefore, not necessary to enter upon any lengthy dis~- 
cussion as to the meaning, scope and effect of the article in question. It is now well-established that 
while Article 14 forbids class legislation, ix does not forbid reasonable classification for the purpose- 
of legislation. In order, however, to pass the test of permissible classification two conditions must 
be fulfilled, namely, (i) that the classification must be founded on an intelligible differentia which 
distinguishes persons or things that are grouped together from others left out of the group and (ii) that. 
that differentia must have a rational relation to the object sought to be achieved by the statute in 
question. ‘The classification may be founded on different bases, namely, geographical, or according: 
to objects or occupations or the like. What is necessary is that there must be a nexus between the basis 
of classification’ and the object of the Act under consideration. Itisalso weM established by the 
decisions of this Court that Article 14 condemns discrimination not only by a substantive law but- 
also by a law of procedure,” 
The principle enunciated above has been consistently adopted and applied i in, 


subsequent cases. The decisions of this Court further establish : 


(a) that a law may be constitutional even though it relates to a single 
individual if, on account of some special circumstances or reasons applicable to 
him and not ‘applicable to others, that single individual may be treated asa class by 
himself ; 


(6) that there is always a presumption in favour of the constitutionality, of j 
an enactment and the burden is upon him who attacks it to show that there has been 
a clear transgression of the constitutional principles ; 


(9) that it must be presumed that the Legislature understands and correctly 
appreciates the need of its own people, that its laws are directed to problems made 
manifest by experience and that its discriminations are based on adequate grounds ; 


(d) that the Legislature is free to recognise degrees of harm and may confine- 
its restrictions to those cases where the need is deemed to be the clearest ; 


(e) that in order to sustain the presumption of constitutionality the Court 
may take into consideration matters of common knowledge, matters of common 
report, the history of the times and may assume every state of facts which can be- 
conceived existing at the time of legislation ; and 


(f) that while good faith and knowledge of the existing conditions on the- 
part of a legislature are to be presumed, if there is nothing on the face of the law or- 
the surrounding circumstances brought to the notice of the Court on which the- 
classification may reasonably be regarded as based, the presumption of constitution- 
ality cannot be carried to the extent of always holding that there must be some’ 
undisclosed and unknown reasons for subjecting certain individuals or corporations - 
to hostile or discriminating legislation. 


The above principles will have to be constantly borne in mind by the Court 
when it is called upon to adjudge the constitutionality of any particular Jaw atfacked’” 


as discriminatory and violative of the equal protection of the laws. 
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A close perusal of the decisions of this Court in which the above principles have 
been enunciated and applied by this Court will also show that a statute which may 
-come up for consideration ‘on a question of its validity under Article 14 of the Consti- 
tution, may be placed in one or other of the following five classes :— 


(i) A statute may itself indicate the persons or things to whom its provisions 
are intended to apply and the basis of the classification of such persons or things 
may appear on the face of the statute or may be gathered from the sorrounding cir- 
cumstances known to or brought to the notice of the Court. In determining the 
validity or otherwise of such a statute the Court has to examine whether such classi- 
fication is or can be reasonably regarded as based upon some differentia which dis- 

ishes such persons or things grouped together from those left out of the group 
and whether such differéntia has a reasonable relation to the object sought to be 
achieyed by the statute, no matter whether the provisions of the statute are intended 
to apply only to a particular person or thing or only to a certain class of persons or 
things. Where the’Court finds that the classification satisfies the tests, the Court 
Will uphold the validity of the law, as it did in Chiranjitlal Chowdhri v. The Union of 
India}, The State of Bombay v. F. N. Balsara®, Kedar Nath Bajoria v. The State of West 
Bengal’, V. M. Syed Mohammad and Company v. The State of Andhra*, and Budhan 
Choudhry v. The State of Bikar®. f : 

(ii) A statute may direct its provisions against one individual person or 
thing or to several individual persays or things but no reasonable basis of classi- 
fication may appear on the face of it or be deducible from the surrounding ‘circums- 
tances, or matters of common knowledge. In such a case the Court will strike down 
the law as an instance of naked discrimination, as it did in Ameerunissa Begum v. 
Mahboob Begum’ and Ramprasad Narain Sahi v. The State of Bikar’. 


(iii) A statute may-not make any classification of the persons or things for 
the purpose of applying its provisions but may leave it to the discretion of the Govern- 
ment to select and classify persons or things to whom its provisions are to apply. In 
-detegmining the question of the validity or otherwise of such a statute the Court 
will not strike down the law out of hand only because no classification appears on 
its face or because a discretion is given to the Government to make the selection 
vor Classification but will go on to examine and ascertain if the statute has laid down 
any principle or policy for the guidance of the exercise of discretion by the Govern- 
ment in the matter of the selection or classification. After such scrutiny the Court 
“will strike down the statute if it does not lay down any principle or policy for guiding 
the exercise of discretion by the Government in the matter of selection or classi- 
fication, on the ground that the statute provides for the delegation of arbitrary 
and uncontrolled power to the Government so as to to enable it to discriminate 
between persons or things similarly situate and that, therefore, the_ discrimination 
is inherent in the statute itself. -In such a case the Court will strike down both 
the law as well as the executive action taken under such law, as it did.in State of West 
Bengal v. Anwar Ali Sarkar®, Dwarka Prasad Laxmi Narain v. The State of Uttar Pradesh® 
-and Dhirendra Krishna Mandal v. The Superintendent and Remembrancer of Legal Affairs?®. 


(iv) A statute may not make a classification of the persons or things for the 
purpose of applying its provisions and may leave it to the discretion of the Govern- 
ment to select and classify the persons or things to whom its provisions are to apply 
but may at the saine time lay down a policy or principle for the guidance of the 
exercise of discretion by the Government in the matter of such selection or classi- 
fication, the Court will uphold the law as constitutional, as it did in Kathi Raning 
Rawat Y- The State of Saurashira*?. 
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(v) A statute may not make a classification of the persons or things to whom. 
‘their provisions are intended to apply and leave it to the discretion of the Govern- 
ment to select or classify the persons or things for applying those provisions according 


‘to the policy or the principle laid down by the statute itself for guidance of the ex- 


ercise of discretion by the Government in the matter of such selection or classification. 
If the Government in making the selection or classification does not proceed on or 
follow such policy or principle, it has been held by this Court, e.g., in Kathi Raning 
Rawat v. The State of Saurashtra? that in such a case the executive action but not the 
‘statute should be condemned as unconstitutional. 


In the light of the foregoing discussions the question at once arises: In what 
category does the Act or the notification impugned in these appeals fall ? 


It will be apparent from its long title that the purpose of the Act is to‘provide for 
the appointment of Commissions of Inquiry and for vesting such Commissions with. 
certain powers. Section 3 empowers the appropriate Government, in certafn cir- 
cumstances therein mentioned, to appoint a Commission of Inquiry for the purpose 
of making an inquiry into any definite matter of public importance and performing 
such functions within such time as may be specified in the notification. It seems 
clear—and it has not been controverted—that on a proper construction of this section, 
the functions the performance of which is contemplated must be such as are ancillary 
to and in aid of the inquiry itself and cannot be read as a function independent of 
or unconnected with such inquiry. That being the position, as We conceive it to 
be, the question arises as to the scope and ambit of the power which is conferred 
by it on the appropriate Government. The answer is furnished by the statute itself, 
for section 3 indicates that the appropriate Government can appoint a €iommission 
of Inquiry only for the purpose of making an inquiry into any definite matter of 
public importance and into no other matter. In other words, thessubject-matter 
of the inquiry can only be a definite matter of public importance. The appropriate 
Government, it follows, is not authorised by this section to appoint a Commission for 
the purpose of holding an inquiry into any other matter. Learned Solicitor-General, 
in the premises, submits that the section itself on the face of it, makes a classificatipn so 
that this statute falls within the first category mentioned above and contends that this 
classification of things is based on an intelligible differentia which has a reasonable 
relation to the object sought to be achieved by it, for a definite matter of public im- 
portance may well call for an inquiry by a Commission. In the alternative the learn- 
ed Solicitor-General urges that in any case the section itself quite clearly indicates. 
that, the policy of Parliament is to provide for the appointment of Commissions of 
Inquiry to inquire into any definite matter of public importance and that as there is 
no knowing when, where or how any such matter may crop up Parliament considers 
it necessary or expedient to leave it to the appropriate Government to take action as 
and when the appropriate moment will arrive. In the tempo of the prevailing condi- 
tions in modern society events occur which were never foreseen and it is impossible for 
Parliament or any legislature to anticipate all events or to provide for all sventualities 
and, therefore, it must leave the duty of taking the necessary action to the appropriate 
Government. This delegation of authority, however, is not unguided or uncontrolled, 
for the discretion given to the appropriate Government to set up a Commission of 
Inquiry must be guided by the policy laid down namely, that the executive action.of 
setting up a Commission of Inquiry must conform to the condition of the-section, that 
is to say, that there must exist a definite matter of public importance into which.an 
inquiry is, in the opinion of the appropraite Government, necessary or is required by a 
resolution in that behalf passed by the House of the People or the Legislative Assem- 
bly of the State. Ifthe preambles or the provisions of the statutes classed under the 
first category mentioned above could be read as making a resonable classificatin satis- 
fying the requirements of Article 14 and if the preamble to the statute considered in 

e case of Kathi Raning. Rawat) could be construed as ‘laying down sufficiently, 
eclearly a policy or principle for the guidance of the executive, what objection can there 
be to construing section 3 of the Act now under our consideration as also making a 
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. reasonable classification or at any rate as declaring with sufficient clarity the policy of 
Parliament and laying down a principle for the guidance of the exercise of the powers 
.conferred on the appropriate Government so as to bring this statute at least in the 
fourth category, if not also in the first category ? On the authorities, as they stand, it 
cannot be said that an arbitratry and uncontrolled power has been delegated to 
the appropriate Government and that, therefore, the law itself is bad. 


Learned counsel for the petitioners next contends that if the Act is good in the 
„sense that it has declared its policy and laid down some principle for the guidance of 
_the Government in the exercise of the power conferred on it, the appropriate Govern- 

ment has failed to exercise its discretion properly on the basis of a reasonable classifi- 
‚cation. Article 14 protects all persons from discrimination by the legislative as well 
„as by the executive organ of the State. “State” is defined in Article r2 as including 
the Government and “law”? is defined in Article 13 as including any notification or 
‘order? It has to be conceded, therefore, that it is open to the petitioners also to. 
question the constitutionality of the notificaton. The attack against the notification 
is that the Government has not properly implemented the policy or followed the 
„principle laid down in the Act and has consequently transgressed the bounds of the 
authority delegated toit. It is pointed out that in March, 1946, one Shri Tricumdas 
‘Dwarkadas, a solicitor of Bombay, had been appointed an officer on Special Duty to 
indicate the lines on which the Indian Companies Act was to be revised. He madea 
‘report which was, however, incomplete in ceftain particulars. Thereupon the 
Government appointed Shri Thiruvenkatachari, the Advocate-General of Madras, 
to make further inquiry. The last-mentioned gentleman submitted his report and on 
the basis ofthat report, it is said, a memorandum containing tentative proposals was 
prepared and circulated to elicit the opinions of various organisations. On October 28, 
1950, a Committee called the Indian Company Law Committee—popularly known 
_as the Bhaba Committee was appointed. That Committee went round and. collect- 
_ed materials and made its comprehensive report on the basis of which the new Indian 
Companies Act has recently been remodelled. As nothing new has since then happen- 
ed why, it is asked, should any further inquiry be made? The conclusion is pressed 
upon us that there can, in the circumstances, be no definite matter of public import- “ 
ance which can possibly call for an inquiry. We find no force in this argument. 
In the first place the Bhaba Committee at page 29 of its Report recommended that 
further inquiries may, in future, have to be made regarding some matters relating-to 
Companies and, therefore, the necessity for fresh inquiry cannot be ruled out. In 
the next place the appropriate Government is empowered to appoint a Commission 
of Inquiry if, in its opinion, it is necessary so to do. The preambles to the notifica- 
tion recite that certain matters enumerated under five heads had been made to appear 
to the Central Government in consequence of which the Central Government had 
come to the conclusion that there should be a full inquiry into those matters which, 
in its opinion, were definite matters of public importance both by reason of the grave 
consequences which appeared to have ensued to the investing public and for de- 
„termining such measures as might be deemed necessary in order to prevent a recur- 
rence thereof. Parliament in its wisdom has left the matter of the setting up of a - 
Commission of Inquiry to the discretion of the appropriate Government and if the 
appropriate Government has formed the opinion that a definite matter of public 
‘importance has arisen and calls for an inquiry the Court will not lightly brush aside 
the opinion. i 

Learned counsel for the petitioners argues that granting that the question as to 

the necessity for constituting a Commission.of Inquiry has been left to be subjective 
determination of the appropriate Government the actual setting up of a Commission 
is conditioned by the existence of some.definite. matter of public importance. - If 

.there be no such definite matter of public importance in existence then no questi 
-of necessity. for appointing a Commission can arise. ` Reference is then made to the 
- .first preamble to the notification and it is pointed out that all the matters alleged. to 
. have been. made to appear to the Central Government relate tosome supposed act-or 
conduct of the petitioners. ‘The contention is repeated that the act and conduct of 
individual persons ‘can never be regarded as definite matters of public importance. 
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We are unable to accept this argument as‘sound, for as we have already stated, the 
act or conduct:of individuals may assume such dangerous proportions as may "well 
affect the public well-being and thus become a definite matter of public importance. 
We do not, therefore, agree ihat-the notification should be struck down for the 
absence of a "definite matter of public importance calling for. an inquiry.. 


The point which is next urged in support of these appeals and which has given 
us considerable anxiety is that the petitioners and their companies have been arbitra- 
~rily singled out for the purpose of hostile and discriminatory treatment and “subjected 

to a harassing and oppressive inquiry. The provisions of Article -14, it is conténd- 
ed, protect every person against discrimination by the State, namely, against the law 
as well as the executive action and this protection extends to State action at all its | 
stages. The petitioners’ grievance is that the Government had started discrirfina-- 
tion even at.the earliest stage when it conceived the idea of issuing the notification. 
Reference is made to the Memorandum filed by the Bombay Shareholders’ Associa- 
- tion before the Bhaba Committee showing that the same or similar allegations had 
~been made not only against the petitioners and their companies but against other 
“businessmen and their companies and that although the petitioners and their coni- 
panies and those other persons and their companies were thus similarly situate, in that 
allegations iad been made against both, the Government arbitrarily applied the 
-Act to the petitioners and their companies and issued the notifyeation concerning 
them but left out the others from its operation. It is true that the notification primarily 
-or even solely affects the petitioners and their companies but it.cannot be overlooked 
that Parliament having left the selective application of the Act to the discretion of the 
appropriate Government, the later must’of necessity take its decision on The materials 
available to it and the. opinion it forms thereon. The appropriate Government cati- 
not in such matters be expected to sit down and hold a judicial inquify into the truth 
of the materials brought before it, and examine the informants on oath in the pre- 
sence of the parties who are or may be likely to be affected by its decision. In matters 
-of this kind the appropriate Government has of necessity to act upon the information 


_ available to it. It is the best judge of. the reliability of its source of information 


‘and if it ‘acts.in good faith on the materials brought to its notice and honestly comés 
‘to the conclusion that the act and conduct of the petitioners and the affairs of their 
‘companies constitute a definite’ matter of public importance calling for -an inquiry 
-with a'view to devise measures for preventing the recurrence of such evil, this Court, 
not being in possession of all the facts will, we apprehend, be slow to adjudge the 
-executive action to be bad and illegal. We are not unmindful of the fact that a very 
wide discretionary power has. been‘conferred on the Government and, indeed, the 
contemplation that such wide powers in the hands of the executive may in some 
cases be misused or abused and turned into an engine of oppression has caused 
-considerable anxiety in our mind. Nevertheless, the mere possibility that the powers 
‘may be misused or abused cannot per se induce the Court to deny the existence of the 
‘powers. ‘It cannot be overlooked, that Parliament has confined this discretion, not 
to any petty official but to the appropriate Government itself to take action in ¢on- 
formity with the policy and principle laid down in the Act: As this Court has said 
in unis Dobey v. H. C. Bhare?: ; a 


‘a discretionary power is not necessarily a discriminatory power and that abuse of power, is 
“not to be easily assumed where the discretion is vested in the Government and not in a minor official.” 


We feel sure, however, that if this law is administered by the Government “with an 
evil eye and an unequal hand” or for an oblique or unworthy: purpose the arms-of 
this Court will be long enough to reach it and to strike down such abuse with a heavy 
hand.: What, then, we inquire , are the salient facts here ? The Central Govérnment 
appointed investigators to scrutinise the affairs of.three of the ‘petitioners’ concerns. 

hose investigators had made their reports'to the Central Government. The Cen, 
tral Government hdd also the Babha Committee Report and all the Memoranda 
uled before that Committee. : It may also have had other information available toit 
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and on those materials it formed its opinion that the act and conduct of the petitioners 
and the affairs of their companies constituted a definite matter of public importance 
which required.a full inquiry. Upto this stage there is no question of legal proof of 
the allegations against the petitioners as in a'Court of law. The only question is :: 
Do those allegations if honestly: believed, constitute a_definite matter of public 
importance ? We are unable to say that they do not. 


Refererice is again made to the several matters enumerated in the five clauses sèt 
out in the first preamble to the notification and it is urged that those matters do not 
at all disclose any intelligible differentia on the basis of which the petitioners and 
their companies can be grouped together as a class. On the part of the Union of 
Ingia reference is made to the affidavits affirmed by Shri H. M. Patel, the Principal 
Secretary to the Finance Ministry of the Government of India purporting to set out 
in desail as the background thereof, the circumstances which led to the issue of the 
impugned notification and the matters recited therein and the several reports re- 

‘ferred to in the said affidavit. Learned counsel for the petitioners take the objection 
that reference cannot be made to any extraneous matter and that the basis of classifi- 
cation must appear on ‘the face’of the’ notification itself and reliance is placed 
on certain observations iri the dissenting judgments in Chiranjitlal Chowdhri’s caset 
and in item (2) of the summary given by Fazl Ali; J., in his judgment in 
F. N. Balsara% case.* In Chiranjitlal Chowdhuri’s case} the majority of the 
Court read the -preamble to the Ordinance which -was replaced by the Act 
which was under consideration there as part of the Act and considered the recitals, 
reinforced gs they were by the presumption of validity of the Act, as prima facie sufi- 
cient to constitute ‘an intelligible basis for regarding the company concerned as a 
class by itself gnd held that the petitioner there had not discharged the onus that was 
on him. ‘The dissenting Judges, after pointing out that the petition and the affida- 
vit did not give any indication as to the differentia on the basis of which the company 
had been singled out, went on to’say that the statute-also did not on the face of it. 
indicate any basis of classification. This was included in clause (2) of the summary 
set ‘out in the judgment'in F. N. Balsara’s case.* “Those observations cannot, 
therefore; read as meaning that the classification must always appear on the face 
of the law itself and that reference carinot bé made to any extraneous materials, In 
fact in Chiranjitlal Chowdhuri’s case’ Parliamentary: procéedings, in so far as they 
depicted the surrounding circumstances and furnished the background, were referred 
to. In Kathi Raning Rawat’s case? the hearing was adjourned in order to enable the ` 
respondent to put in-an affidavit setting forth the material circumstances. In Kedar- 
nath Bajoria’s case* the situation brought about by the war conditions was taken notice 
of. The same may be said of the cases of A. Thangal Kunju Musaliar v. V. Venkita- 
chalam Potti*, and Pannalal Binjraj v..Union of India. In our judgment, therefore, 
there can be no objection to the matters brought to the notice of the Court by 
the affidavit of Shri H. M. Patel being taken into consideration along with the matters 
specified in the notification in order to ascertain whether there was any valid basis 
tor treating the petitioners and their companies as a class by themselves. 


Learned counsel for the petitioners next urges that even if the matters referred. 
to in Shri H.M. Patel’s affidavits and those appearing on the face of the notification 
are taken into consideration one cannot deduce therefrom any differentia which may 
be taken to distinguish the petitioners and their companies from other persons and 
their companies. The qualities and characteristics imputed to the petitioners and 
their companies are not at all peculiar or exclusive to them but are to be found equal-" 

- ly in ogher persons and companies and yet they and their companies have been singled 
out for hostile and discriminatory treatment leaving out.other persons and companies 
which are similarly . situate. There is no-force in this argument. Parliament hs 

e confided the task of the selective application: of the law to` the appropriate Govern; 
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ment and it is, therefore,for the appropriate Government to exercise its discretion in - 


the matter. It is to be expected—and, until the contrary is proved, it is to be presum- 


ed—that the Government, which is responsible to Parliament, will act honestly, - 


properly and in conformity with the policy and principle laid down by Parliament. 
It may well be that the Central Government thought that even if one or more of the 
particular qualities and characteristics attributed to the petitioners and their com- 
panies may be found in another person or company, the combination of those quali- 
ties and characteristics which it thought were present in the petitioners and their com- 
paniés was ofa unique nature and was not present in any other person or company. In 
its appreciation ofthe material facts preparatory to the exercise of the discretion left to 
it by Parliament the Central Government may have thought that the evil was more 
pronounced in the petitioners and their concerns than in any other person or concetn 


and that the need for an inquiry was more urgent and clear in the case of the wig 


tioners and their companies than in the case of any other person or company. What is 


the gist and substance of the allegations against the petitioners and their companies ? `- 


They are that a small group of persons had from before 1946 acquired control over a 
number of companies including ‘a banking company and an insurance company ; 
that-some of these companies. were private companies and the others were public 


companies in which the public had invested considerable moneys by buying shares ;. 


that the financial years of some of these companies were different frqm those of the 
others ; that the funds of thé limited companies were utilised in purchasing shares 
in other companies having large reserve funds with a view to get control over them 
and to utilise those funds for acquiring shares in other companies or otherwise utilise 
those funds ‘for the personal benefit of these individuals ; that the sfiares were 
acquired on blank transfer deeds and were not registered in the names of the companies 


with whose funds they were purchased so as to permit the same shares ‘to be shown 
in the balance sheets of the different companies having different financial years ;. that. 


after 1951 several of these companies were taken into voluntary liquidation or their 


assets were transferred to another company under some pretended scheme of arrange- - 


ment or re-organisation ; that after getting control of a company they appoisted. 


some of themselves as managing director or selling agent on high remuneration and 
after a while cancelled such appointment on paying fabulous amounts as and by way 
of compensation ; that funds of one company were transferred to another company 
to cover up the real financial position. It is needless to add other allegations to 
explain the matter. The question before us is not whether the allegations made on 
the face of the notification and in the affidavits filed on behalf of the Union of India 
are true but whether the qualities and characteristics,if honestly believed to be found 
in the petitioners, are so peculiar or unique as to constitute a good and valid basis 
ón which the petitioners and their companies can be regarded as a class by themselves. 
Weare not of opinion that they do not. Itis not for us to say on this application and 
we do not in fact’ say or even suggest that the allegations about the petitioners and 
their‘concerns are at all well founded. Itis sufficient for our present purpose to say that 
the facts disclosed on the face of the notification itself and the facts which have been 
brought to our notice by the affidavits afford sufficient support to the presumption of 
constitutionality of the notification. . There-being thus a presumption of a validity in 
favour of the Act and the notification, it is for the petitioners to allege and prove 
beyond doubt that other.persons or companies similarly situate have been left-out and 
the petitioners and’ their companies have been singled out for' discriminatory and 
hostile. treatment. '.The petitioners have, in our opinion, failed to dischargé that 
onus: , Indeed nowhere in the petitions is there even an averment that there are other 
persons or companies similarly situate as the petitioners-and their companies. It has 
tobe remembered that the allegations set forth in the memorandum submitted by the’ 
Bombay Shareholders’ Association to the Bhaba Committee have not been: proved 
by legal evidence. .And further that report itself contains matters which may be 
taken as calculated to lend support to the view that whether regard is had to the 
combination of a variety of evils or to their degree, the petitioners may quite concei- 
vably be grouped as a class by themselves. In our judgment the plea of the infrac- 
tion of the equal protection clause of our Constitution cannot be sustained. i 
e : - : 


* 
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The next contention is that the notification ‘is bad, because the action of the 
Government in issuing it was mala fide and amounted to an abuse of power. Learned 
counsel appearing for the petitioner, who is the appellant in Civil Appeal No. 455 of 
1957, makes it clear that no personal motive or ill-will against the petitioners is 
imputed to any one, but he points out that the Bhaba Committee had been set up 
and the Companies Act has been remodelled and, therefore, the present Commission 
was not set up for any legitimate purpose. The main idea, according to learned 
counsel, was to obtain information which the Government could not get by following 

_ the ordinary procedure under the Code of Criminal Procedure and this ulterior 
motive clearly makes the governmental action mala fide. ‘This point has been further 
emphasised by learned counsel appearing for the petitioners, who are appellants in 
Givil Appeals Nos. 456 and 457 of 1957. He has drawn our attention to the affida- 
vits filed by his clients and contends that it was well-known to the Government that 
nont of them was concerned in, promoting or managing any of the companies and 
their position being thus well-known to the Government, their inclusion in the .notifi- 
cation was both outside the power conferred by the Government and also constitu- 
ted a mala fide exercise of the power conferred on it. No substantial ground in support 

of this point has been brought before us and weare not satisfied that the circumstances 
referred to in the notification and the affidavits filed on behalf of the Union of India, 

_ may not, if true, be the basis of a further inquiry into the matter. It will be for the 
Commission to*inquire into the allegations and come to its own findings and make 
its report containing its recomendations. . It is not desirable that we should say any- 
thing more on this point, All that we need say is that the charge of mala fides has not 

_been brosght home to the Government. i 


A point was taken that the original notification was defective in that it did not 
fix the time Within which the Commission. was to complete its report and that a 
subsequent notification fixing a time could not cure that defect. Wedo not think 
there is any substance in this too. The third notification quoted above amended 
the original notification by fixing atime. There was nothing to prevent the Govern- 
mént from issuing a fresh notification appointing a Commission and fixing a time. 
If that could be done, there was no reason why the same result could not be achieved 
by the combined effect of two notifications. In any case the amending notification 
taken together with the original notification may be read as a fresh notification within 
the meaning of section 3 of the Act, operative at least from the date of the later notifi- 
cation. 


It is feebly argued that the notification is bad as it amounts to a delegation of 
essential legislative function. Assuming that there is delegation of legislative func- 
tion, the Act having laid down its policy, such delegation of power, if any, is not 
vitiated at all, for the legislation by the delegatee will have to conform to the policy 
so laid down by the Act. Lastly a point is raised that the notification is bad because 
it violates Article 23 of the Constitution. It is frankly stated by the learned counsel 
that this point is rather premature at this stage and that he desires to reserve his 
client’s right to raise it in future. : = 


No other point has been urged before us and for reasons stated above the appeals 
Nos. 455, 456 and 457 of 1957 are dismissdd with costs. Appeals Nos. 656, 657 and 
658 of 1957 succeed only in part, namely, to the extent-that only the words “by, way 
of redress or punishment” occuring in the latter portion of clause (10) will be deleted 
so that the later portion of clause (10) will read as : “ and the action which in the 
opinion of the Commission should be taken..........-.eeeeeees to act, as a pre- 
ventwe in future cases” as indicated above. We make no order as to..the costs, of 
these three appeals. i : i ; 


A . ON: 
Appeals Nos. 455 to 457 dismissed and - 
656 to 658 of 1957 allowed in patt. 
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, [Criminal Appellate Jurisdiction. ] PIES 
Present :—S. J. Imam, S. K. Das.axD J. L: Kapur, JJ. - 


State of Madhya Pradesh g ©.. Appellant®. - 
: U. ý ; . ` A 
Revashankar , fp s ; : a. Respondent. 


Contempt of Courts Act (XXXII of 1952), sestion 3 (2)—Scope—Jurisdiction: of High Court—When 
excluded. ? Me ' ' 

The High Court has the right to protect subordinate Courts against contempt but subject to this 
restriction, that cases of contempt which have already been provided for in.the Indian Penal Gode 
should not be taken cognizance of by the High Court.’ Ifin its true nature and effect the act com- 

lained of is really ‘‘ scandalising the Court’’ rather than a mere intentional personal insultgto the 

Magistrate (offence under section 228 of the Indian Penal Code) the jurisdiction of the High Court 

to take contempt proceedings is not ousted ‘by section 3 (2) of the Contempt of Courts Act (XXXII 
-of 1952). » : as 


Appeal by Special Leave from the Judgment and Order, dated the 9th February, 
‘1955, of the former Madhya Bharat High Court at Indore in Criminal Misc. Appli- 
cation No. 2 of 1954, arising out of the Report, dated 11th January, "1954, of the 


Additional District Magistrate, Indore City, charging the Respondegt herein for con- ` 


tempt of Court. i 
H. J. Umrigar and R. H. Dhebar, Advocates, for Appellant. . 


J. B. Dadachanji and S. N. Andley, Advocates - of: Messrs. Rajinder Nain @-Co., 
for Respondent. ' 


The Judgment of the Court was delivered by- : 

_ S.K. Das, 7.—This is an appeal by Special Leave from the Judgment and Order 
of the then Madhya Bharat High Court, dated February 9, 1955, in Criminal Mis- 
cellaneous Application No. 2 of 1954. Originally, the appeal was filed on behalf of 
the State of Madhya Bharat, now substituted by the State of Madhya Pradesh. The 
appeal raisés an important question with regard to the interpretation of section 3 (2) 
of the Contempt of Courts Act, 1952 (XXXII of 1952), hereinafter referred to as the 
Act, which repealed the earlier Contempt of Courts Act, 1926 (XII of 1926), as also 
the Indore Contempt of Courts Act (V of 1930) which was earlier in force in the 
State of Madhya Bharat. aa 


-The facts so far as they are relevant to this appeal are these. One Ganga 
Ram, stated to be the landlord of the respondent Revashankar, instituted a suit, which 
was numbered as 1383 of 1952 in the Court of the Additional City Civil Judge, 
Indore, for ejectment and arrears of rent against Revashankar. It was statéd that 
the suit was filed in the name of Ganga-Ram and his wife Chandra Mukhi Bai. It 
. was further alleged that one Mr. Uma Shankar Chaturvedi, a lawyer acting on behalf 

of Ganga Ram, advised the latter to sign the name of his wife Chandra Mukhi Bai 
though Chandra Mukhi Bai herself did not sign the plaint or the vakalatnama. In 
this suit Chandra Mukhi Bai filed an application for permission to-prosecute her 
husband for forgery. Another application was filed by certain other persons said to 
be other tenants of Ganga Ram in which some allegations were made against 
Revashankar. On June 29, 1953,. Revashankar filed a complaint against five per- 
sons for an alleged offence under section 500, Indian Penal Code. This complaint 
was verified on July 13, 1953, and was registered as Criminal Case No. 637 of 1953 
in the Court of one Mr. N. K. Acharya, Additional District Magistrate, Indore. 
In that case, one Mr. Kulkarni appeared on behalf of the complainant Revashankar. 
. Te accused, persons appeared on August 8, 1953, through Messrs. Mohan Singh 
and Uma Shankar Chaturvedi. An objection was raised on behalf of the accused 
persons to the appearance of Mr. Kulkarni as the latter’s name appeared in the 
list of witnesses. This was followed by a spate of applications and‘ counter- 
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applications and on October 12, 1953, the learned Additional District Magistrate 
passed an order to the effect thatthe ‘copies. ‘of the .applications as well as 
of the affidavits filed by-both parties should be sent tothe District Judge for 
‘necessary action against the lawyers concerned. In.the meantime a criminal 
case was started against Revashankar in the Court . of. the Additional City 
Magistrate, Circle No. 2, for an alleged offence under section 497, Indian Penal 
Code. The case was started on the complaint of Ganga Ram. ‘That case was num- 
bered as 644 of 1953. We then come to the crucial date, namely, December 17, 
1953. On that date Revashankar filed-an application in the Court of the Additional 
District Magistrate who was in seizin of Criminal Case No. 637 of 1953. The 
application purported to be one under section 528, Criminal Procedure Code. 
This application contained some serious aspersions against the Magistrate, Mr. N.K. 
Acharya. The aspersions were summarised by the learned Judges of the High 
Court*under the following four categories. The first aspersion was that from the 
order, dated October 12, 1953, it appeared that Mr. N.K. Acharya wanted to favour 
Mr. Uma Shankar Chaturvedi. The second aspersion was that from certain 
opinions expressed by the Magistrate, Revashankar asserted that he was sure that he 
would not get impartial and legal justice from the Magistrate. The third aspersion 
was of amore serious character and it was that the Magistrate had ahandin a 
conspiracy hatched by Messrs. Mohan Singhand Uma Shankar Chaturvedi regarding 
certain ornament§ of Chandra, Mukhi Bai with the object of involving, Revashankar 
and his brother Sushil Kumar in a false case of theft of ornaments. The fourth 
aspersion was that Mr. Uma Shankar Chaturvedi had declared that he had paid 
Rs. 500 to thee Magistrate through Ganga Ram. These aspersions were later repeated 
in an affidavit on December 21, 1953: -On January 11, 1954, the learned Magistrate 
reported the aforesaid facts to the Registrar of the Madhya Bharat High Court 
and prayed for necessary action against Revashankar for contempt of Court. On 
this report the High Court directed the issue of notice to Revashankar to show cause 
why action should not be taken against him under the Contempt of Courts Act, 1952, 
and Criminal Miscellaneous Application No. 2 of 1954 was accordingly started against 
Revashankar. On March 3, 1954, Revashankar showed cause. ‘The case was then 
heard bya Division Bench consisting of V. R. Newaskar and S. M. Samvatsar, JJ. 
and by an order, dated February 9, 1955, the learned Judges held that by reason of the 
provisions in section 3 (2) of the Act the jurisdiction of the High Court ‘was ousted 
inasmuch as the act complained of constituted an offence ‘under section 228 of the 
Indian Penal Code. The question for consideration in the present appeal is if the 
aforesaid view of the High Court is correct. 


Mr. H. J. Umrigar, who has appeared on behalf ofthe appellant, has very strongly 
submitted before us that the High Court has erred in holding that the act of the 
respondent complained of constituted an offence under section 228, Indian Penal 
Code, and the jurisdiction of the High Court was, therefore, outsted by reason of the 
provisions in section 3 (2) of the Act. Itis necessary to read first section 3 (2) of the 
Act. We may state here that the corresponding section in the earlier Contempt of 
Courts Act, 1926, was section 2 (3) and in the judgment under consideration there 
is some confusion as to the correct number of the sub-section. Section 3 (2) of 
the Act is in these terms :— 

“ No High Court shall take cognizance of a. contempt alleged. to have’ been committed in 
respect of a Court subordinate to it where such contempt is an offence punishable under the 
Indian Penal Code (XLV of 1860).” 

The sub-section was considered in two decisions of this Court, Bathina: Rama- 
krishna Reddy v. The State of Madras1,‘and Brahma Prakash Sharma v. The State of Uttar 
Pradesh®. In the earlier case of Ramakrishna Reddy1, the appellant was the aga 
and managing editor of a.Teligu Weekly known as “ Praja Rajyam ”. In an iss 
eof the said paper, dated February 10, 1949, an article appeared which contadnen 
defamatory statements about the Stationary Sub-Magistrate, Kovvur, and the pointe 
for consideration was if the jurisdiction of the High Court to take cognisance of such 
poe a ee 
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a case was expressly barred under section 2 (3) of the earlier Coritempt of Courts 
‘ Act, when the allegations made in the article in question constituted an offence 

under section 499, Indian Penal Code. ‘On behalf of the appellant it was argued 

that what the sub-section meant was that if the act by which the party was alleged 

to have committed contempt of a subordinate Court constituted offence of any 
‘description whatsoever punishable under the Indian Penal Code, the High Court 
- was precluded from taking cognizance of it. ‘This argument was repelled and this 
. Court said (at page 429): a : 


“In our opinion, the sub-section refered to above excludes the jurisdiction of High Court 
. only in cases where the. acts alleged to constitute contempt of a subordinate Court are punishable as 
contempt under specific provisions of the Indian Penal Code but not where these acts merely amount 
to offénces of other description for which punishment has been provided for in the Indian Penal Code. 
’ This would be clear from the language of the sub-section which uses the words ‘ where such cofttempt 
is an offence’ and does not say ‘ where-the act alleged to constitute such contempt is an offence.’’. 
On an examination of the decisions of several High Courts in India it Was laid 
“down that the High Court had the right to protect subordinate Courts against con- 
-tempt but subject to this restriction, that cases of contempt which have already 
been provided for in the Indian Penal Code should not be taken cognizance of by 
the High Court. This, it was stated, was the principle underlying section 2 (3) of 
the Contempt of Courts Act, 1926. This Court then observed that it was not neces- 
sary to determine exhaustively what were the cases-of contempt which had been 
` already provided for in the Indian Penal Code ; it was pointed out, however, that 
some light was thrown on the matter by the provision of section 480 of the Code* 
of Criminal Procedure which empowers any civil, criminal or revenue Court to 
punish summarily a person who is found guilty of committing any. @Hence under 
sections 175, 178, 179, 180 or section 228 of the Indian Penal Code in the view or 
presence of the Court. The later decision of Brahma Prakash Shermat, explained 
the true object of contempt proceedings. Mukherjea, J., who delivered the 
judgment of the Court said (at page 1176) :— ` 
. “It would be only repeating what has been said so often by various Judges that the objects of 
contempt proceedings is not to afford protection to Judges personally from imputation. tg which 
they may be exposed as individuals; itis intended to be a protection to the public whose interests 
would be very much affected if by the act or conduct of any party, the authority of the Court is lowered 
- and the sense of confidence which people have in the administration of justice by it is weakened.’” 
It was also pointed out that there were innumerable ways by which attempts 
could be made to hinder or obstruct the due administration of justice in Courts 
and one type of such interference was found in cases where there was an act which 
amounted to “ scandalising the Court itself” ; this scandalising might manifest 
itself in various ways but in substance it was an attack on individual Judges or the 
Court as a whole with or without reference to particular cases, causing unwarranted 
and defamatory aspersions upon the character and ability of the Judges. Such 
conduct is punished as contempt for the reason that it tends to create distrust in 
the popular mind and impair the confidence of the people in the Courts which are 
of prime importance to the litigants in the protection of their rights and liberties. 
Bearing the aforesaid principles in mind, let us now examine the case under 
our consideration. The High Court expressed the view that the Act of the respon- 
dent complained of merely amounted to an offence under section 228, Indian 
Penal Code. Nevaskar, J., said :— 


“It appears to me that the application, though it was stated to be an application for transfer, 
was intended to offend and insult the Magistrate. A man’s intention can be judged by the nature 
of the act he commits. The application directly and in fact attributes partiality and corruption 
to the Magistrate. It was not an application made bona fide to a Court having jurisdiction to, transfer 

- the case from that Court to some other Court. It was an application thrown in the face of the Magis- 
trate himself. The action is no better than telling the Magistrate in face that he was ‘partial and 
corrupt. The allegations in the application no doubt are insulting to the Magistrate and he felt 
fhem to be so: and at the time the application was.submitted on 17th December, 1953, when he was 
sitting as a Court and dealing with the case of the opponent. 

“Thus, since I hold that the opponent intended to offer insult to the Magistrate concernefi 
there is no doubt that the act would fall within the purview of section 228, Indian Penal Code, and 
this Court will be precluded from taking action for the contempt committed before the Court of 
the Magistrate by reason of section 2 (3) of the Contempt of Courts Act’’. 


1, (1953) 2M.LJ. 231 : (1953) S.C.J. 521 : (1953) SCR. 116g. 
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The other learned Judge also expressed the same view in the following words : 


“The subordinate Courts can sufficiently vindicate their dignity by proceeding against the 
offenders under the provisions of criminal law in such cases. Legislature has deemed it proper 
to exclude such cases from the jurisdiction of the High Court under section 2 (3) of the Contempt of 
Courts Act. This, however, does not mean that High Court’s jurisdiction is excluded even in cases 
where the act complained of, which is alleged to constitute contempt, is otherwise an offence under 
the Indian Penal Code. : > 

“ The question to be considered in this case is whether the act complained of is punishable as 
contempt under any one of the specific provisions of the Indian Penal Code. In other words; whether 
it falls under any one of the sections 175, 178, 179, 180 or 228 of the Indian Penal Code. ‘ 


“If the act complained of constitutes an offence under any of these sections, it can be dealt with 
by the subordinate Court itself under section 480 of the Criminal Procedure Code and the High 
Courtwill have no power to take cognizance of it under the Contempt of Courts Act.” 

We are of the opinion that the learned Judges were wrong in their view that 
prima facie the act complained of amounted to an offence under section 228, Indian 
Penal Code, and no more. We are advisedly saying prima facie, because the 
High Court did not go into- the merits and we have no desire to make any final 

` pronouncement at this stage on the merits of the case. Section 228, Indian Penal 
Code, is in these terms :-— 


“ Whoever intentionally offers any insult, or causes any interruption to any public servant, 
while such public sig ae is sitting in any stage of a judicial proceeding, shall be punished with 
simple imprisonment for a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both.” ~ ` % 

The essential ingredients of the offence are (1) intention, (2) insult or inter- 
ruption to a Public servant and (3) the public servant insulted or interrupted must 
be sitting. in any stage of a judicial proceeding. In the present case there is an initial 
difficulty which has been, pointed out to us. The respondent was sought to be 
proceeded against by reason of the aspersions he made in the appliction, dated 
December 17, 1953, and the affidavit, dated December-21, 1953. It is not very clear 
from the record if the learned Magistrate was sitting in any stage of a judicial. pro- 
ceediag when the application and the affidavit were filed. The High Court no 
doubt says that the Magistrate was sitting as a Court at the time; but there is no. 
reference to the particular work, judical or otherwise, which the Magistrate was 
doing at the time. The practice as to the filing of applications and affidavits varies. 
from Court to Court and in some Courts applications and affidavits are filed within . 
stated hours before the reader or the bench clerk; they are so filed even 
when the Judge or Magistrate is in chamber or preoccupied with some. adminis- 
trative duties. So far as the present case is concerned, it is not at all clear, from 
the record as placed before us, as to what was the judicial work which the learned 
Magistrate was doing when the application and affidavit were filed. If he was 
not doing any judicial work at the relevant time, then the third essential 
ingredient mentioned above was not fulfilled and the act complained of would not 
amount to an offence under section 228, Indian Penal Code. . ` 


We are not, however, basing our -decision on the mere absence of materials 
to show what particular judicial ‘work the learned Magistrate was doing when the 
application, dated December 17, 1953, and the affidavit, dated December 21, 1953, 
were filed. .If that were the only infirmity, the proper order would be to ask for 
a finding on the question. Our decision is based on a more fundamental ground. 
Learned counsel for the parties have taken us through the application, dated Decem- 
ber 17, 1953, and the affidavit, dated December 21, 1953. The aspersions made 
therein prima facie showed that they-were much more than a mere insult to the -lear- 
ned Magistrate; in effect, they scandalised the Court in such a way as to create 
distrust in the popular mind and impair the confidence of people in Courts. 
of the aspersions made, taken at their face value, were (1) that the learned Magis- 

trate had joined in a conspiracy to implicate the respondent in a false case of theft. e 
In the affidavit it was stated that the learned Magistrate had sent for the respondent 
and his brother and had asked them to make a false report to the police that the 
ornaments of Chandra Mukhi.Bai had been stolen. The learned Magistrate 
characterised the aspersion as totally false and said that ‘he neither knew the res- 
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porident nor his brother and had no acquaintance with thèm: Another aspersion 
was that the Magistrate had taken a bribe of Rs. 500. This aspersion was also 
stoutly denied. We must make it clear here that at this stage we are expressing 
no opinion on merits, nor on the correctness or otherwise of the aspersions made. 
All that we are saying is that the aspersions taken. at their face value amounted to 
what ‘is called scandalising the Court itself; manifesting itself in such an attack on 
the Magistrate as tended to create distrust in the popular mind and impair the con- 
fidence of the people in.the Courts. We are aware that confidence in Courts can- 
not be created by stifling criticisms, but there are criticism and criticisms. ‘‘ The 
path of criticism ”, said Lord Atkin in Ambard v. Attorney-General for Trinidad and 
Tobago? > > v 
“is a public way : The ‘wrong-headed are permitted to err thereiri ; provided that members 

of the public abstain from imputing improper motives to those taking part in the administration of 
justice, arid are genuinely exercising a right of criticism, and not acting in malice or attempting to 
impair the administration of justice, they are immune”. i 

. - If, therefore, the respondent had merely criticised the. Magistrate, no notice 
need have been taken of such criticism as contempt of Court whatever action it 
might have been open to the Magistrate to take as an aggrieved individual 
but if the respondent acted in malice and attempted to impair the administration 
of justice, the offence committed would be something more than an offence under 
section 228, Indian Penal Code. ; . Pee P 


Learned counsel for the respondent has contended before us thatas soon therë 
is an element of insult in the act complained of, section 228, Indian Penal Code, 
is attracted and the jurisdiction of the High Court to take cognizance of fhe contempt 
is.ousted. We are unable to accept this contention as correct. Section 228 deals 
with an intentional insult to a public servant in certain circumstances’ The punish- 
ment for the offence is simple imprisonment for a term which may extend to six 
months or with fine which may extend to one thousand rupees or with both. Our 
attention has been drawn to the circumstance that under section 4 of the Act the 
sentence for contempt of Court is more or less the same, namely, simple imprison- 
ment for a term which may extend to six months. The fine is a little more and 
may extend to two thousand rupees. Section 4 of the Act contains a proviso that 
the accused person may be discharged or the punishment awarded may be remitted 
on apology being made to the satisfaction of the Court. We do not, however, think 
that a similarity of the sentence in the two sections referred to above isarealtest. The ` 
true test is: is the act complained of an offence under section 228, Indian Penal Code. 
or isit something more than that? Ifin its true nature and effect, the act complained 
of is really “ scandalising the Court” rather than a mere insult, then it is clear that 
on the ratio of our decision in Ramakrishna Reddy’s case®, the jurisdiction of the High 
Court is not ousted by reason of the provision in section 3 (2) of the Act. 

Mr. Umrigar has urged a further point in this connection and has contended 
that for an offence under section 228, Indian Penal Code, the insult must be an 
intentional insult. The first essential requirement of the offence, according to him, 
is that the insult must be offered intentionally. He has pointed out that the appli- 
cation which the respondent filed purported to be an application under section 528, 
Criminal. Procedure Code, and though it is difficult to see how that section applied 
in the present case, the intention of the respondent was not to insult the Magistrate, 
but merely to state the circumstances in which the respondent was praying for a trans- 
fer of the case. Mr. Umrigar has pointed out that in the reply which the respondent 
gave to the notice issued from the High Court, he said that he had no intention to 
insult or show. disrespect to the learned Magistrate. Mr. Umrigar has further 

submitted that the decision in-Narotam Das v. Emperér*®, (on which the learned Judges 
of the High Court relied) where in. somewhat similar circumstances it was held that 
section 228), Indian Penal Code, applied, does not correctly lay down the law. In® 
that case Yorke, J., observed that it would. be a matter for consideration in each 
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individual case how irisulting the,expressions.used were and whether: there was any 
necessity for the applicant to make use of those expressions in the application | which 
he was actually making to the Court. While we agree that the question of.intention 
must depend on the facts and circumstances of each. case, we are unable to accept 
as correct-the other tests. laid, down, by, the, learned-Judge as finally determinative of 
the ‘question of intention. In two earlier decisions of the same High Court, in 
Queen Empress v, Abdullah Khan}, and Emperor v. Murli ‘Dhar®, it was held that where’ 
an aceitsed>persoh made an. application for transfer of:the. case-pending against him 
and inserted“in*. ‘sach‘application, assertions of a defamatory, nature concerning the 
Magistrate who-was trying the. case, there-was no intention,on ‘the part, of the appli- 
cant to°insult the. Court; but the intention was, merely to procure a ‘transfer of the: 
case." We'do-not think that.any hard ‘and fast rule-can be laid down with regard 
to this matter,’ ‘Whether:there is an intention’ to offer insult to the Magistrate trying 
the-aase ; or “riot: must: depend on the -facts.and circumstances of. each case and we 
rs inot’ ‘consider’ it: necessary, nor advisable, to. lay down any inflexible Tule thereto. 


ce ' Taking. ‘the -aspersions’ ‘made ‘by! “the* ‘respondent in the application, dated 
December, 17, 1953 arid the affidavit, dated‘December 21, 1953, at their face value; 
we have- alteady. expressed ° ‘the view. that they: ‘anidunted to something rhore than 
a mere ‘inténtional, “personal: instilt to the Magistrate ;. they scandalised the Court 
itself a and impaiged’ the’ ‘administration of justice.’ In "tHat view- of the matter sec- 
tion-3 “(a}: ‘of. the Act’ did not ‘stand‘in the way and the learned Judges’ of the High 
Court.were  WiOng. in their: view that the. jurisdiction of the High Court'was ousted.’ 


We agcordingly allow ‘the appeal and.set aside the. order of thé igh Court, 
dated: February:.9,- 1955. . In our. view,, the High Court had jurisdiction to take 
cognizance) of thé.act complained of and ‘the case must now be decided by the High’ 
Court on:merits in. accordance with law. At is only necessary to add that the act 
complained of:-was’committed as far back as 1953 and. it is desirable that the case 
should be dealt with, as: :expeditiously as possible. ates m ' 


2 a ai pe allowed, 
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t+ Motor; Vehicles :Act- (I V of 1939), ‘sections 42 (1) and jae ofa motor vehicle of which he was 
not owner found using- it contrary tothe conditions of the peimit—Liability t tó conviction under section 123. ` 


“Section 42 (1) of ithe ‘Motor Vehicles Act, contemplates not only prohibition , against the user 
iy: ‘thé owner of-the-vehicle or his permitting its user in a manner contrary to the” ‘conditions of the 
permit but it also contemplates that the vehicle itself shall be used in the manner authorised by the 
permit, The’ prohibition. therefore’ is not merély against the use by the owner but against the use 
contrary ‘to the conditions of ‘the: ‘permit of the’ vehicle itself. : For its breach section 123 of the Act 
provides: the ‘penalties: . ‘The words 4: whoever drives, a-motor vehicle .........55. in contravention 
of the provisions of sub‘séction (1). cof section 42” used in, ‘Section 123 would cover both the owner 
and one who is not a owner. Accordingly the‘driver ‘of-4 motor vehicle who-is not its-owner and 
Who, drives:in cofttravehtion of thé: conditions. of a permit under section 42 (1) will fall within 
section, 123 of- the. .Act:and be liable to conviction. j ~ 


99 Appeals. by Special- ‘Leave : from ‘the Jadgient | and Order, dated the 1gth 
September; '1955; of the’ Allahabad High Court in Criminal Reference No. 359 of 
1952 (and~ “Criminal Appeal,No. 1406 of 1935), the Reference, No. 359 of 52; 
arising- out.of, the, Reference, dated.qth August, 1952, by the: Sessions ne 
Gorakhpur under section ‘438 of Criminal Procedure Code, ~ 
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G. C. Mathur and C. P. Lal, Advocates, for Appellant (In both the Appeals). 
Nemo, for Respondents. 


The Judgment of the Court was delivered by oo, 
Kapur, 7.--These two appeals involve a common question of law and may be 
disposed of by one judgment. . 


| ‘In Criminal Appeal No. 115 of 1956, the respondent Bansraj, driver of a public 
carrier, of which he was not an owner, was found carrying 23 passengers instead 
of 6 allowed under the conditions of Permit No. 42-926/ 123 granted to the owner.: 
The 'vehicle was checked by a Head Constable who on counting the number of 
passengers found them to be 23. Bansraj respondent was prosecuted under s¢c- 
tion 42 read with section 123 of the Motor Vehicles Act (IV of 1939), as it existed 
at the date of the offence; (to be called the Act in this judgment), Bansraj respon-- 
dent pleaded not guilty and stated that only six passengers were being carried. He. 
was tried summarily by a First Class Magistrate at Gorakhpur and found guilty 
under section 123 of the Act and sentenced to pay a fine of Rs. 200 and in default 
three months’ rigorous imprisonment. He went in revision to the Sessions Judge, 
Gorakhpur, and there it was contended that he was only a driver and therefore 
could: not be convicted under section 123 of the Act. The learned Judge accepted 
that contention and being of the opinion that a mere driver could*not be so con- 
victed, he recommended the case to the High Court under section 438 of the Cri- 
minal Procedure Code. The matter came up as Criminal Reference No. 359 of 1952 
before Mukherji, J., who referred it to a Division Bench and was heard by Desai 
and'Upadhya, JJ. The interpretation which the High Court put on section 42 (1) 
was that under the section it was the owner alone who was interdicted from using 
or permitting the use of the vehicle save in accordance with the conditions of a 
permit and therefore if the vehicle was used against the conditions of the permit, 
no one else, including the driver, could be guilty under section 123 of contravention 


of the terms of the permit. 


The reference was therefore accepted and the conviction and sentence of the 
respondent was set aside. The State has come up.in appeal pursuant to Special 
Leave against the Judgment and Order of the High Court of Allahabad. 


In Criminal Appeal No. 83 of 1957, respondent Vishwanath, the driver of a 
private station wagon W.B.C. 8744 and the owner Sundar Singh were both prose- 
cuted for carrying 13 passengers from Moghulsarai to Banaras in the station wagon 
which had no permit for carrying passengers onhire. Out of these 8 persons were 
travelling as passengers who had been charged fares. The Magistrate acquitted 
Sundar Singh giving him the benefit of doubt and sentenced the driver to a fine of 
Rs. 500 under section 123 of the Act and in default to simple imprisonment for six 
months. This enhanced sentence was given because he had four previous convic- 
tions under the Act. The respondent Vishwanath took an appeal to the Sessions 
Judge, Banaras, who set aside the conviction holding that the driver of a vehicle 
could not be convicted under section 123 for contravention of the conditions of the 

ermit. The State took an appeal to the High Court and this appeal also was 
heard by Desai and Upadhya, JJ., who dismissed the State’s appeal and the State 
has come to this Court pursuant to Special Leave. 

The question for decision in both these appeals is the same że., the liability of 
the driver of a motor vehicle used in contravention of the terms of the permit under 
section 42(1) of the Act and this will depend upon the construction to be pet on 
sectjons 42 and 123 ofthe Act. Atthetime when the Respondentsin the two 
appeals are alleged to have committed the offence section 42(1) -provided :— 

* «© No owner of a transport vehicle shall use or permit the use of the vehicle in any public place, 


save in accordance with the conditions of a permit granted or countersigned by a Regional or Provin- 
cial Transport Authority authorising the use of the vehicle in that place in the manner in which the 
2 


vehicle is being used.........s..- vee 
And section 123 of the Act provided :— 


gi 


** Whoever drives a motor vehicle or causes or allows'a motor vehicle: to be used or lets out a 
motor vehicle for use in contravention of the provisions of sub-section (1) of section 42 shall Le puni- 
shable for a first offence with fine, which. may extend to five hundred.rupees and for a subsequent 
offence if committed ‘within, three ‘years of the commission of a previous similar offence mo a fine 
Which shall not be less than one hundred rupees ‘and may ‘extend ‘to one thousand rupees ” 


' ‘The ‘Act ‘regulates the use; “of motor vehicles and for. that’ purpose its various 
provisions provide for control on motor vehicles and on, those who own them and 
those who drive them. ‚Chapter II provides for licensing of motor vehicles, Chapter 
II-A for licensing of conductors, Chapter IL for registration .of motor vehicles. and 
Chapter IV, for control of transport vehicles. Chapter IX deals with offences; 
penalties and procedure. Section 3 in Chapter II is headed “ necessity for driving 
licences”. Section 22 in Chapter III is headed “necessity for registration’?. . The 
marginal note of section 42 in Chapter IV is “necessity for permits:’, There are several 
provisions in the Actcontained.in Chapter VI which-provide, for control of traffic, 
requiring the drivers of motor, vehicles to observe speed, limits,ito, obey duty signals 
and there are other provisions for subserving safety in regard to driving of.motor. 
vehicles. The provisions of Chapter IX show how particular the Legislature is im 
regard to the road safety. With that object in view the Act makes provisions for 
a complète control over thé owners ‘of motor vehicles and’ over the drivers of ‘such 
vehicles and makes elaborate’ provisions in ‘regard to every aspect of motor tiaffic 
and penalises evtry, one who’ contravenes’ ‘the provisions, of the ‘Act ee the 
seller of a defective motor vehicle. a ; 


{j STATE OF UTTAR PRADESH v.'BANSRAJ (Kapur, 7.). 


Section 42 is headed ‘ ‘ necessity” for jie », The language of the section 
employs prohibitive or. negative words and therefore its: ‘legislative intent is- that 
the statute is.mandatory. ‘The negative words convey a forbidding of the doing 
of the act proltibited and from the.use by: the Legislature ofthe words “no owner 
of a tra sport vehicle ‘shall: use or. permit the use.: ...”’‘in ‘section 42(1) a ‘total: 
prohibition against user of. the vehicle except-‘in accordance with’ the ‘conditions’ 
of the permit is indicated» . Further. the words: authorizing’ the use of the vehicle: 
in that place in the manner in which the vehicle is being used ” have reference to 
the transport vehicle itself and not to the owner, that is to say, section 42 (1) does not 


only prohibit the owner from using, the trañsport yeliicle contrary to the conditions | 


of the permit but’ ‘there is an ‘expréss | provision in the section that the , permit 
atithorises the úse of the vehicle in thé place and in the manner it is being used, and 
that it is to be used in accordance with theconditions of the permit. Thus cons- 
trued section 42 (1) contemplates not only prohibition against the user by the owner 
of the vehicle or his permitting its user ina manner contrary to the conditions of 
the permit but it also contemplates that the’ vehicle itself shall be used in the manner 
authorised by the permit. The prohibition therefore is rot merely against the use 
by the owner but against the use contrary ,to the conditions of the permit of the 
vehicle itself. 


Section 123 is in the Chapter dealing with offences and: penalties. The margi 


nal note shows what the section intends to punish, and that the intention was “to 
provide for punishment of every person who drives a motor vehicle in contravene 
tion of the provisions of sub-section (1) of section 42. We have said above that sec- 
tion 42(1) requires the use of a transport vehicle in accordance with the conditions 
of the permit and that it does not merely prohibit its.user by the owner contrary to 
the conditions of the permit. Therefore when a. transport vehicle is driven by 
anyone in contravention of the terms-of the permit, it is in contravention of the 
provisigns of section 42 (1). Section 42 (1) isnot a penalising section. For its breach 
section 123 provides the penalties: The Legislature’ advisedly did not use the Word’ 

‘owner, in section 123 of the Act. . Having by section 42(1). prohibited an own® 
from using or permitting the use of a transport vehicle contrary to the conditions 
of the permit and having clearly stated therein that the permit granted by the ° 


Regional or the Provincial Transport Authority authorised the use of the vehicle in . 


the manner in which the vehicle was to be used, the Legislature provided punishment 
for anyone who drove a motor vehicle or caused or allowed a motor vehicle to be 
used or lets out 4 motor vehicle to be used in contravention of the provisions ef sub- 
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section (1) ‘of section 42. It is for this reason that the Legislature used the word 
< whoever’ and did not limit the punishment'set out-in section. 123 to the owner 
himself. The Legislature intended that no motor vehicle should be driven by 
anyone contrary to the provisions of section 42 (1) and that if it was driven in con- 
travention of those proyisions he was liable to punishment. The two sections read 
together do not lead to the conclusion that section'123 only makes the owner liable 
to punishment. The words “or causes or allows a motor vehicle to be used, or 
lets out a motor vehicle for use.in contravention of the provisions of sub-section (1) 
of section 42 ” may well refer to the owner. That is to say, this part of section 123 
punishes an owner for contravening the provisions of section 42 (1). The driving 
of the motor vehicles, however, is a different matter. It could be driven by the 
owner himself or by some one other than the owner. Therefore, the words “ whoever 
drives a motor-vehicle:. - + in contravention ofthe provisions of sub-section (1) 
of section 42 ” would cover both the owner and one who is not the owner. “What 
is made punishable is the driving of the motor vehicle by anyone contrary to the 
provisions .of section 42 (1). That is to say, the motor vehicle cannot be driven by 
anyone contrary to the conditions of the permit relating to that vehicle. 


It may here be remarked that there is a preponderance of judicial opinion ‘in 
favour of the view that a driver of a motor vehicle who is not its owner and who 
drives in contravention of the conditions of a permit under sectien 42 (1), would 
fall within section 123 of the Act. Except the High Court of Allahabad the other 
High Courts are in accord in holding that such driver would be guilty under sec- 
tion 123. Public Prosecutor v. Jevan'; Provincial Government, G. P. & Berar v, Mi ohanlal?; 
Chandra Deo Singhv. The State’; Teja Singh v. The State+; Kalyan Lal v. The Staie®; 
The State v. Ram Chandra®, and ‘The State v. Motilal?.’ All these cases have elon 
on the view that the words ‘whoever drives’ are wide enough to include the case 
of a non-owner driver who contravenes the provisions of section 123. Everi-in the 
High Court of Allahabad in an earlier decision Uma Sankar v. Rex®, Aggarwala, J.; 
was of the opinion that a driver. driving in contravention of the conditions of a 
permit would fall within section 123 of the Act. 


In our opinion, the interpretation put in this case by the Allahabad High Court | 
on sections 42 and 123 is erroneous. We would‘therefore allow these appeals, set 
aside the orders of acquittal and restore those of the Magistrates convicting the 
respondents. 


Appeals allowed. 
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PRESENT —T, L. VENKATARAMA Atyar, P. B. GayENDRAGADKAR AND A. K.. 
Sarkar, JJ. ; ~ 4 i. Sa, “shee 
Maharaj Kumar Kamal Singh l .. Appellant” 
Commissioner of Income+tax. Bihar and Orissa = Respondent. 


Income-tax Act (XI of 1922), section 34—Scope—‘‘ Information’ is. tnciades information as to toriet: 
state of law—“ Escaped ’’—Consiruction. 


The word ‘information ” in seċtion 34 (1) Q ) of the Income-tax Act includes information as’ 
to the true and correct state of the law and so Would cover informiation as to relevant judicial decisions - 
Information as-to the true state or meaning of the law’ derived freshly from'an external source of autho- > 
ritative character is definite information. within the meaning of section 34. An Income-tax® Officer 
cagtreat a subsequent’ Privy Council decision (reversing the view followed in the assessment that, 
inferest on arrears of agricultural ti rent was agricultural i income et from’ tax) as “information” 
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within section.34'(1) (b) of the Income-tax Act and assess that income as-income which has “escaped” 

assessment. Even in a case where a return has been submitted, if the Income-tax Officer erroneously 

fails to tax a part of assessable income, it is a case where the said part of the income has escaped as assess“ 
ment, 


Quaere :—Whether it would be öpen to the Income-tax Officer to take action under section 34 
on the ground that he thinks that his original decision in making the order of assessment was wrong 
without any fressh information from an external source or whether the successor of the Inome-tax 
Officer can act under section 34 on the ground that the order of assessment passed by his predecesiog 
was erroneous.? 


Appeal from the Judgment and Decree, dated the'7th April, 1954, of the Patia 
High Court in Miscellaneous Judicial Case No. 327 of 1951. 


«A. V. Viswanatha Sastri, Senior Advocate (B. K. Sinha, Advocate, with him), 
for Appellant. 


RN. Rajagopala Sastri, R. H, Dhebar and D. Gupta, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Gajendragadkar, J.—This is an appeal with the certificate issued by the High 
Court of Judicature at Patna under section 66-A (2) of the Income-tax Act (herein- 
after called the Act) and it raises a short question of the construction of'section 34 (1) 
(b) of the Act. This question arises in this way. Proceedings were taken by the 
Income-tax Officer, Special Circle, Patna, against Maharaja Bahadur Rama Rau 
Vijaya Prasad Singh, the father of the appellant, to levy income-tax for the year 
1945-46. The total income assessed to income-tax by the said order was Rs. 1, 60, 602: 
This amount included the sum of Rs. 93,604 received. by the assessee on account of 
interest on arrears of rent due to him after deduction of collection charges. It was 
urged before the Income-tax Officer by the assessee that this amount was not liable 
to be taxed in view of the decision of the Patna High Court in: Kamakshya Narain 
Singh v. Commissioner of Income-taxt, The Income-tax Officer, however, held that 
since the department had obtained leave to appeal to the Privy Council against the 
said decision, the matter was sub judice and so he would not be justified-in accepting 
the assessee’s contention. In the result, he included the said amount in the total 
income for the purposes of assessment, but ordered _that the realisation of the tax on 
the said amount should be stayed till the decision of the Privy Council or March 31; 
194.7, whichever was earlier. This order was passed under section 23 (3) of the Act 
on December 31, 1945. ; 


Against this order the assessee preferred an appeal before the Appellate Assis- 
tant Commissioner of Income-tax, Patna. On May 8, 1946, the appellate authority 
held that the Income-tax Officer was bound to follow the decision in the case of 
Kamakshaya Narain Singh1, and so, he set aside the order under appeal in regard to 
the amount of Rs. 93,604 and directed the Income-tax Officer to make fresh assess- 
ment. He also observed that it was not clear as to what portion of the said 
amount was interest on arrears of agricultural rents and what portion related to 
interest on arrears of non-agricultural rents. The Income-tax Officer was accord- 
ingly directed to determine the latter amount and to levy tax on it. 


Pursuant to this appellate order the Income-tax Officer made a fresh assessment 
under sections 23 (3) and 31 of the Act on August 20, 1946. By this order the total 
amount of income liable to tax was determined after deducting the whole of the 
amount of Rs. 93,604 from it. Some other minor reductions were also allowed in 
compliance with the appellate order. The department did not challenge either the 
appelldte order or the subsequent order passed by the Income-tax Officer in pur- 
suance of the said appellate order. ~ 


° ‘Subsequently, on July 6, 1948, the appeal preferred by the department to 
the Privy Council against the decision of the Patna High Court in Kamakshya Narain’ 
Singh’s case®, was allowed and it was held that interest on arrears of rent payable in’ 

1. (1946) 14 LT.R. 673. 283 ; (1948) 16 LTR. 325 (P.C.). 
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respect of agricultural land is not agricultural i income for it is neither rent nor revenue 
derived from’ land. ` 

As a result of this decision, the Income-tax Officer issued a notice to the assessee . 
under section 34 of the Act on September 25, 1948. This notice called upon the 
assessee to file a fresh réturn as the Income-tax Officer, had i reason to believe that a, 
part of the. assessee’s income assessable to income-tax for the year ending March.31, 
1946, had escaped assessment. It appears that this notice was found to be defective 
and so under the provisions of section 34 as amended, a fresh notice was issued by the 
officer to the assessee on March'18, 1949. The proceedings thus taken.by the officer 
under section 34 ultimately. led to a revised assessment order (passed , under section 
23 (3) and section 34 of the Act and the amount of Rs. 93,604 was added to the assess- 
merit amount as interest on arrears of rent. This revised assessment order was passed 
on April 30, 1949. 

1. The assessee appealed: against this order but the appellate authority disfhissed 
the assessee’s appeal and confirmed the said order on July 26, 1949. He held that 
the subsequent decision of the Privy Council in the case of Kamakshya' ‘Narain 
Singh}, was information within the meaning of clauses (a) and (b) of section 34 (1) 
and that the Income-tax -Officer had reason to believe that: a part of the ;assessee’s 
income had escaped assessment. . The assessee then moved’ the Income-tax: Appel- 
late Tribunal ; but on August 21, 1950, the tribunal confirmed thg order passed by 
the appellate authority andi dismissed the assessee’s appeal.. It was held that the 
provisions of section 34 as amended in 1948 applied to-the case and that the decision 
of the Privy Council brought it within the purview of sub-section. (1) (b) of section 34: 


‘Meanwhile the assessee died and the appellant succeeded ‘to the estate of his 
deceased father. He then filed an'application under section 66 (1)of the Act requir- 
ing'the tribunal to’tefer the question of law raised in the case to the Patna High Court 
for its opinion. ' The tribunal rejected this application on February 27,1951. There: 
upon the ‘appellant moved the Patna High: Court: under section 66 (2) of the Act; 
his application was allowed and the tribunal was directed: by the High Court on 
December 15, ‘1951, to state the case and refer the ‘question of law for ‘its opifiion. 
In contipliance with the requisition of the High Court the tribunal by its order’ passed! 
on July 23, 1952, submitted a statement of the'case and referred to the: High Court for 
its opinion the quéstion of law raised by the appellant. - The question: thus raised i is : 

“Whether in the circum:tan¢es of ‘the case the assessment ordét under section "34 of the Act 
of the interest on arrears of rent is legal ?” 
On April 7, 1954, this reference was heard by V. Ramaswamy : and C.P. Sinha, a x 
of the Patna High Court and the question was answered’by, them in favour éf the 
department. | ‘The’ appellant , then applied for and obtained a certificate fror ‘the 
Patna High Court on September 13, 1954. The, High’ ‘Court has certified’ urider 
section 66-A, sub‘clause (2) of the Act that the case raises a question of law of a 
substantial kind and is otherwise a fit ` case ‘for appeal to this Court. That is how 
the present appeal has come before us ; and the question ‘which it raises for our 
decision is about the true construction of section 34 (1) (b) of the Act. f 


Section 34 of the, Act has been amended in 1939 and in 1948. It is conceded 
by Mr. Viswanatha Sastri, for the appellant, that the present case is governed by the 
section as it was: amended i in'1948. ‘This amended section 34, sub-section: (1) deals 
with’ cases of income escaping assessment in two’ clauses. Clause. (a) covers cases 
where income has escaped assessment by reason of the omission or ‘failure on the 
part of the assessee to make a return of his income under section 22. -We are not 
concerned with this clause. Glause (b) of section 34, provides inter alia that > 

““ notwithstanding that ‘there has been no omission or failure’ ‘ds‘montioned in clause (a) on the 

of the assessee, if the Income-tax Officer has, in consequence of information in ‘his possession, 
fe son to believe that income, profits or gains chargeable to income-tax have escaped assessment 
for any year, or have! been under-assessed, or assessed at too low a rate; or have been miade the 
Subject of excessive relief under.the Act, or "that excessive loss or depreciation allowance have been 
computed, he may, at any time within four years of the end of that year serve on, the assessee a 
notice containing all or any of the requirements, which ‘may be included in a notice under 
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sub-section (2) of section 22, and may proceed to assess or rea*sess such income, profits or gains or 
recompute the loss or depreciation allowance, and the provisions of this Act shall, so far as may 
be, apply accordingly as if the notice were a notice issued under that sub-section ”. 


It is clear that two conditions must be satisfied before the Income-tax Officer 
can act under section 34 (1) (b). He must have information in his possession, 
which, in the context, means that the relevant information must have 
come into his possession. subsequent to the making of the assessment order 
in question and this information must lead to his belief that income chargeable. to 
income-tax has escaped assessment for any year, or that it has been under-assessed 
or, assessed at.too low a rate or has been made the subject of excessive relief under the 
Act. Two questions are raised by Mr. Sastri under this sub-section in the present 
appeal. He contends that the relevant information means information as to facts 
and cannot include the decision of the Privy Council on a point of law ; and he 
argues that, where income has been duly returned for assessment and an assessment 
order has been passed by the Income-tax Officer, it cannot be said that any income 
has escaped assessment within section 34 (1) (b). Thus the appellant’s case is that 
both the conditions required by section 34 (1) (6) have not been satisfied and so the 
order of revised assessment passed against the appellant is illegal. 


‘Tt is not disputed that, according to its strict literal meaning, the word “informa- 
tion” may inche knowledge even about a state of the law or a decision on a point 
of law. The argument, however, is that the context requires that the word “infor- 
mation” should receive a narrower construction limiting it to’ facts or factual 

material das distinguished from information as to the true state of the law. In support 
of this argument Mr. Sastri referred to the marginal notes of sections 19-A and 20-A 
‘as well as theeprovisions of section 22 (3) and section 28 and urged that the informa- 
tion contemplated by these provisions is information as to facts or-particulars and 
has no reference to the state of law or to any question of law ; and so the said word 
in section 34 (1) (b) should be construed to mean only factual information. We are 
notjmpressed by this argument. Ifthe word “information” usedin any other provi- 
sion of the Act denotes information as to facts or particulars, that would not necessarily 
determine the meaning of the said word in section 34 (1) (b). The denotation of 
the said word would naturally depend on the context of the patticular provisions in 
which it istused. It is then contended that sections 33-B and 35 confer ample powers 
‘on the specified authorities to revise Income-tax Officer’s orders and to rectify mis- 
takes respectively and so it would be legitimate to construe the word “information” 
in section 34 (1) (b) strictly and to confine it to information in regard to facts or 
particulars. This argument also is not valid. Ifthe word “ information ” in its plain 
grammatical meaning includes information as to facts as well as information 'as'to 
the state of the law, it would be unreasonable to limit it to information as to the facts 
on the extraneous consideration that some cases of assessment which need to be 
revised or rectified on the ground of mistake of law may conceivably be covered by 
sections 33-B and 35. Besides, the application of these two sections is subject to the 
limitations prescribed by them ; and so the fact that the said sections confer powers 
for revision or rectification would not be relevant and material in construing section 
34 (1) (b). The explanation to section 34 also does not assist the appellant.’ It is 
true that under the explanation production before the Income-tax Officer of account 
books or other evidence fromwhich material facts could with due diligence have been 
discovered by the Income-tax Officer would not necessarily amount to disclosures 
within the meaning of the said section ; but we do not see how this can have any: 
bearing on the construction of clause (b) in section 34 (1). On the other hand, one 
of the cases specifically mentioned in section 34 (1) (b) necessarily postulates that 
the word “‘information” must have reference to information as to law. Wheregin 
e consequence of information in his possession, the Income-tax Officer has reason to’ 
believe that income has been assessed at too low a rate, he is empowered to revise the 
assessment ; and there can be no doubt that the belief of the Income-tax Officer that 
any given income has been assessed at too low a rate may, in many cases, be due to’ 
information about the true legal position in the matter of the relevant rates. If the 
word “information” jn reference to this ‘class of cases must necessarily inelude in- 
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formation as‘to law, it is impossible to accept the argument :that, in ‘régaid ‘to ithe 
‘other cases falling under the same provision, the same word should havea natiower 
and a more limited, meaning. We would accordingly hold’that the word “‘informa- 
tion” in section 34(1) (b) includes information as to the true and correct state of the 
‚law and so would cover information as to. relevant judicial decisions. If that be the 
“true position, the-argument that the Income-tax Officer was not justified in -trea- 
ting the Privy Council decision in question.as information within section:34 (1) ((d) 
cannot be accepted. ae A go S ae 
The next question that remains to be considerėd is in regard to the other condi- 
tion prescribed by section 34 (1) (b). When can‘income be'said to-have escaped 
assessment ? Mr. Sastri argued that the word “assessment”? does not mean qnly 
the order of assessment, but it includes all steps taken for the purpose of levying the 
tax and during the process of taxation. That no doubt is true ; but the widegleno- 
tation of the word “assessment” does not really assist the appellant ; it only shows 
that along with the order of assessment which is an important act in the process of 
taxation, other acts and steps adopted in the course of taxation are also included in 
the word; but it is with this “most critical act in the process of taxation” with which 
we are concerned in the present appeal. ‘Then it is urged that the word “‘escapéd” 
according to the Oxford English Dictionary means “‘to elude (observations, search 
etc.);toelude the notice of a person”; and the contention is that ites only. where, in- 
come has not been returned for assessment that it can be reasonably said that income 
has escaped assessment. The dictionary meaning of the.word does not,support:-‘Mr. 
Sastri’s contention. According to the same dictionary the word ‘escape’, also:means 
“to get clear away from (pursuit or pursuer); to succeed in avoiding (anything:pain- 
ful or unwelcome)” ; so that judging by the dictionary meaning alone it would be 
difficult to confine the meaning of the word “escape” only to cases where,no return 
has been submitted by the assessee. Even if the assessee has submitted a return ofthis 


income, cases may well occur where the whole of the income has not been assessed and ` 


such part of the income as has not been assessed can well be regarded’as having 
escaped assessment. In the present case, the rents received by the assessee‘from his 
agricultural lands were brought to the notice of the Income-tax Officer; the question 
as to whether the said amount can. be, assessed in law was considered and it was.ulti- 
mately held that the relevant decision of the Patna High Court which was.binding 
on the department justified the assessee’s claim that the said income was mot. liable 
to be assessed to tax. There is no doubt that:a part of the assessee’s income had not 
been.assessed and, in that sense, it has clearly escaped assessment., Can it,be.said 
that,. because the matter was considered and decided on the merits in the light of the 
binding authority of the decision of the Patna High Court, no income has escaped 
assessment when the said Patna High Court decision has been subsequently reversed 
by the Privy Council ? We see no justification for holding that cases of income escap: 
Ing assessment must always be cases where income has not: been, assessed owing to 
inadvertence or oversight or owing to the fact that no return has been submitted. In 
our opinion, even in a case where a return has. been submitted, if the Income-tax 
Officer erroneously fails to tax a part of assessable-‘income, it.is a case-where the 


said part of the income has escaped assessment. The appellant’s attempt to put avery 


narrow and artificial limitation on the meaning of the word “‘ escape.”,:in section 34 
(1). (b) cannot therefore succeed. ae.” ee . E leslie Bub an 
Mr, Sastri, however, argues that.the narrow construction of the'expression “has 
escaped assessment” for which he contends has been approved by the Privy Couneit 
in Rajendra Nath Mukerjee v. Income-tax Commisioner!. He relies-more particular} 
on the observation made in the judgment in this case that " ° ts 8 
- # “‘the fact that section 34 requires a notice to'be served calling for a return of income which 
has escaped assessment strongly suggests that income which has already been dulyjreturned for assess- 
ment cannot be said to have ‘ escaped ’ assessment within the statutory meaning”, = 0, l,m! 
In order to appreciate the effect of this observation it would be necessary to examine: 
the material facts in the case and the specific points raised, for the decision of the. 
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(Privy: Council: -It appeats ‘that;: inu1930 the Income-tax Officor hadwiniade an 
‘-assessment’order on Burn'& Co., -whieh was-an unregistered firm; rassessiiig” ‘then? to 
' incortie-tax and super-tax for the year 1927-28 under the Act.. “The individual j part t- 
ners of Burn & Co., who were the appellants ‘before the Board, contended that it Was 
“not competent’ to:the: officer to make ‘the: impugned assessment on the: firm after the 
expiry on March 31, 1928, of the-year in respect-of which the asséssment was madé, 
‘The Commissioner of Income-tax met this, plea by referring to the other relevarit 
. facts which explained-the delay if making the assessment order. Towards the end 
- of:1926-27, the partners. of the registered firm of Martin & Co., had purchased the 
-business and assets of Burn & Co.. This'transaction was effected not on behalf of the 
: fitm of Martin & Co., but by the’ partner's of the firm as individuals. In April 1927, 
' the'Income-tax Officer of District Fissued a notice to Burn & Co. , under section 22 
::(2) calling for a return.of their total income for the year: ending. March '31,- 1927, 
with @ view to assessing them for the year 1927-28. A similar notice was issued by the 
“.Income-tax Officer of District II. :: When these notices were issued both 'the officers 
‘did not know that the business of Burn & Co., had been bought ‘by the partners-of 
. Martin & Co. Subsequently this transaction was br ought to the knowledge‘of the 
, Income-tax, authorities whereupon; Burn & Co.’ 's file was transferred ‘by, the. officer 
dealing with District II, and in February, 1928, an assessment, order was made on 
Martin & Co., ig respect of the combined incomes returned by Martin &,Co., and 
Burn & Co., on the footing that the business of Burn & Co., had become a branch 
‘of Martin & Co. Martin & Co. appealed against this’ assessment and their appeal 
was allowed by the High Court in May, 1930.. It was held that an income of.a regis- 
tered firm cannot, for the purpose of the Act, ‘be aggregated with the.i .ingome, ofan 
unregistered firm but that the income of each must be separately assessed’ irrespective 
“of.the fact that the persons interested in the profits of both concerns: are the. same. 
(In consequence of this decision, the assessment, made on Martin &,Co. „was amended 
‘by the elimination therefrom of the income returned by Burn & .Co., and in Noyem- 
‘ber, 1930, an assessment was made on Burn & Co., on their i income as returned, -by 
themi in January, 1928. It was this assessmentwhichwas-the subject-matter of- the ap- 
peal before the Privy Council. Iťtwould thus be noticed that the principal’ question 
‘which the appellants raised before the : Privy, Council was: Whether the’ assessment 
‘made under $.'43(1) on'the appellants in November, 1930, for the year 1927-28, Was 
a legal assessment ? The argument was that, on a true construction of the Incomeé-tax 
Act, it was obligatory on the Income-tax Officer to complete, the assessment proceed- 
ings within the year of assessment, and in the event of such assessment not being so 
‘completed the only remedy open to the income-tax authorities was to proceed under 
section 34, This argument was repelled’ by.the Pri ivy, Council. Their Lordships held 
that neither section 23 nor any other express provision of the Act limited the time 
within which an assessmént must be made. They then examined. the other argu- 
ment urged by the appellants that section 34 implied’a prohibition against, the mak- 
‘ing of an assessment after the expiry of, the tax year. In dealing with this argument, 
section 34 was construed and it was observed that the argument sought, to put upon 
the word “assessment” too narrow a meaning, and upon the word “‘escaped??, too 
wide a meaning. , It was in this connection that their Lordships approved ,of te 
ebieveuen made ‘by Chief Justice Rankin In re Lathhiram Basantlal’, that’ 


nay 


££ income has not escaped assessment if there are pending at the time ‘protett 


ings or the assessment of.the assessee °s income which have not yet terminated in a final: al -assehbment 
thereof? 


1 
EN 


In other words, the conclusion’ of the Privy Council was that so ‘long.as ‘assessment 
proceedings are pending against an assessee and no final order has been passed there- 
on, it would be ‘premature to suggest that any income of the assessee has ‘escaped 
eassessment. It is only after the final order levying the tax has been passed:by the, 
Income-tax Officer that ‘it would ‘be possible to predicate that’ any part ‘of ‘thé 
assessee’s income has escaped assessment. In thè result their Lordships ‘held “that 
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‘since proceedings pursuant to the notice issued against the appllants under section 22 (2) 
had been pending and no order had been passed against the appellants in the said proceedings, it 
would not be possible to accept their argument that the Income-tax Officer should have taken action 
against them in respect of the income for the relevant year under séction 34 of the Act ”. 


If this decision is considered in the light. of the'relevant facts and the nature. of the 
argument raised before the Privy Council by the appellants, it would be difficult to 
accept the contention that, according to the Privy Council, section 34 would be 
inapplicable wherever notice under section 22 (2) has been issued against an assessee, 
a return has been submitted by him and a final order has been passed by the Income- 
tax Officer in the said assessment proceedings. -To say that, -so long as :the 
assessment proceedings.are pending, it is impossible to assume that any income has 
escaped assessment is very much different from saying that income cannot. besaid 
to have escaped assessment wherever assessment proceedings have been taken and a 
final order has been. passed on them. We must, therefore, hold that this decision 
does not support Mr. Sastri’s contention about the’ inapplicability of section 34 
in the’ present case, 


In this connection it may be relevant to refer to the decision of the 
Calcutta High Court In re Lachhiram Basantlal! because, as we have already pointed 
out, the statement of the law made by Chief Justice Rankin in regard to the effect 
of section 34 of the Act in this case has been expressly approved byethe Privy Council 
in the case of Rajendra Nath Mukerjee*. While dealing with the assessee’s 
argument that the order of assessment was invalid since it had been passed more. 
than one year after the expiry of the relevant financial year and that thg Income-tax 
Officer might have acted under section34, Chief Justice Rankin stated that income 
cannot be said to have escaped assessment except in the case where an assessment 
has been made which does not include the income. It is true that this obser- 
vation is obiter but it is fully -consistent with the subsequent statement of the law 
made by the learned Chief Justice which has received the approval of the Privy 
Council. i a no . 

Mr. Sastri has also relied on the decision of this Court in Messrs. Chatturam 
Horliram Ltd. v. Commisioner of Income-tax, Bihar © Orissa?, in support of his construc- 
tion of section 34. In Chatturam’s caset, the assessee had been assessed to income- 
tax which was reduced on appeal and was set aside by the Income-tax Appellate 
Tribunal on the ground that the Indian Finance Act of 1939 was not in force 
during the assessment year in Chcta Nagpur., On a reference the decision of the 
tribunal was upheld by the High Court. Subsequently the Governor of Bihar pro- 
mulgated the Bihar Regulation IV of 1942 and thereby brought into force the Indian 
Finance Act of 1939 in Chota Nagpur retrospectively as from March_30, 1939. This 
Ordinance was assented to by the Governor-General. On February.8, 1944, the 
Income-tax Officer passed an order in pursuance of which proceedings were taken 
against the assessee under the provisions of section 34 and they resulted in the assess~ 
ment of the assesseé to income-tax. The contention which was raised by the assessee 
in his appeal to this Court was that the notice issued against him under section 34 
was invalid. This Court held that the income, profits or gains sought to be assessed 
were chargeable to income-tax and that it. was a. case of chargeable income 
escaping assessment within the meaning of section 34 and was not a case of 
mere non-assessment of income-tax. So far as the decision is concerned, it is, in 
substance, inconsistent with the argument raised by Mr. Sastri. He, however, 
relies on the observations made by Jagannadhadas, J., that i 

“ the contention of the learned counsel for the appellant that the escapement from agsessment 
is not to be equated to non-assessment simpliciter is not without force.” > 
art he points out that the reason given by the learned judge in support of the final 
decision was that though earlier assessment proceedings had been taken they hade 
‘failed to result in a valid assessment owing to some lacuna other than that attribu- 
table to the assessing authorities notwithstanding the chargeability of.income to the 
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tax. Mr. Sastri says that it is only in cases where income can be shown to have escap- 
ed assessment owing to some lacuna other than that attributable to the assessing 
authorities that section 34 can be invoked. We.do not think that a fair reading of the 
judgment can lead to this conclusion. The observations on which reliance is placed 
by Mr: Sastri have naturally been made in reference to the facts with which the Court 
was dealing and they must: obviously be read-in the context of those facts. It would 
be unreasonable to'suggest that these observations were intended to confine the 
application. of section 34 ‘only to cases where income escapes assessment owing to 
reasons, other. than. those attributable to the assessing authorities. Indeed Jagan- 
nadhadas, J., has taken the precaution of adding that it was unnecessary to lay down 
what exacily constitutes escapement from assessment and that it would be sufficient 
to place their decision on the narrow ground to which we have just referred. We are 

satisfied that this decision is' of no assistance to the appellant’s case. ; 


a ft appéars that the construction of section. 34 has led to a divergence of judicial 
opinion, in the High Courts ‘of this country, and so it would be necessary to refer 
briefly to the decisions to which our attention was invited in this appeal. In Madan 
Lal v. Commissioner of I.T., Punjab’, the majority decision of the Full Bench of the 
Lahore High Court held that section 34 of the Act, as it stood then, was not confined 
to cases where i income had not been returned at all. It applied also to cases where 
an item of i income is included in the return made by the assessee but is left uriassessed 
by the Income-tax Officer, or, if assessed in the first instance, the assessment is can- 
celled by any, appellate or revisional authority. Din Mohammad, J., who delivered 
the majority judgment, has expressed his agreement with the opinion of Coutts- 
Trotter, G.J., in The Commussioner.of Income-tax v. Raja of Parlakimedi*, that the words 
“escaped assessment” apply even, |; | 

" “to cases where the Income-tax ;Officer has deliberately , adopted an erroneous construction 
of the Act as much as to a case where an officer has not considered the matter at all, but simply 
omitted the’ assessable _ Property froth his View and from his assessment.” 

The next čase which has been cited before us is the decision of the Bombay 
High Court in The Commissioner of Income-tax, Bombay v. Sir Mahomed. Y: usuf Ismail’. 
In this case Beaumont, Č.J., construed the words “definite information” in section 
34 and held that in ‘order to take action ‘under, the said section, there must be some 
information as to a fact which leads the Income-tax Officer to discover that income 
has escaped, assessment, or has been under-assessed. The learned Chief Justice, 
however, added. that,the fact: may’'be as to the state'of the law, for instance, that 
a:case has been overruled or. that a statute has, been passed which. has not been 
brought to the attention of the Income-tax Officer. - Chagla, J., who delivered a 
concurring judgment was.inclined. to hold that the word “ information” in the 
section must ,be confined onlyito.information as to facts or particulars and cannot 
include, information.as to,law. , In his opinion, 

‘a mistake ofilaw or misunderstanding of the provens of, the law is not ‘covered by the 
ieee of the section as amended in 1939’’. 

It may, be . pointed..out that in coming to. this dae the learned 
Judge appears to have. relied. on the observations a Mr. Justice Rowlatt in. 
Anderton and Halstead, Lid. v. Birrell+, that .. 


| “the word ‘discover ’:in section 125 ‘of the. English Act does not include a mere change 
of opinion on the same facts and figures upon the same question of accountancy, being a question 
of opinion.” 
Incidentally, we; may: observe that this statement of the law by Mr. Justice Rowlatt 
PPE to haye been overruled ‘by the Couri of APPEAL in eee Structures, Lid. 
. A. Briggs®. mr 


Soon after the decision of the, Boinbay High Court was reported the same 


question was raised before the Madras High Court in Raghavalu Naidu & Sons v. 
Commissioner of Income-tax, ] Madras®. . _ Leach, C.J.,who delivered the judgment of the 
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Court agreed with the construction which had been put ‘on the expression “definite 
information” by the Bombay High Court on the ground that “‘it is very. desirable to 
avoid'conflict on such a question”, He, however, added that in view of the opening 
words of the amended section as it was amended in 1939; the word * * discovers ** 

means something more than ‘‘has: reason to believe’ or ‘satisfies himself ? 
and ‘that consequently it would: not be. right to regard the English decisions on the 
meaning of the word “discovers” in section 125 of the English Act as being in 
point. He also made it clear that in following the Bombay decision they did not 
imply that the definite information must relate to a pure question of fact because 
it was ‘impossible to lay down a rule to cover all cases in which this section can 


be invoked, . 


In the Calcutta High Court, conflicting views have been expressed o on this point. 
In Maharaja Bikram Kishore of Tripura v. Province of Assam’, Harries, C. J$ and 
Mukherjea, J., had to deal with the-construction of section 30 ‘of the Assam Agricul- 
tural Income-tax Act (Assam Act IX of 1939) which corresponds to section 34 
of the Act. They held that where a certain income has been included in his return 
by the assessee but was not assessed on the ground that itwas not assessable, it 
cannot be treated as income-which has escaped assessment and reassessed under 
section 30 of the Assam Agricultural Income-tax Act. In his judgment the learned 
Chief Justice has mentioned that the earlier decisions of the Calcfitta High Court 
were no doubt against the contentions of the appellant but he took the view that 
the question was really concluded by the decision of the Privy Council in Rajendra 
Nath Mukerjee’s Case®, The Privy Council decision was read by the learned Chief 
Justice as supporting the view that séction 34 would be inapplicable to cases where 
income has been returned, assessment proceedings have been takene and a final 
order of assessment ‘has been passed- by the Income-tax Officer against the 
assessee. We have already pointed out ‘that the decision of the Privy Council does 
not support this view. In Raja Benoy Kumar Sahas Roy v. Commissioner of I. T., 
West Bengal’, Chakravartti, C. J., and Lahiri, J., have taken a”contrary wew. 
They have held that information as to the true state or meaning of the law 
derived freshly from an external source’ of ‘authoritative character is definite 
information within the meaning of section 34- 


-It appears that, in construing the scope’ and effect of the provisions af section 
34, the High Courts have had occasion to decide whether it would be open to the 
Income-tax Officer to take action under section 34 on the ground that he thinks 
that his original decision in making ‘the order of assessment was wrong without 
any fresh information from- an external source or whether the successor of the 
Income-tax Officer can act under section 34 on the ground that the order of 
assessment passed by his predecessor was erroneous, and divergent views have 
been. expressed on this point. Mr. Rajagopala Sastri, for the. respondent, 
suggested that under the provisions of section 34 as- amended in 1948, it would be 
open to the Income-tax Officer to act under the said section even if he merely 
changed his mind without any information from an external source and came to 
the conclusion that, in a particular case, he had erroneously allowed an assessee’s 
income-to escape assessment. "We do not propose to express any opinion on this 
point ‘in the present appeal. In the result we hold that the Patna High -Court 
. was right in coming to the conclusion that the decision of the Privy Council was 
information within the meaning of section 34 (1) (b) and tliat the said -decision 
justified the belief of the Income-iax Officer that part of the appellant’s meme 
had escaped assessment for the relevant year. 


a The. appeal accordingly fails and_must be ‘dismissed with costs. 
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ieee “NY i Appeal dismissed. 
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1]: BHOGILAL GuUNILAL PANDYA. D. STATE: Oi :BOMBAY: (Wanchoo;:-7.).. bot 
"5 5 °° SUPREME;:GOURT OF INDIA. °° o soo nny 
: pie [Criminal App lar Jurisdiction. ] pe a Bere aoe 


_ PRESENT N. H. Baacwat, K. SuBBA Rao AND K. N. WANcHOO, J; 
SPLE Y yo s 


Bhogilal Chunilal Panidya- a eT on nip PS nae . Appellant® . ERA 
v. ape A HG da) AA S ia S ; io 
State of Bombay: ta ee Eio oy te ORS GS a . “Respondent. ra 
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Evidence Act (I of 1872), section 157—‘‘ Statement ’’—Essentials—If ` should be communicated to any 

body—Notes of attendance made by solicitor at conversations——Admissibility under seċtioñ 157 as “‘stateménts?’ to 
corroborate his oral evidence. 


' A “statement a ‘ander’ section’, I 37 oF the Evidence Act means only ‘ ‘somethirig that is stated”? 
and ‘the element of commutication*to another person is not necessary before “ something’ ‘that, ig 
stated p becomes a “‘ statement”? under that section. Notes of attendance made’ by a šolicitor“at a 
conversation ‘would ‘be, statements ‘within the meaning.of section 157.and' would. be: admissible to 
corroborate the solicitors evidence ‘under section 1 157, Refreshing memory under section 1 59 of the 
Evidence Act , is confined to statements ‘in writing’ made. under the ‘conditions mentioned ` in “that 
section -while ° corroboration under section i'57 ‘may he by statements in writing or even by: ‘oral 
statements. That is why there-is a difference in the’ language between ‘section 157:and_ sectiorr 
159.- But that difference does not lead-to-any, conclusion- which would cut down, the-meaning of 
the word “‘statement”’ under section 157. to those statements only, which are communicated, to anther 
pérson. 

Appeal by Special Leave from ‘the Judgment : and Order, dated the’ 8th ‘August, 
1957, of the Bombay High Court -in Criminal Reference No. 129 of 1957), atising, 
out of the. Order’ of Reference’ to the. High Court, dated the rst December, . 1958 


of the Court of Session’ for Greater Bombay i in Case No., 82 of 1956. af 


- Purshottam ` `Tricumdas; Senior -Advocate (G. X Danona and. e N. Sing 
Advocates, with'him); for’ Appellant:. - 5 be 


C. K. Daphtary, Solicitor-General of tg (R. H. Dretar, eee with him), 
for Respondent. `.: foattas es 


‘The. Judgment of the Court was -delivered by a "a a o 


` Wanchoo, F.—This appeal’ by Special Leave is limited to' the question of adimiissi- 

bility in evidence of a certain document in a criminal trial. ‘The brief Tack? 
of.the case necessary for elucidation of the question ‘are these : -Bhogilal- Chiunilal 
Pandya (appellant) was tried’ for committing criminal breach of trust: in respect, 
of Rs. 4,14,750 and the trial was with the aid of a jury., He was thejcashier in-the, 
employment of Messrs. Morarji Gokuldas Spinning and Weaving Company‘ Limitedy; 3 
Bombay. As such he was entrusted: with the funds, of the company.’; The -charge.. 
against him was that between July 1 and December, 1,-1954, he embezzled the amount} 
mentioned above. Among the witnesses for the prosecution were. Gopikisans: 
Chairman, Modi, Secretary, and Santook, a Solicitor -of the company: _ When- the: 
defalcation was; discovered,. certain, conversations took. place between Gopikisan, -$ 
Modi and Santook who was “consulted 4 in this connection, and: the appellant, between: 
January 21 and. 275.1955. Santook-prepared what-are called notes of attendance; 
of these conversations-soon afterwards. In-his.evidence in Court, Santook-deposed.. 
to what had taken. place between him and these persons on those dates- The-notes; 

of attendance ‘marked -Exhibit V_ were also-produced to corroborate.the. testimony.s 
of Santook. An objection’ was taken before the i Judge t to the Sau of 
ee notes..on” two’ grotas, namely -“ - ' 


a 


a). that they ` could’ not Bé“ adinitted. ` in ede as, “copies had, not: “been: 
ae tó -the accused’ under section 173 of- the® Code: of | Criminal Procedure, and, 
ir (2), that they could not: ‘Pe ‘given:-‘in - evidence ‘unider 'séction 154 Of shg" 
Evidence Act (hereinafter: called the’ “Act” as corroboration ‘of Santook’s’ evidence’ 
The trial Judge negatived both. thësé “i coritentions™ and admiittéd” ‘the 'iidtes"ine* 
evidence.' “He'‘refetred:'to‘them ‘in ‘his charge to the jury: , : Eventually;: hdwever;* 
the jury returned i a: ‘verdict of not guilty: by a majority of 5:37: The. trial Judge’ theres? 


pa 
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upon made a reference to the High Court under section 307-of the Code of Criminal 
Procedure. The High Court went through the entire evidence, including 
Exhibit V, found the case proved, and convicted the appellant. 


Learned counsel for the appellant has given up the attack on, the admissibility 

of these notes on the basis of section 173 of the Code of Criminal’ Procedure in view 
of the decision of this Court in Narayan Rao v. State of Andhra Pradesh, -He has, 
however, strenuously contended that the notes cannot be admitted in eviderice under 
section 157 of the Act. ar ila Set 


Section 1 57 is in these: terms-: :— ` 


“ In order to corroborate the testimony of a witness, any former statement made by such witness 
relating to the same fact, at or about the time when the fact took place, or before any Spay legally 
competent to investigate the fact, may be proved.”’ A 

The'contention' is that the words ‘ statement’ made by? in ‘this’ section’ require 
that there must be a communication of the statement by” the' maker of it to, another 
person and that a statement within the meaning of section 157 does not include any 
writing or memorandum made by a person for his own use when it is not communi- 
cated to any other person. It is said that such a writing may be ‘used to refresh 
the memory of a witness under section 159 ; but it does not become’ admissible in’ 
evidence unless the other party cross-examines the witness om the document 
under section 161. In this case there was no question of cross- -examination | upon 
the document as the prosecution itself produced the notes during the examination-. 
in-chief of Santook in order to corroborate him. In short, ‘the conteytion, of the 
learned counsel is that such a writing can only be used ‘under section 1 59 and 
cannot be called a statement within the meaning of section 157, for the word ‘ state- 
ment’ used in section 157 implies that it must have been communicated to-another 


person. 


Now, the word ‘statement’ is not defined in the Act. We have, therefore, 
to go to the dictionary meaning of the word in order to-discover what it means, 
Assistance may also be taken from the use of the word ‘statement’ in other parts 
of the Act to discover in what sense it has been used therein. | BS pote ae 


The primary meaning of the word ‘statement’ to be' found in Shorter ‘Oxford’ 
English Dictionary and Webster's New World Dictionary is “something that is Stated *, a 
Another meaning that i is „given in the Shorter Oxford English Dictionary is ‘ written 
or oral communication’, There is no doubt that a statement may’ he made to 
some one in the sense of a communication. But that is not its primary meaning. 
Unless, therefore, there is something in section 157 or in the other’ provisions of 
the Act, which compels us to depart from the primary meaning of the word ‘ state- 
ment’ there is no reason to hold that communication to another person is‘of the’ 
essence and there can be no statement within the meaning of section 157 without, 
such communication. The word ‘statement’ has been uséd ‘in a tiumber of séc-, 
tions of the Act in its primary meaning of ‘something that is stated’ and that meaning 
should be given to it under section 157 also unless there is something that'cuts down 
that meaning for the purpose of that section. Words are generally used in the same 
sense throughout in a statute unless there is something repugnant in the. context, 


; The first group of sections in the Act in which the word ‘statement,’ occurs, 
are sections 17 to 21, which deal with admissions. Section 17 defines the word 
“ admission ’, sections 18 to 20 lay down what statements are admissions, and 
. séction 21 deals with the proof of admissions against persons making them. The words 
used in sections 18 to 21 in this connection are ‘statements made by’. It is not 
disputed that statements made by persons may be used as admissions against them ` 
even though they may not have been communicated to any other person. For" 
example, statements in the account-books of a person showing that he was indebted 
to another person are admissions which can be used against him even though -these 


ea 1 on 


S.G.J. 727: (1957) 2 M.LJ. (1957) M.L,J. (Cr.) 6go : (1958) S.C.R, 283, 
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statements were never communicated to any other person. [Illustration (b) of sec- 
tion 21 also shows, that the word <‘ statement’ used in these sections does, not neces- 
sarily imply that they must have been communicated to any other person, In 
the Illustration in question entries made in the book kept by a ship’s captain in the 
ordinary course of business are called statements, though these entries are not com- 
municated to any other person. An examination, therefore, of these sections show 
that-in this part of the Act the word ‘statement’ has been used in its primary 
meaning, namely, ‘something that is stated’ and communication is not necessary 
in order that it may be a statement. 


The next section to which reference may be made is section 32 of the Act. It 
deals with statements made by persons who are dead, or cannot be found or who 
becofne incapable of giving evidence or whose attendance cannot be procured with- 
out an amount of delay or expense which appears to the Court unreasonable. 
Sub-sedtion (2) in particular shows that any entry or memorandum made in books 
kept in'the ordinary course of business or in the discharge of professional duty is a 
statement, though there is no question of communicating it to another person. 
Similarly, sub-section (6) shows that statements relating to the existence of any 
relationship made in any will or deed relating to the affairs of the family, or in any 
family pedigree, or upon any tombstone, or family portrait are statements though 
there is no questipn of their communication to another person. 


Again, section 39 shows that a statement may be contained in a document which 
forms part of a book. In this case ‘also there is no question of any communication 
of that statement to another person in order to make it a statement. 


Then, there is section 145, which lays down that a witness may be cross- 
examined as to previous statements made by him in writing or reduced into writing 
forthe purpose of contradicting him. Under this section a witness may be 
contradicted by statements in a diary kept by him, though there is no question of any 
communication of those. statements to another person. ; 


Then comes section 157, which we have already set out above. Here also the 
words used are ‘statement made by’. We see no reason why the word ‘ state- 
ment’ should not have been used in its primary meaning in this section also. There 
is nothing in the’section which in any way requires that an element of communi- 
cation to another person should be imported into the meaning of the word ‘ state- 
ment’ used therein. It was urged that if we do not imply communication to 
another person in the meaning of the word ‘statement’, in this section, it would 
result in a witness corroborating himself by producing some writing made by him 
and kept secret and that this would be very dangerous. Now, a distinction must 
be made between admissibility of such a writing and the value to be attached to it. 
Section 157 makes previous statements even of this type admissible ; but what value 
should be attached to a corroboration of this nature is a differerit matter to be deci- 
ded by the Court in the circumstances of each case. The witness who is sought to 
be corroborated is produced in the witness-box and is liable to cross-examination. 
The cross-examiner may show that no reliance should be placed on such an earlier 
statement. The danger, therefore, which the learned counsel for the appellant 
emphasised is really no danger at all for the witness is subject to cross-examination. 
The main evidence is the statement of the witness in the witness-box and a document 
of this nature is only- used to corroborate him. If the main evidence is shaken by 
cross-examination, corroboration by such a document would be of no use. There 
is, therefore, no reason to give a different meaning to the word “statement ? in this 
section because of this alleged danger, which really does not exist. 


Learned counsel for the appellant particularly referred to section 1 59 of the 
Act to show that notes like Exhibit V can only be used for refreshing memory and can 
be evidence under the conditions prescribed under section.161. He does not’ 
suggest that what comes undersection 159 is necessarily excluded from the meaning 
of the word ‘statement’ under section 157. For example, a man may write a letter 
to another referring to certain facts at or about the time when they took placg and 
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may use ‘it)16 ‘réfresh his memory: ‘A letter is:a communication to another person ;’ a 
it’would, ‘even accordiiig to the learned coinsel for the appellant, be a statement’ 

within’ thë meaning of section 157 and be admissible for purposes of corroboration:: 

Therefore, it cannot be said that because a documentt'can be used to refresh mémoty! 
under section’ 159 it cannot be a statement within the meaning of section 157. ` Sec? 

tioti t 59 ‘déals'with a particular set of circumstances and the word “ statement ?dées* 
not appéar ‘therein at all. -Séction 159 is, in Our'opinion, of no-help in ‘deciding? 
what ‘the word‘ statement ’ means-in section 157: ‘Refreshing memory under ‘sed: 
tion 159 is confined to statements in writing made under the conditions mentioned: 

intthat, section, while: corroboration -under- section 1 57: may be by statements in 

writing. | or even. by oral statements. That is,why there is difference in. language. of , 
sections ,157 and; 159. But that difference does not, in our opinion, lead toeany: 

conclusion which. would cut down the meaning of the word ‘statement’ under séc-. 

tion.157-to those, statements only which are communicated to another person. ‘On: 

a-.consideration, ‘therefore, of.the primary. meaning of. the word ‘ statement.” and. 

the, various sections of the Act; we come to the conclusion that a`‘ statement? under, 

section '157 means only.‘ something that is-stated ° and the element of communi-; 
cation.to another. person is not necessary before ‘something that is stated’ becomes. 

a.statement under that section. -In this view of the matter the notes of attendance - 
woild be statements within the meaning of-section. 157 and ‘would be admissible. 
to, p eomobonate Santook’s evidence under section 157. 


“Let-us-now turn to. the cases “cited at the bar. In ‘The Ki ing Vv. v. Nga MiA 
Full Bench of the, Rangoon ‘High Court was. considering questions relating to the. 
nature of corroboration and the circumstances in which it should be‘sought when’ 
arpeřýon is Acciised‘of a crimè and the evidence against‘him is partl or wholly. that 
of an accomplice’ or aécoitiplices.- The point, therefore; which-is specifically raised 
béfore us Was‘not before the Rangoon High Court. In passitig, the learned _ Judges. 
référred:to séétion’-157 of the Act dnd stated that it was settled law that a person: 
cannot corroborate himself. In: making these- observations, the learned Judges’ 
must be referring to the settled law in England before the amendment by the English 
Evidence Act, 1938. A change was, however, introduced in the. English Law by. 
the Evidence Act, 1938, (1 and 2 Geo. 6; ¢.'28): That Act provides that in any. 
civil proceeding where direct oral evidence of a fact would be admissible, any state- 
ment.made by.a person in a document and tending to establish that fact shall, on’ 
production of the original document, be admissible as evidence of that fact, if the. 
maker of the statement had personal knowledge -of the matters dealt with by: ‘the. 
statement and if he is called as a witess in the.proceeding. Thus notes. of an. 
interview: prepared by a solicitor similar to Exhibit V are now admissible: as. 
statements.in a document under ‘certain conditions in England. | (See, In re Powe: 
(deceased) Powe y. Barclays Bank, Ltd: For this reason. and also because the judg- 
ment does not consider the specific question raised before us. it is of no help. 


‘The next ‘case’ is Bhogilal Bhikachand v. The Royal ‘Insurance Co., Lid:3. 
Reline i is placed on the observations of their Lordships of a Privy Council i in: 
these, Words 


GS 
i The second matter on which their Lordships feel it desirable to observe: is the teridering: ana: 


reception i in evidence’ of the letter written by Bhattacharjee to his ‘ Official Chief on goth June,” 
1923." ‘This letter was‘tendered and received under section 157,° Evidence-Act. Their “Lordships 
desire emphatically: to” say. that. the “letter was not, melee: that: section “properly receivable for’ any 


purpose.’ fae ee ge ARIELI Paek . s tarn, y hie 
'Fheése> observations’ do notin our opinion’ help jhe leat ned -counsel for the appel” 
lant. His contèntion throughout. has been that a statement within the ‘meariing, 
of section 157 has. to be communicated to another person. ‘These observations show 
„that, the letter, which their Lordships were rejecting was certainly ; a statement which 
* was conimunicated to another person.., ‘Therefore, when their Lordships rejected 
the mo it. cold’ not-be on the ground’ that. the, statement was, not communicated 
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to-another person ; it must be due to the value of the evidence of Bhattacharjee 
which was considered in the previous paragraph, 


It is clear, therefore, the word ‘ statement’ used in section 157 of the Act mean, 
“something” that is stated and the element of -communication to another person 
is not included in it. As such the notes of attendance prepared by Santook were 
statements within the meaning of section 157 and admissible in evidence. 


-The result is that the appeal fails and is hereby dismissed. 
‘SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction.] 


Present :—T. L. VENKATARAMA Arvar, P. B. , GAJENDRAGADKAR AND 
A K. SARKAR, JJ.. ; : 





Appeal dismissed. 
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Messrs. Dhandhania Kedia & Co. ; ig Appellant* 
. mi LEA NETET 
The ‘Commissioner of Income-tax_ Respondent. 


B. D. Sharma, Advocate, for Appellant. 
A. N. Kripal, R. H. Dhebar and D. Gupta, Advocates, for Respondent.: | 
The Judgment of the Court was delivered by 


Venkatarama .Aiyar, F7.—This is an appeal against the’ judgment’ of the High’ 
Court of Rajasthan in a refererice under section 66(1) of the Indian Income-tax 
Act, 1922, hereinafter referred to.as.the Act. ; je Rs 


The facts, so'far as they are material, are these : The appellant is a resident’ 
of what was once the independent State of Udaipur. There was in that State a. 
‘Company called the Mewar Industries Limited, registered under the provisions of - 
the law in force in that State, and the appellant held 266 shares in that Company.. 
‘On January 18, 1950, the Company went into liquidation, and on April 22, 1950, . 
the liquidator distributed a portion of the assets among the shareholders, and the 
appellant was paid a sum of Rs. 26,000 under this distribution. It is common 
ground that this sum represents the undistributed profits of the Company which 
had accrued during the six accounting years preceding the liquidation. It should 
be mentioned that there was in the State of Udaipur no law imposing tax on income, 
and that it was only under the Indian Finance Act, 1950, that the residents of the 
State of Rajasthan; in which the State of Udaipur had merged, became liable for 
the first time to pay tax.on their income. That Act came into force on April-r, ` 


erg50.° We are concerned in these-proceedings with the asséssment åf tax for the , 


year 1951-1952, and that, under section 3 of the Act, has to be.on ‘the income of the’ 
previous year, te. "1950-1051. Now, the dispute in the present case relates ‘to the ’ 
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sum, of Rs. 26,000 paid by the liquidator to the appellant on April 22, 1950. By 
his order, dated July 3, 1952, the Income-tax Officer held that this was dividend: 
as defined in section 2(6-A) (c) of the Act, and included it in the taxable income of 
the appellant in the year of account. The appellant took this order in appeal to 
the Appellate Assistant Commissioner who by his order, dated January: 12, 1953, 
confirmed the assessment. There was a further appeal by the appellant to the 
Appellate Tribunal, who also dismissed it on November 10, 1953. On the appli- 
cation of the appellant, the Appellate Tribunal referred the following question for 
the decision of the High Court : 

* Whether on the facts and in the circumstances-of this case, the aforesaid sum of Rs. 26,000- 

was liable to be taxed in the assessee’s hands as, dividend within. the meaning of that term in section 
2 (6-A) (c) of the Indian Income-tax Act.” 
The reference was heard by Wanchoo, Ci J., and Modi, J., who by their 
judgment, dated.August 24, 1956, answered it in the affirmative. Iti is agair@t this. 
judgment, that the present appeal has been preferred on a certificate nee by: 
the High Court under section 66-A (2) of the Act. i 


The sole point for determination in this appeal i is whether the sum of Rs. 26,000 
received by the appellant on April 22, 1950, is dividend as defined in section 2 (6-A) 
(c) of the Act. That definition, as it stood’ on the ‘relevant date and omitting what 

is not material, was in these terms: -> ` . 


E (6-A) € dividend ’ includes— 


(a) any distribution. by, a company: of accumulated profits whether capitalised or not, if such 
distribution entails the release. by the company to its shareholilers: of all or any part ofiidie; assets of the- 
company; . 


Ce 


(c) any ; distribution, coils to the. shareholders. of a Company out of accumulated profits of the 
company on the liquidation of the company : 


Provided that only the accumulated profits so distributed. which arose during the six previous. 
years of the company precedirig the date of ee shall be‘so included ; de 
The definition of “ previous.year.” as given in section a(11),, omitting what is. 
not material, is as, follows: 


*€ Previous year ’’ means in respect of any separate source otic profits and gains— 


(a) the twelve months ending, on ne gist day.of March next preceding the year for which the 
assessment is to be made. . . . 


On these provisions, the contention of the appellant is that under the definition. 
in section 2 (6-A) (c) the assets of a company distributed after it has gone into- 
liquidation will be dividend only if they represented the profits thereof accumulated! 
during the six previous years preceding-the date of the liquidation, and that, in the. 
present case, though the amounts distributed came out of the accumulated ‘profits. 
of the Company, those profits had not been accumulated within the six previous. 
years of the liquidation of the Company. It is not in dispute that the profits which. 
were distributed had been accumulated during the years 1943-1944 to 1948-1949,. 
i.e. during the six years preceding the- liquidation. . The point in controversy is. 
whether those years can be said to be “ previous years ”? within section 2 (6-A)(c) 
of the Act. The appellant contends that “previous year ’? as defined in section. 
2 (i1) of the Act means the year which is previous to the assessment year, that ace, 
cordingly when there is no year of assessment, there can be no previous year, that 
construing the words, “six previous years” in section 2 (6-A) (c) in the light of the 
definition of ‘ previous year ” in section.2 (11) of the Act, the years 1943-4944 to; 
1948-1949 cannot be held to be previous years, because the Indian Income-tax Act. 
cafhe into force in the State of Rajasthan only. on April 1, 1950, and prior to that 
date there was at no time any, law imposing tax on income in the State of Udaipur;, 
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the expression “‘six previous years” is used in section 2 (6-A) (c) not in the technical 
and restricted sense in which the words “ previous year ” are used in section 2 (11) 
of the Act, and that, in the context, it means six consecutive accounting years. 
preceding the liquidation of the company. The question is which of these two 
interpretations is the right one tò be put on the language of section 2 (6-A) (c). 


The argument of Mr. Sharma for the appellant. is that section 2(11) having 
defined the meaning which the expression “ previous year ” has to bear in the Act, 
that meaning should, according to the well-settled rules of construction, be given 
to those words wherever they might occur in the statute, and that that is the meaning 
which must be- given to the words “‘six previous years” in section 2 (6-A) (c). It 
is to be noticed that the definitions given’ in section 2 of the Act are, as provided 
thetein, to govern “ unless there is anything repugnant in the subject or context”. 
Now, the appellant contends that the words “ unless-there is anything repugnant °” 
are nfuch more emphatic’ than words such as “ unless the subject or context other-. 
wise requires”, and that before the definition in the interpretation clause is rejected 
as repugnant to the subject or context, it must be clearly shown that if that is adopted, 
it will lead to absurd or anomalous results., And our attention was invited to autho-. 
rities in which the above rules of construction have been laid down. It is un- 
necessary’ to refer to these decisions as the rules themselves are established beyond 
all controversy, ‘and the point to be decided ultimately is whether the application. 
of the definition in section 2(11) is repelled in the context of section 2 (6-A) (e). 

~ ke 


Turning to the language of section 2(11), we have this that according to the 
definition contained therein, <“ previous year ” is the year which is previous to the 
year of assessment, and that means that there can be only one previous year to a 
given year of assessment. When section 2(6-A) (c) speaks of six previous years, 
it is obvious that it uses the expression “ previous year ” in a sense different from. 
that which is given to it in section 2(11), because it would be a contradiction im. 
terms to speak of six previous years in relation to any specified assessment year. 
It was argued that under section 13(2) of the General Clauses Act, 1897, words. 
in tfe singular should be read as including the plural, and that, therefore, the 
definition of “‘previous year” in section 2:(11) could be read as meaning “previous. 
years”. But section 13 only ‘enacts a-rule of construction which is to apply “ un- 
less there is anything repugnant in the subject or context ”, and to read a ““pre- 
vious year? as ‘f previous years” in section 2 (11) would be to nullify the very 
definition of a “previous year”: enacted therein, and such a construction must there- 
fore be rejected as repugnant to the context. It was then suggested that all the six 
previous ‘yedrs might be’ regarded as previous each to the next following year if 
that was itself a year of assessment, and that such a construction would, consistently 
with the contention of the appellant, give full effect to the definition in section 2 (11) 
of the Act. But this argument overlooks that while there may be several preceding 
years to a given year of assessment there can be only one previous year in relation 
to it, and that it would make no sense to speak of six previous years with reference 
to a year of assessment. We are satisfied that-it would be repugnant to the defi- 
nition of “ dividend ” in section 2(6-A) (c) to import into the words “ six previous 
years ” the definition of “ previous year ” in section 2(11) of the Act. 


An examination of the policy underlying 'section 2(6-A) (c) also leads to the 
same conclusion. When a company makes profits and instead of distributing 
them as dividend accumulates them from year to year and at a later date distri- 
butes them to the shareholders, the amounts so distributed would be dividend under 
section, 2(6-A) (a), but when a company which has so accumulated the profits goes 
into liquidation before declaring a dividend and the liquidator distributes those 
profits to the shareholders, it was held in Commissioners of Inland Revenue v. Burréll}, 
that such distribution was not a dividend because when once liquidation intervenes, 
there was no question of distribution of dividends, and all the assets of the company’ 
remaining after the discharge of its obligations were surplus divisible among the 





x. (1924) 9 T.G. 27. 


108 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). -- [1959 


shareholders as capital. It was to remove this anomaly that the Indian Legislature, 
following similar legislation by British Parliament -in the year 1937, enacted sec- 
tion 2 (6-A) (c) in 1939. The effect of this provision is to assimilate the distribution 
of accumulated profits by a liquidator to a similar distribution by a company which 
is working but subject to this limitation that while in the latter the profits distributed 
will be dividend whenever they might have been accumulated, in the former such 
profits would be dividend only in so far as they came out of profits accumulated 
within six years prior to liquidation. Now, the reason of it requires that those years 
must be a cycle of six years preceding the liquidation, and that is what is meant . 
by the words ‘‘ previous years”’. It was argued for the appellant that if that was 
what was intended by the Legislature, that was sufficiently expressed by the words 
“ preceding the liquidation ”, and. that the words “ previous years * would besre- 
dundant. But the words “preceding years” would have meant calendar years, 
whereas the accounting years of the company for ascertainment of profits ard loss 
might be different from the calendar years, and the words “ previous year ® would 
be more appropriate to connote the financial year of a company. Now, it should 
be mentioned that when a company in liquidation distributes its current profits, 
that would also be not dividend as held in Burrell’s case+ and the law to that extent 
has been left untouched by section 2 (6-A) (c). And it has accordingly. been held 
by the High Courts that the current profits of a company in liquidation which 
are distributed to the shareholders are not dividend. within sectiorf 2(6-A).(c), vide 
Appavu Chettiar v. Commissioner of Income-tax® and Girdhardas & Co., Ltd. v. Commissioner 
of Income-tax®. Therefore, accumulated profits which are sought to be caught in 
section 2(6-A) (e) would be the profits accumulated in the financial yedss preceding 
the year in which the liquidation takes place, and itis this that is sought to be 
expressed by the words “ previous years ” in section 2(6-A) (c). In the present case, 
as the Company went into liquidation on January 18, 1950, excluding the current 
year which commenced on April, 1949, the six previous years will be the years 
‘1943-1944 to 1948-1949. : 

So far, we have considered the question on the language of section 2(6-A) (e) 
and the policy underlying it. On behalf of the respondent, certain authorities were 
cited as supporting his contention that the expression “ previous years” in section 
2(6-A). (c) is not to be interpreted in the sense in which the expression “ previous 
-year ” is defined in section 2(11) of the Act. It is sufficient to refer to one of them, 
and that is the decision of this Court in Commissioner of Income-tax, Madras v. K. Srini- 
vasan and K. Gopalant. There, the point for decision was as to the interpretation to 

_ be put on the words “ end of the previous year ” in section 25, sub-sections (3) and 
(4) of the Act which dealt with discontinuance of or succession to a business, and 
it-was held that the expression “ previous year” in those provisions meant an 
accounting year expiring immediately preceding the date of discontinuance or 
‘succession. The decision is not itself relevant to the present discussion, but certain 
observations therein are relied on as bearing on the point now under consideration. 
Mahajan, J., delivering the judgment of the Court observed : 

“ The expression ‘ previous year’ substantially means an accounting year comprised of a full 
-period of twelve months and usually corresponding to a financial year preceding the financial year 
of assessment. It also means an accounting year comprised of a full period of twleve months adopted 
‘by the assessee for maintaining his accounts but different from the financial year and preceding a 
„financial year. For, purposes of the charging sections of the Act unless otherwise provided for it is 
‘co-related to a year of assessment immediately following it but it is not necessarily wedded to an assesss- 
ment year in all cases and it cannot be said that the expression ‘previous year ° has no meaning unles- 
itis used in relation to a financial year. In a certain context it may well mean a completed account- 
ing year immediately preceding the happening of a contingency.” 

The learned Judges in the Court below have relied on these observatichs, and 
quite rightly, as supporting their conclusion that the expression “‘six previous years” 
in section 2(6-A) (c) means only the six accounting years of a company preceding 

*he date of liquidation. . 
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The appellant sought to raise one other contention, and that is that the Indian 
Companies Act came into operation in the Udaipur territory on April 1, 1951, only 
by force of the Part B Statés Laws Act (III of 1951), that during the relevant period 
the Mewar Industries Ltd. was not a company as defined in section 2(5-A) of the 
Act, and that therefore the distribution of assets made by that Company on April 
22, 1950, could not be held to be a dividend as defined in section 2(6-A) (c). But 
that is not a question which was referred for the opinion of the High Court under 
section 66(1) of the Act ; nor is it even dealt with by the Tribunal and therefore 

, cannot be said to arise out of its order. Moreover, whether the Mewar Industries 
Ltd., is a Company as defined in the Indian Income-tax Act is itself a question over 
which the parties are in controversy. The definition of “ Company” under the 
Indian Income-tax Act has undergone several changes from time to-time, and on 
the relevant date it stood as follows: 

“9 (6) ‘ Company’ means 

(i) any Indian Company or 

(ii) any association, whether incorporated or not and whether Indian or non-Indian, which 
is or was assessable or was assessed as a company for the assessment for the year ending on the 31st 
day ef March, 1948, or which is declared by general or special order of the Central Board of Revenue 
to be a company for the purposes of this Act.” 
It is contended for the respondent that the Mewar Industries Ltd., was an 
association which was assessable as a. Company for the year ending March 31, 1948, 
and that it was, in fact, assessed ; but the appellant disputes this. As the point 
turns on disputed question of fact, it cannot be allowed to be raised at this stage. 


In the result, we hold that the sum of Rs. 26,000 received by the appellant on 
April 22, 1950, was dividend as defined in section 2(6-A) (c) of the Act and is charge- 
able to tax. ‘ 


The appeal fails, and is dismissed with costs. 
Appeal dismissed. 


SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction]. 
Present :-—T. L. VENKATARAMA Aryar, P. B. GaJENDRAGADKAR AND A. K; 
Sarkar, JJ. ; ‘ 


Y. Narayana Chetty and another .. Appellants* 


v. 3 
The Income-tax Officer, Nellore and others «« Respondents. ` 


Income-tax Act (XI of 1922), section 34—Re-assessment proceedings—Valid notice to assessee is essential — 
Notice to partner in respect of firm—Validity—Income-tax Rules, rule 6-B—Validity. 


The service of the requisite notice on the assessee is a condition precedent to the validity of any 
re-assessment made under section 34 of the Income-tax Act. The notice prescribed by section 34 
cannot be regarded as a mere procedural requirement. If no notice is issued or if the notice issued is 
shown to be invalid then the proceedings taken by the Income-tax Officer without notice or in pur- 
suance of an invalid notice would be illegal and void. 


_ A firm does not cease to be an assessee merely because of allocation of income to partners in 
proportion to their respective shares. Even when the notice is issued under section 34 (1) (a) the 
Income-tax Officer proceeds to act on the ground that the income, profits and gains of the firm which 
are chargeable to an income-tax have been under-assessed; it is the income of the firm which is initially 
ascertained in the assessment proceedings under section 23 and it is in respect of the said income 
of the fign that the Income-tax Officer finds that a part of it has escaped assessment. Accordingly 
a notice issued against the firm and served on one of the partners satisfies the requirements of section 
34 (1) (a) of the Income-tax Act. ~ . 


Rule 6-B of the Income-tax Rules is obviously intended to carry out the purposes of the Income- 
® tax Act and since it is not inconsistent with any of the provisions of the Act its validity is not open toe 
doubt. The validity of the rule cannot be questioned merely on the ground that no appeal has been. 
provided against the order passed under the impugned rule. K 











* Civil Appeals Nos. 317 to 320 of 1957. `: 15th October, 1958 
e 
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The contention that the course adopted by the Income-tax Officer in making orders of fresh 
assessment is irregular and illogical is a matter concerning the merits of the orders of assessment and 
it cannot be said to raise any question of jurisdiction under Article 226 of the Constitution. 

_ Appeal from the Judgment and Order, dated the 5th March, 1954, of the Madras 
High Court, in Writ Petitions Nos, 613 and 629 of 1952 and go1 and 202 of 1953.7 
A. V. Viswanatha Sastri, Senior Advocate (B. K. B. Naidu, Advocate, with him), 
for Appellants. 


A. N. Kirpal, R. H. Dhebar and D. Gupta, Advocates, for Respondent No. 1. 


The Judgment of the Court was delivered by 


Gajendragadkar, 7.—These four appeals arise from four petitions filed against the 
Income-tax Officer, Nellore Gircle, Nellore, respondent 1, in respect of the proceed- 
ings taken by him against three firms under section 34 of the Indian Income-tax 
Act (hereinafter called the Act). The firm Messrs. Bellapu Audeyya and Chilla 
Pitchayya was formed on April 20, 1936, and it was dissolved on March 31, 1948. 
It consisted of two partners, Chilla Pitchayya and Bellapu Audeyya. Chilla 
Pitchayya had started another firm in the name and style of G. Pitchayya & Co., 
‘with another partner R, Subba Rao. This firm was formed on July 30, 1941, and 
it was dissolved on March 31, 1949. Bellapu Audeyya and Chilla Pitchayya had 
also formed another firm along with five other partners which carried on its business 
in the name and style of Prabhat Textiles. This firm was formed *on December 1, 
1941, and it was dissolved by a decree of the Civil Court passed on December 22, 
1949, the dissolution having taken effect from January 1, 1949. All the three firms 
‘were carrying on business in yarn and cloth and all of them were registered under 
section 26-A of the Act. It appears that for the purpose of assessing the income 
of these firms for the years 1943-44 and 1944-45, respondent 1 was satisiied on making 
enquiries that each of the three firms was a separate entity and so separate assessment 
orders were passed in respect of the income of each one of them for the said two 

years. 

Subsequently on August 14, 1951, respondent 1 issued notice against theefirm 
of Prabhat Textiles under section 34 ofthe Act. In the proceedings thus commenced, 
respondent 1 held thatthe firm of Prabhat Textiles was a fictitious firm and that the 
real partners were C. Pitchayya and B. Audeyya. As a result of this finding, res- 
-pondent 1 cancelled the registration of thesaid firm under rule 6-B of the Income-tax 
Rules and passed fresh orders of assessment against the said firm on the-basis that 
it was an unregistered firm for the assessment years 1943-44 and 1944-45 on 
August 14, 1952 and February 25, 1953, respectively. Similar action was taken by 
respondent I in respect of the two other firms on the same dates. 

Thereupon Y. Narayana Chetty, one of the partners of the Prabhat Textiles 
filed a writ petition in the High Court of Madras, No. 613 of 1952, against respondent r 
under Article 226 of the Constitution and prayed that the High Court should issue 
a writ of prohibition or any other appropriate writ, order or direction prohibiting 
the first respondent from continuing the proceedings as per his notice of August 14, 
1951, and from enforcing the order of fresh assessment passed in the said proceedings 
on August 14, 1952, in regard to the assessment year 1943-1944. In respect of the 
same firm Chilla Pitchayya sought for a similar relief by, Writ Petition No. 201 of 
1951, inregard to the proceedings and assessment order for the assessment year 1944+ 
45. The same Chilla Pitchayya also filed Writ Petitions Nos. 629 of 1952 and 202 of 
1953 in respect of theproceedings taken and fresh assessment orders passed against 
the two remaining firms for the assessment years 1943-44 and 1944-45, respectively. 
The four petitions were heard together by the High Court and were dismissed on 
March 5; 1954. The petitioners then applied for and obtained from the High Court a 
certificate inder Article 133 read with Order 45, rules 1,2, 3 and 8 that the value 
of the subject-matter in the petitions before the High Court as well as of the appeals 
‘before this Court was morethan Rs. 20,000. Itis with this certificate that the four 
appeals have come before this Court. Y. Narayana Chetty is the appellant in 
a ne ee 


$ 1. A.LR. 1954 Mad. 1085: 
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‘Civil, Appeal No. 317 of | 1957 whereas Chilla Pitchayya’i is the appellant i in Civil 
Appeals Nos. 318, 319 and‘ 320 of 1957. 


In the High Court it was urged by the appellants that the oreda ii 
under section 34 against-each of the said firms were without. jurisdiction and void. 
It was also contended that the cancellation ofthe registration of each of the firms was 
similarly void and. without jurisdiction inasmuch as rule 6-B under which the said 
order of cancellation was passed was ultra vires the Central Board of Revenue which 
promulgated the rules under the power conferred on it by:the Act. Besides the appel- 
lants attacked the validity. of the orders passed against them under section 34 on the 
ground that itwas illegal to assess escaped:income under section 34.on the basis that the 
firms were unregistered firms while maintaining the original. assessment for the said 
firms on the basis that theyhad been duly registered under-section 26-A of the Act. 
The High Court ‘has held against the appellants on all these points. Besides the 
High Court has stated in its judgment that itwas- admitted .by thè appellants before 
it that appeals had been: filed against each one of-the orders challenged in the writ 
proceedings andthe High Court thought that that itself would suffice to justify its 
refusal to exercise its jurisdiction under Article 226 of the Constitution. However, 
since the primary relief asked for by the appellants. in their respective petitions was 
the issue of a writ of prohibition the High Court felt thatit may as well deal with 
the merits of thecontentions raised by the appellants. . That is why the High Court 
examined the.méerits of thé Said contentions. ‘On behalf of the appellants, Mr. 
Viswanatha Sastri has raised the same three points before us. 

The first point raised by Mr. Sastriis that the proceedings taken by respondent I 
under section 34, of the Act are invalid because the notice required to be issued under 
the said section has not been issued against the assessees contemplated therein. In 
the present case the Income-tax Officer has purported to act under section 34 () (ay 
against the three firms. The said sub-section provides inter alia that 

“ If the Income-tax Officer has reason:to believe that by reason of the omission or failure on the 
` part of the assessee to make a return of his income under section 22 for any year or to’disclose fully 


and @ruly all material facts necessary for his assessment for that year, income, profits or gains charge- 
able to income-tax has been under-assessed ’’, 


he may, within the time preseribed wee oS a 


“serve on the assessee a notice containing. all or any of the redirent whid may be included 
in the, potice under sub-section (2) of section 22 and may proceed to re-assess such i income, profits or 
gains.” E © i 
The argument is thatthe service of the fequisite notice on the assessee is a condition 
precedent to the validity of any re-assessment made under section 34 ; and if a valid 
notice isnot issued asrequired, proceedings taken-by. the Income-tax Officer in pur- 
suance of an invalid notice and consequent orders of re-assessmént passed by him 
would be void and. inoperative. In‘our opinion, this contention is well-founded. 
The notice prescribed:by section 34 cannot be regarded asa mere procédural require- 
ment ; it is only if the said notice is served on the assessee as required that the Income- 
tax Officer would be justified in taking procéedings agairist him. Ifno-notice is issued 
or if thé notice issued is shown to be invalid’ then the’ proceedings taken by the 
Income-tax Officer without a notice or in pursuance of ai -invalid notice would 
be illegal and void. That isthe view-taken by the Bombay and Calcutta High 
Courts in the Commissioner of T: T., Bombay City v. Ramsukh Motilal} and R. K. Das @ 
Co. v. Commissioner of I.T., West Bengal? and we think that that view is right. 


Let us then consider the nature of the notice issued by the Incoee-tax Officer 
in the present proceedings. It is conceded by Mr. Sastri that the notice issued by. the 
Income-tax Officer was served on the appellant C. Pitchayya.on.behalf of the firms 
in question and that in each case the notice specifically averred that the Income*tax 
Officer had reason to believe that the income of the assessee had been under-assessed 
in the relevant years of assessment.. The notice further required the assessee to deli- 
wer to the officer within’ thirty-five days of the receipt of the notice a return in the 
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attached form of the total income and total world income of the assessee assessable 
“for the relevant period. In pursuance of this notice the appellant Pitchayya in fact 
appeared before the officer during the course of the proceedings commenced under 
section 34. Mr. Sastri contends that this notice is defective because it purports to be 
issued against the firm and no notice has been issued against the respective partners 
of the firm. According to Mr. Sastri the assessee who is entitled to a notice under 
‘section 34 (1) (a) is not the firm but each individual partner of the firm. He also 
suggeststhat each individual partnershould have been called upon to make a return 
-of his total income assessable for the relevant year ; inasmuch as the notice is issued 
against the firm and not against individual partners it isinvalid. In support of this 
argument Mr. Sastri has referred us to the definition of the word “‘assessee”” under 
section 2, clause (2) as it stood prior to the amendment of 1953. Under the said clause 
*‘assessce” meant ‘ta person by whom income-tax is clearly payable”. In the case of 
a registered firm income-tax is clearly payable by the individual partners of the firm 
under section 23 (5) of the Act, says Mr, Sastri; and so, if the Income-tax Officer in- 
tended to take action under section 34 it was his duty to issue the requisite notice 
against individual partners in respect of their respective incomes for which they were 
liable to pay the tax. This argument purports to derive support from the provisions 
of section 23 (5) as they stood before the amendment introduced in 1956. ‘The effect 
of the said provisions was that ` | . 


-“ the sum payable by ‘the firm itself shall not be determined but the total income of each 
partner of the firm including therein his share of its income, profits and gains in the previous year 
shall be assessed and the sum payable by him on the basis of such assessment shall be determined”; 
so that what the Income-tax Officer had todo in assessment proceedings against 
‘a registered firm was to determine the total income of each partner of the firm and 
not to determine the sum payable by the firm itself. The argument is that this 
provision shows that the person liable to pay the tax was each individual partner 
of the firm and so it is the individual partners of the firm who are entitled to the 
statutory notice under section 34 (1) (a). In our opinion, this argument is no 
ys Section 3 of the Act which is the charging section provides pinter 
‘aia that ` p A ieee 


i 


“ where any Central Act enacts that income-tax can be charged for any year at any rate or 
rates, tax at that rate or those rates shall be charged for that year in accordance with and subject to 
the provisions of this Act in respect of the total incomie of the previous year of every firm ; ” . 


in other words, a firm is specifically treated as an assessee by section g. 
Besides, the word “person used by section 2, sub-section: (2) of the- Act while 
defining the assessee, would obviously include a firm under section 3 (42) of the 
General Clauses Act since it provides that a person includes “any, company or 
association or body of individuals whether incorporated, or not’. Therefore, 
it would not be correct to say that an assessee under section 2, sub-section (2) of 
the Act necessarily means an individual partner and does not include a firm. 
The argument based upon the relevant provisions of section 23 (5) is also not valid 
becauseit is obvious that for the purposes of assessment at all relevant-and material 
stages under sections 22 and 23 it is the firm that is treated as an assessée. When a 
return of the income is made for the relevant year, it is a return with regard to the 
total income of the firm that has to be submitted under section 22 ; and when assess- 
ment is levied under section 23, the Income-tax Officer determines and can deter- 
mine the total income of each partner of the firm only after ascertaining the total 
income of the firm itslef. It is true that section 23 (5) as it then stood required the 
Income-tax Officer to determine the total income of each partner of the firm including 
his share of the firm’s income and to assess each partner in respect to such ificome, 
and,in that sense individual partners of the firm undoubtedly became liable to pay’ 
‘income-tax; but it is clear that in determining the total income of each partner his 
share in the firm’s income has to be included and so the firm does not cease to be an 
assessee for the purpose of section 23 (5). This position is now clarified by the provi- 
sions of section 23 (5) (a) (i) and (ii) as amended in 1956. The present section 23 (5y 
(a) (i) and (ii) provides: f l 


x 
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* (5) Notwithstanding anything contained in the foregoing sub-sections, when the assessee is. 
a firm and the total income of the firm has been assessed under sub-section (1), sub-section (93) or 
sub-section (4), as the case may be— 


(a) in’the case of a registered firm— 
(i) the income-tax payable by the firm itself shall be determined ; and - 


(ii) the total income of each partner of the firm including therein his share of its income,. 
profits and gains of the previous year shall be assessed end the sum payable by him on the basis of 
such assessment shall be determined :’’ 
and so it is clear that the registered firm does not at all cease to be an assessee under 
this provision. 


-In this connection it would be relevant to refer to section 23 (4). This sub- 
section provides : 


‘If any person fails to make the return tequired by any notice given under sub-section (2) of 
section 22 and:has not made a return or'a revised return under sub-section (3) of the same section 
or fails to comply with all the terms of a notice issued under sub-section (4) of the same section Or, 
having made a return fails to comply with all the terms ofa notice issued under sub-section (2) of 
this section the Income-tax Officer shall make the assessment to the best of his judgment and detere- 
mine the sum payable by the assessee on the basis of such assessment and, in the case of a firm 
may refuse to register it or may cancel its registration if it is already registered.: 


Provided that the registration of a firm shall not be cancelled until fourteen days have elapsed 
from the issue of ene by the Income-tax Officer to the firm intimating his intention to cancel. 
its registration.” 

This provision clearly shows that the person 1 to | whom the first part of the provision 
refers includes a firm and it lays down that if a firm commits a default as indicated, 
the Incomé-tax Officer may refuse to register-it or may cancel its registration if it is 
already registered. Thus there can be no doubt that section 23 (4) treats the firm as- 
an'assessee ahd provides for the imposition: of penalty against the firm in case the 
firm commits any of the defaults indicated in the sub-section. The effect of the 
relevant provisions of section 23 therefore is that for the assessment of the total taxable 
income it is the affairs of the asessee firm that -are investigated and examined and 
‘when the total income of the firm is ascertained, it is allocated to its individual parte 
ners in proportion to their respective shares. - The result of such allocation undoubted- 
ly is to make the partners liable to pay tax in respect of their taxable income thus 
allocated ; but that cannot Jesu the inference that the firm i is not an assessee in the 
relevant proceedings. - 


Even when the notice is issued under.section 34 u) a) the Income-tax Officer 
proceeds to act on the ground that the income,-profits and gains of the firm which 
are chargeable to an income-tax have been under-assessed ; it is the income. of the 
firm which is initially ascertained in the assessment proceedings under section’ 23 
and it is in respect of the said income of the firm that the Income-tax Officer. finds 
that’ part of it has escaped assessment. We do not, therefore, think that the appel- 
lant’s argument that the notice issued against the firm and served on the appellant 
was invalid under section 34 (1) (a) can be accepted. 


It is then urged that the Income-tax Officer was bound to issue > notices to indi. 
vidual partners of the firms because at the material time all the firms had been dissol- 
ved. Mr. Sastri concedes that under section 63 (2) a notice or requisition under.the 
Act may, in the case of a firm, be addressed to any member of the firm but his conten- 
tion is that this applies to a firm in existence and not to a firm dissolved. Ifthe ‘appel- 
lant’s case is that as a result of dissolution of the firms the firms had discontinued their 
business as from the respective dates of dissolution they ought to have given notices of 
such ĝiscontinuance of their business under section 25- (2) of the Act. Besides, in the 
present case, the main appellant has in.fact been served personally and the gther 
partners who may not have been served have made no grievance in the matter. We 
are, therefore, satisfied that it is not open to the appellants to contend that the proceed- 
ings taken by thé Income-tax Officer under section $4 (1) (a) are invalid in that noti- 
ces of these proceedings have not been served on the other alleged partriers of the 

‘firms. Incidentally it may be pointed out that the finding of the Income-tax Officer 
S—I5 ‘ es 
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‘in respect of all the three firms is that the only persons who had interest in the busi- 
ness Carried on by the said firms were B. Audeyya and C. Pitchayya. It is remarka- 
ble that B. Audeyya has not cared to challenge the proceedings or to question the 
validity of the fresh assessment orders passed by the Income-tax Officer in the 
present proceedings: ` ‘ . tt 
, _Mr, Sastri; then, challénges the validity of the. cancellat.on of the registration of 
the three firms on the ground that rule 6-B under which the Income-tax Officer pur- 
ported to act is ultra vires. Rule 6-B provides that in the event of the Income-tax 
‘Officer being satified that the certificate granted under rule 4 or under tule 6-A has 
been obtained without there being a genuine firm in existence he may cancel the certi- 
ficate so granted. The material rules -of which rule 6-B is a part have been framed 
by the Central Board of Revenue under the authority conferred by section 59 of*the 
Act. This section empowers the Central Board of Revenue, subject to the control of 
the Central Government, to make rules infer alia for carrying out the purposes‘of the 
‘Act.’ Section 59 (2) (e) laysdown that such rules may provide for any matter which 
‘by this Act is to be prescribed and'the rules preceding rule 6-B deal with the procedure 
to be followed, and prescribe the application to be made, for the registration of firms 
under section 26-A of the Act. : Section 59 (5) provides that the rules made, under the 
said section shall be published in the official gazette and shall thereupon have effect 
as if-enacted inthis Act.’ Thus there is no doubt that the rules are stgtutory rules and 
once they are published in the official gazette they are operative as if they were a 
part.of the Act. Mr. Sastri concedes this position ; but he argues that rule 6-B is 
inconsistent with the material provisions in :;the Act and is therefore ultra vires the 
‘Central Board of Revenue. This argument is based substantially on thé provisions 
~-of section 23 (4). We have already referred to the provisions of this sub-section. 
:Mr. Sastri contends that it is only where the, requirements of section 23.(4) are satis- 
fied that the registration of a firm can be cancelled. . The précedure for registration 
-of firms is laid down in section 26-A of the Act. An application has to be made to 
the Income-tax Officer on behalf of. any firm constituted under the instrument.,of 
partnership specifying the individual-shares -of the partners for registration forthe 
purposes of the Act and of any other enactment for the time being. in force and rela- 
- ting to incdme-tax and super-tax. Sub-section (2) requires that the said applica- 
tion shall be made.by such person or persons and at such times and shall contain such 
particulars and shall be in such form and be verified in such manner as may be pres- 
-cribed and it shall be dealt with by the Income-tax Officer in such manner as may be 
‘prescribed. It is in pursuance of the requirements of section 26 (2) that’ the rele- 
vant rules for the registration of the firms have been made. The question which arises 
for our‘decision in this connection is:-if a firm has-been registered under section 26-A, 
when ‘Can such registration be cancelled ? The appellant suggests'that the only cases 
in which such registrtion can be cancelled ‘are those ‘prescribed: in section 23 (4). 
We have no doubt that ‘this argument is fallacious. The caricellation of registration 
under section 23 (4) is in the nature of a penalty and the penalty can be imposed 
against a firm if it is guilty of any of the defaults mentioned in the said sub-section. 
It would be noticed that where registration is cancelled under section 23 (4), there is 
no doubt that the application for registration had been properly granted. The basis 
_ -of an order under section 23 (4) is not that the firm which had been registered ‘was a 
fictitous one, but that, though the registered firm was genuine, by its failuré to comply 
‘with the requirements of law it had incurred the penalty of having its registration 
cancelled. ‘That is the effect of the provisions of section 23 (4). On the.other harid 
Tule 6-B'deals with cases where the Income-tax Officer is satisfied that a certificate 
-of registration has been granted ‘under rule 4 or under rule 6-A without there,being 
‘a genuine firm in existence ; that is to say an application for registration had been 
made in the name of a firm which really did not exist ; and on that ground the In- 
comeé-tax Officer proposes to set right the matter by cancelling the certificate which 
sould never have been granted to the alleged firm. That being the effect of rule 
6-B it is impossible to accede to the argument that the provisions of this rule are 
inconsistent with the provisions of section 23 (4) of the Act. If the Income-tax 
Officér is empowered under section 26-A read with the relevant rules to grantor refuse 
e 
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. the request of the firm for registration, it would normally be open:to him to cancel 
‘such registration if he discovers that registration had been erroneously granted to 
.a firm which did not exist. Rule 6-B has been made to clarify this- position -and to 
«confer on the Income-tax Officer in express and specific terms such authority. to 
review his own decision in the matter of the registration of the firm when he discovers 

- that his earlier decision proceeded on a wrong assumption about the existence of the 
‘firm. In our opinion, there is no difficulty in holding that rule 6-B is obviously in- 

. tended to carry out the purpose of the Act and since it is not inconsistent with any 

of the {provisions of the Act its validity is not open to doubt. 


It is , however, urged’ that whereas the firm aggrieved by the order passed by 
the Income-tax Officer under section 23 (4) can challenge the correctness or pro- 
‘priety of the order inan appeal against the final assessment order passed under sec- 
tion 23, no such remedy is available to the firm whose registration is cancelled under 
rule 8§-B. Wé are not impressed by this‘argument: The validity of the rule cannot, 
in our opinion, be challenged merely on the ground that-no appeal has been provided 
against the order passed under the impugned rule. It is also true that whereas be- 

’ fore taking action under section 23 (4) the Income-tax Officer is required to issue 
a notice to the firm, no such provision is made under rule 6-B. Mr. Sastri has, how- 
ever, conceded that the appellant before us had, notice and was given an opportunity 
to satisfy the Income-tax Officer that the respective firms were genuine, and not 

‘fictitious. "That being so we do not think that it would be open to the appellant to 
‘contend that the order passed against him under rule 6-B is invalid on the purely 
academic ground that rule 6-B does not require notice to be issued before the regis- 
tration offfrm is cancelled. If the power under rule 6-B is exercised by the Income- 
tax Officer against a firm without giving it a notice in that behalf and without afford- 
ing it an opportunity to satisfy the officer that it is a genuine firm, it may be open to 
the firm to question the validity of the order on that ground. - We are, however, 
not called upon to deal with such a case in the present appeals. In this connection we 
may incidentally refer to the decision of this Court in Racula Subba Rao v. 
‘Coremisstoner of I.T., Madras}, where this Court has held that rules (2) and (6) of the 
rules framed under section 59 of the Indian Incéme-tax Act are not ultra vires the 
rilemaiking authority. 


- The last’ argument which Mr. Sastri sought to raise before. us was shee the vsi 
assessment is completely illogical, and therefore illegal, in each case inasmuch as the 
original assessment for the two assessment years still remains as on the basis that the 
firms in question are registered and the fresh assessment in respect of the escaped in- 
‘come for the same years is made on the basis that the said firms are not registered. 
Mr. Sastri says that it is not open to the Income-tax Officer to adopt such a course. 
If registration has been cancelled the whole of the assessment should be made on that 
footing ; the department cannot treat the firm as registered for part of the- income, 
and unregistered for the balance, during the same assessment years ; that is Mr. 
Sastri’s grievance. We do not propose to deal with the merits ,of this contention. 
There can be no doubt that;it would be open to the appellants to raise this contention 
in the appeals which they have filed against the fresh orders of assessment. We un- 
derstand that applications have been made by the appellants in respect of the said 
orders of assessment under section 27 of the Act. If that be so, the appellants may, 
if it is open to;them to do 80, ventilate their grievance in the said proceedings also. 
We Hold that, this contention cannot be urged in petitions for writs of prohibition 
under Article 226 of the Constitution, since they do not raise any question of juris- 
diction. All that the appellants would be able to argue on this ground would be 
that the course adopted by the Income-tax Officer in making orders of fresh assess- 
ment is irregular arid illogical and should be corrected. ‘That.is_a matter concern- 
ing the merits of the orders of assessment and by no stretch of i imagination can ft be 
said to raise any question of jurisdiction under Article 226.. ‘That is why we express 

no opinion on this point. 
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Before we part with this case we would like to observe that Mr. Kripal for the 
respondent sought to raise three preliminary objections. He urged that the issue of 
a writ is a discretionary matter and since the High Court has refused to exercise its 
discretion in favour of the appellants the appeals would be virtually incompetent inas- 
much as this Court would be slow to interfere with the exercise of discretion by the 
High Court. He also argued that the original petitions to the High Court are in- 
competent under Article 226 since under the Act the appellants had an alternative 
effective remedy available to them in the form of appeals against the impugned orders 
and in fact they had filed such appeals and had also made applications under section 
27 ofthe Act. Mr. Kripal also contended that the High Court would have no juris- 
diction to issue a writ of-prohibition against the tax authorities. We do not propose 
to consider these objections because as we have already indicated, we are satisfied 
that the view taken by the High Court on the points raised before it is right. These 
objections may. have to be considered in future on a suitable occasion. e 


The result is the appeals fail and must be dismissed with costs. 
- Appeals dismissed. 
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Ancome-iax Act (XI of 1922), section 10—Damages or compensation receiued by assessee for premature 
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When once it is found that a contract was entered into in the ordinary course of business, any 
compensation received for its termination would be a revenue receipt, irrespective of whether its 
performance was to consist of a single act or a series of acts spread over a period, and i this 
respect it differs from an agency agreement. Payments made in settlement of rights under a trading 
contract are trading receipts and ere assesssable to revenue. 

Appeal by Special Leave from the Judgment and Order, dated the 21st April, 
-1950, of the former Nagpur High Court in Miscellaneous Civil Case No. 135 of 1949. 
R. Ganapathy Iyer and R. H. Dhebar, Advocates, for Appellant. 


~- Dr. Radhavinod Pal, Senior Advocate (F. M. Thakar and If. N. Shroff, 
Advocates, with him), for Respondents. 


The Judgment of the Court was delivered by 


Venkatarama Aiyar, F.—This is an appeal against the Judgment of the High 
Court of Nagpur in a reference under section 66 (1) of the Indian Income-tax Act, 
(XI of 1922), hereinafter referred to as the Act, and the point that is raised for our 
determination is whether a sum of Rs. 2,50,000 received by the respondent on August 
2, 1941, is chargeable to income-tax. While, according to the Department, the 
amount in question is a revenue receipt liable to be included in the chargeable in- 
come, according to the respondent it is capital receipt not liable to. tax. The 
Appellate Tribunal held, affirming the decisions of the Income-tax Officer and the 
Appellate Assistant Commissioner, that the amountin question was a trading 
receipt, and was income liable to be assessed. On the application of the 
respondent, it referred the following question for the decision of the High Court : 

“Whether in the circumstances of the case the sum of Rs. 2,50,000 received by the assessee as 
damages or compensation for the premature termination of the contract of 9th May, 1940, is income 
assessable within the meaning of the Indian Income-tax Act.” ; 

The reference was heard by Sen and Deo, JJ., who held, disagreeing with the 
Tribunal, that the sum of Rs. 2,50,000 was a capital receipt in the hands of the 
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respondent, and that it was not liable to be taxed. The appellant then filed an 
application under section 66(A) (2) of the Act for a certificate to appeal to this Court, 
but that was dismissed, the learned Judges holding that the law on the subject was 
well settled, The appellant thereafter applied to this Court for Special Leave. under 
Article 136, and the same was granted, and hence this appeal. 


The question whether a receipt is capital or income has- frequently come up 
for determination before the Courts. Various rules have been enunciated as 
furnishing a key to the solutionof the question, but as often observed by the highest 
authorities, it is not possible to lay down any single test as infallible or any single 
criterion as decisive in the determination of the question, which must ultimately 
depend on the facts of the particular case, and the authorities bearing on the question 
areevaluable only as indicating the matters that have to'be taken into account in 
reaching a decision. Vide Van Den Berghs Lid. v. Clark1. That, however, is not 
to says that the question is one of fact, for, as observed in Davies (H. M. Inspector of 
Taxes) v. The Shell Company of China Lid.*, 


“these questions between capital and income, trading profit or no trading profit, are questions 
which, though they may depend no doubt to a very great extent on the particular facts of each 
case, do involve a conclusion of law to be drawn from those facts”. sae 
Vide also the observations of Lord Greene, M.R. in Rustproof Metal Window Co., 
Ltd. v. Commissioners of Inland Revenue®. ‘That being so, we must first examine the’ 
facts of the present case, and then consider whether on those facts and in the 
light of the applicable principles, the sum of Rs. 2,50,000 received by the respon~ 
dent is a capital or a revenue receipt. E i ode 


‘The respondent is a’ businessman whose trading activities run in several chan- 
nels. He is g railway contractor ; he runs a rice mill and a sugar factory ; he is 
a supplier of limestong and dolomite. It is with the last of these businesses that 
we are concerned in these proceedings. The respondent had acquired a quarry 
at Paraghat and had been himself working it and selling limestone quarried out of 
it to, among others, a Company called ‘the Bengal Iron Company, Ltd. On 
January 5, 1935, the said Company entered into an. agreement with the respon- 
dent for the purchase of all its requirements of limestone and dolomite from the 
latter at rates’ specified therein, and these rates were subsequently modified by 
another agreement between the parties dated December 21, 1935. In 1936, the 
Company went into liquidation, and its assets and liabilities were taken over by’ 
another Company called the Indian Iron and Steel Company, Ltd.,-under a scheme 
of amalgamation dated September 8, 1936. This Company continued to purchase 
limestone and dolomite from the respondent for some time, but later on, findin 
that the rates were uneconomic owing to increase in the railway freight, it decided 
to purchase its requirements from other sources, and by notice dated May 29, 1939, 
informed the respondent accordingly. Thereupon, the respondent filed Suit No. 211 
of 1940 in the High Court of Calcutta for specific performance of the contract dated 
Jannary 5, 1935, as modified on December 21, 1935, and for an injunction res- - 
training the Indian Iron and Steel Company, Ltd., from purchasing limestone or 
dolomite from any person other than the plaintiff, and on March 13, 1940, an 
injunction in those terms was actually issued against the Company. 


Thereafter, the Company and the respondent entered into an agreement in 
settlement of all the disputes between them, and the same was embodied in a docu- 
ment dated May 9, 1940. As ‘it is this document that forms the source for the pay- 
ment of Rs. 2,50,000 to the respondent, it is necessary torefer to the terms thereof 
in some detail. Under this agreement, the-respondent was to work a quarry of 
the Company at a place called Gangapur for-a period of 25 years and to supply 
the limestone quarried therefrom to the Company according to its requirements, 
This quarry, it should be stated, was situated near Kulti where the Company 
carried on its smelting operations, and obviously it would reduce the workings 
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expenses, if limestone required therefor could be got from Gangapur. There were, 
however, no facilities in Gangapur railway station for transporting the goods from 
the quarry, and so it was arranged that the authorities should be moved for permission 
to construct a siding at Gangapur, and that the cost thereof should be borne by the 
Company. It was expected that it would take 18 months before the siding could. 
be completed, and it was agreed that during that period the respondents was to 
be paid Rs. 4,000 every month. Thereafter, the respondent was to be paid at the 
rate of Rs. 2-9-0 per ton of limestone which might be loaded in the railway waggons 
to be arranged for by the Company. The working of the‘quarry was left entirely 
in the hands of the respondents. It was he that was to purchase the machinery 
and the appliances necessary for quarrying. _ He was to engage his own workmen 
and put up all the requisite superstructures. After the limestone was raised from 
the quarry, he was to get it cleaned and rendered merchantable, and it was there- 
after to be loaded in the waggon. There are two clauses in the agreement to which 
reference might be made. Under clause 6, the respondent agreed “ to supply to 
the Company such other quantities of limestone, if any, as the Company may order 
besides Kulti requirements”. Clause 13 of the agreement enjoined that the res- 
pondent was not to engage, during the subsistence of the agreement, in any other. 
contract business for the working of any quarry within an area of 20 miles from the 
Company’s quarry, but this was subject to the proviso that the Repondcay was free 
to work any quarry belonging to and held by him. o 


` 


To continue ‘the ‘narration, the railway authorities did not agree to the ‘cons- 
truction at Gangapur of a siding and a loopline to the quarry, and so it became 
impossible to carry out the agreement in the manner contemplated by the parties. 
It is in this situation that the parties came together, and on August 2, 1941, entered 
into a new agreement and it is with this that we are directly concerned fn this appeal. 
The agreement recites that the Company feeling difficulty in working their mines 
referred. to in the contract dated May 9, 1940, made a proposal for termination 
of the said contract on certain’terms, and that was agreed to. The terms of the 
agreement are (1) that the Company should pay “ Rs. 2,50,000 to the sellers as 
solatium besides the monthly instalments of Rs. 4,000”, remaining unpaid under 
the contract dated May 9, 1940 ; (2) that the Company should take all the limestone 
required, for its furnaces at Kulti from the respondent for a period of 12 years on 
terms and conditions set out in an agreement ; (3) that the respondent was.to be 
appointed the loading contractors of the Company for loading all iron ote at Mono- 
harpore for a ‘period “of 12 years from January 1, 1942, on the terms and conditions 
specified in a separate agreement. Pursuant to this agreement, the respondent 
was paid asum of Rs. 2,50,000 and the two agreements relating to the purchase of 
limestone.and the loading of iron ore at Monoharpore were also executed. The 
balance due on account of monthly payment of Rs. 4,000 provided in the agreement 
of May 9, 1940, was also duly paid. Now, on these-facts, the’ question is whether 
the sum of Rs. 2,50,000 received by the respondent was. ‘capital or revenue. 


Before discussing the principles applicable to ‘the factsas stated above, it is neces- 
sary to deal with a contention raised on the facts of the case en behalf of the res: 
pondent. Dr. Radha Binode Pal, who appeared for him, argued that for the pur- 
pose of carrying out the agreement, dated January 5, 1935, the respondent had exe- 
cuted works of a capital nature such as construction of quarters, tenements and 
the like, and had incurred expenses exceeding Rs. 4 lakhs on that account, that all 
this had to be thrown away when the quarry at Paraghat had to be abandoned, 
and the sum of Rs. 2,50,000 was really a reimbursement of the amount spent by 
him as above and was therefore a capital receipt. Ifthe facts were as stated by 
the yespondent, the position inlaw would no doubt be as contended for by him. But 
have those facts been established ? In his statement before the Income-tax Officer, 
the respondent merely stated that the amount in question was paid as consideration 
for the termination.of the contract of 1935 and not of 1940, and it is pointed out by ` 
the Tribunal that the respondent did not substantiate even this assertion. There 
was no allegation that capital expenses had been incurred in the execution of the 
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contract of 1935, and that the amount in question was paid,as compensation there- 
for ; nor is there any evidence on that question. Indeed, when it is remembered 
that the quarry at Paraghat had been abandoned before the contract, dated May 9, 
1940, was entered into, it is difficult to imagine how any amount paid as compen-- 
sation. for the cancellation of that contract can have any connection. with expenses 

_ incurred with reference to that quarry. We must hold that the sum of Rs. 2,50,000- 
was not paid as compensation for expenses thrown away and cannot be held to be. 
a capital receipt on that account. 


Now, the contention on behalf of the appellant is that the contract, dated May: 
9, 1940, was one entered into by the respondent in the ordinary course of his business, 
that the sum of Rs. 2,50,000 was paid admittedly as solatium for the cancellation 
of shat contract, that the payment really represents the profits which the respondent 
could have made, had the contract been performed, and that it is therefore 4 revenue 
receipt ; and a number of authorities were quoted in support of this contention. 
We shall now refer to the more important.of them. In Short Bros. Ltd. v. The Com-. 
misstoners of Inland Revenue 1, the facts were that the appellant Company which was. 
carrying on business as shipbuilders had entered into a contract to build two steamers.. 
and later on, agreed to its cancellation on. receipt of a sum of £1,00,000. . The 
question.’ was whether this was a capital or revenue receipt. . Rowlatt, J., held that, 
it was merely a receipt in a going concern and was revenue, and that was affirmed.. 
by the Court of*Appeal, Lord Hanworth, M.R., observing 1 that such a contract as . 
the one before him was liable in the ordinary course of business to be altered. Or, 
terminated on terms and the payment of £ 1,00,000 in settlement of the right under, 
the contrast was an adjustment made, between the appellants and their clients in 
the ordinary course of business. Similar observations are to be found in the judg-- 
ment of Sargarit, L.J. and Lawrence; L.J., It may be, noted on the facts of the’ 
present case that the agreement of January, 5, 1935, was ‘modified on’ December; 
21; 1935, and the disputes which arose with reference thereto were settled by the 
agreement of May 9, 1940, which was, in turn, replaced, by agreement, dated August 
2, 1941.. The agreements, da ed May 9, 1940, and August 2,. 1941 could therefore: 
be properly said to be adjustments made in the ordinary course of business. 


In The Commissioners of Inland Revenue v- The.Northfleet Coal and ‘Ballast Co.- Lid: 2. 
the respondent Company which was the-owner of a chalk quarry had entered into. À 
a contract with a purchaser for the supply’ of certain quantity of chalk for a period `: 
of-ten years. After some time, the purchaser wanted to be relieved: from the con-. 
tract, and the respondent agreed to its termination on receipt of £3,000. The point’ 
for decision was whether that was a capital or a revenue receipt. In molding that 
it was the latter, Rowlatt, J., observed : r r a 

“* If the contract had gone forward those sums would have come into profits every year, and now” 
that they are represented by a commatation, se so, far as that is concerned, the point seems tor be con-- 
cluded by Short’s caset”, ry i 
One’ of the contentions urged’ on Behalf of. the’ assessee was that the contract 
being for a term was a capital asset, that the effect of the subsequent agreement 
terminating it on payment of £3,000 was in substance to assign the unexpired: portion 
of the. contract for a consideration, and that it would. be a capital‘receipt on the 
principle laid down in John Smith @ Son.v. Moore?, In zepeng this contention, 
Rowlatt, J:, observed : . 

. “ These contracts are not being sold. They are not being even extinguished really for this pur- - 
pose. What is happening is that the profits under them are being taken ; something is being taken 
in respect of the profits of them. That is the position. This sum represents the profits of the Com- - 
aE gP, he contracts, treating them as contracts which notionally have camned or are going to earn. 
apro 
And the decision in John Smith @ Son v. ‘Moore®, was: distinguished. 7 

In John Smith & Son v. Moore®, it-may: be stated that the executors sold some: 
Outstanding contracts for the supply o of coal to the son of u testator for a consi-. 
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deration, and it was held that the payment made by the son for the purchase of the 
-contract was in his hands a capital expense. The payment was not given by one 
party to a contract to the other in cancellation of the agreement but by a stranger 
to thé contract to one of the parties thereto for an assignment of his rights there- 
under. In Jesse Robinson & Sons v. The Commissioner of Inland Revenue}, the 
appellant had entered into two contracts for the sale of yarn. The purchaser can- 
celled the contracts and paid £12,500 in settlement of the claims. The-contention 
of the appellant was that this payment was not a trading receipt or profit arising 
from his trade. In rejecting this contention, Rowlatt, J., observed : 

“It seems to me that there is no reason why the sum received in that respect for breach of con- 
stract is not a sum which is part of the receipts of the business for which that contract was made,” 

Examining the facts of the present case in the light of the above decisions, the 

“question to be considered is whether the contract, dated May 9, 1940, was entered 
‘into by the respondent in the usual course of his business. If it was, then the arfount 
paid-for the termination of the contract must be held to be a trading receipt. That 
‘the respondent has been carrying’ on. business in the production and supply of lime-' 
stone is amply established. ‘The record shows that he had been supplying limestone 
and dclomite to the Bengal Iron Company, Ltd., from about the year 1920 and that 
the contracts of 1935 were entered into only in the carrying on of that business. 
Vide para, 4 in the plaint in Suit No. 211 of 1940 already referreg to. The con- 
tract of May Q, 1940, was made in settlement of the rights under those contracts. 
It is to be noted that under the agreement, dated August 2, 1941, under which he 
received a sum of Rs. 2,50,000, he also secured a contract for the supply of limestone’ 
‘for a period of 12 years. On these facts, it is impossible to come to any*conclusion 
‘other than that the contract in question was entered into by the respondent in the 
‘ordinary course of his business. The learned Judges in the Court below observe 
that the assessee was not a dealer in, though he was a supplitr of, limestone. This 
-appears to us to be a distinction without a difference. Moreover, it would be wholly 
‘immaterial for the present purpose whether the respondent was a dealer in or supplier 
-of limestone, as, in either view, he would be carrying on business and ‘the contact’ 
an question would be one entered into in the carrying on of that business. 
‘We should also cbserve that the statement that the respondent was only a supplier 
but. not a dealer in limestone does not appear to be quite accurate on the facts. 
Under clause 13 of the agreement, dated May 9, 1940, the respondent had the right 
tto work other quarries of his own, and the evidence shows that he did mupply 
limestone so quarried to other purchasers. 


In support of the judgment of the Court below, learned counsel for the Propone 
dent pues the following contentions : 


i (1) The contract, dated May ọ, 1940, was for a periòd of 25 years of which 
-more than 23 years had still to run at the time of the settlement, and it was therefore an 
-asset of an enduring character, capital in character, and the compensation paid 
"therefor was a capital receipt. 


(2) The true character of the agreement was that it brought into existence 
-an arrangement which would enable the respondent to carry on a business and was 
not itself any business and any payment made for the termination of such an agree- 
ment is a capital receipt. 


(3) The business which was to be carried on pursuant to the contract was 
-of a specialised character, that there was no general market for limestone and dolo- 
‘mite, that the contract in question formed practically the entire business of th¢ res- 
pondent and the compensation paid for the closure of that business would not be a 
Tevenue receipt but a capital receipt on account of sterilisation of a capital asset. It 
tis argued: by Dr. Radha Binode Pal that the features stated above were not present in 
the contracts which came up for consideration in the decisions cited for the appellant, 
-and that- they are-therefore- Teenguuhable, and he’ relied -on other authorities as 
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applicable to thè facts of this case. These contentions and the authorities cited in 
support thereof must now be considered. i 


(1) Is the receipt of Rs. 2,50,000 a capital receipt for the reason that it was 
compensation for settlement of a contract which had a long life before it ? The argu- 
ment of the respondent is that there’is in the Income-tax Law a well-defined distinc- 
tion between fixed capital and circulating capital (vide John Smith & Son v. Moore), 
that where there is a contract the performance of which is to be not ance and for 
all but spread over a period of years, it isin the nature of a fixed capital and a payment 
on account of it must be held to be capital receipt. Reliance is placed in support of 
this contention on the decisions in Commissioner of Income-tax.v. Shaw Wallace & Co.? 
and Barr, Crombie & Co., Lid. ‘y. Commissioners of Inland Revenue®, and certain observa- 
tions in Kelsall Parsons & Co. v. Commissioners of Inland Revenue, and The Commissioner 
of Inegme-tax and Excess Profits Tax, Madras v. The South India Pictures Lid, Karaikudt®, 


In Income-tax Commissioner v. Shaw Wallace & Co,*, the respondent Company had 
been acting for several years as the distributing agents of two oil Companies. In 1927- 
28,'these Companies decided to make their own distribution arrangements and accor- 
dingly terminated the agency of the respondent and paid compensation therefor. 
The question was whether this amount was a revenue receipt in the hands of the res- 
pondent. It was held by the Privy Council that it was a capital receipt, because it - 
represented: corfipensation paid for cessation of business, not profits earned in the 
catrying on of it. In Barr Crombie & Co. Lid. v. Commissioners of Inland Revenue*, the 
facts were that under an agreement, dated May 25, 1937, the appellant had been 
appointed manager of a shipping company for a period of 15 years, and one of the 
terms ‘of the agreement was that if the company went into liquidation, the entire 
remuneration for thé remaining period was payable forthwith. On November 5, 
1942, the company ‘went into liquidation; and a sum of £16,306. 16s. 11d. was paid 
to the appellant as its remuneration for the period of about 8 years which was still to 
run. On 4 question as to whether this was taxable as a revenue receipt, it was held 
that as virtually the whole‘of the assets of the appellant company. consisted of the 
managing agency agreement, a payment for its extinction was a capital receipt and 
was therefore not taxable. Distinguishing the decision in Kelsall’s caset, where com- 
pensation paid for the termination of an agency agreement was held to be a revenue 

receipt, the Lord President Normand observed : (at page 411). E 
f “Here we are not dealing with a single payment in return for the surrender of the prospect of 


making profits in the final year of the agreement, but with a payment for the surrender of an agree- 


ment while there was still a substantia] period——indeed, more than half of the period of the agree- 
ment—to run’’, 


Lord Moncrieff'agreeing with this conclusion observed that 


“so far from ‘this being a prepayment of future remuneration for services, this was, if. regard 
be had to ‘ the substance of the matter’; a price paid upon the purchase and sale of the main 


asset of a business.” So Aae 
In -Kelsall’s caset, the assessee carried on business as commission agents and .` 
acquired a number of agencies in the course of that business. One of these agencies 
which was for a period of three years was cancelled at the end of the second year on 
payment of £1,500 as compensation. The question was whether this was a capital 
or,a, revenue receipt. In holding that it was the latter, the Lord President, Normand 
observed that the business of the appellant was to acquire as many agencies as it could, 
that it was incidental to that agency that it should be modified, altered or discharged 
and that as the period outstanding was one year, it could not be said that the appel- 
lant was parting with an enduring asset of the business. Lord Fleming in agreeing 
with this conclusion stated that he attached importance to the fact that the agree- 
ment had only. one year to run and that different considerations might arise if the 
outstanding period was considerable. 
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. “A different case would have arisen for decision”, he observed, (at page 622) “if the agreement 

, had been terminated when it had still, say, a period of 10 years to run, A payment made in-respect 

of a loss to be sustained over a period of years may well have a different character from a payment 
made in respect of a loss to be sustained in the year in which the payment is received.” «i: 


. AJl these cases were considered by this Court in The Commissioner of Income-tax 
and Excess Profits Tax; Madras v., The South India Pictures Lid., ‘Karaikudi', "There, 
the assessee was carrying on busiriess in the distribution of films, and in the ‘coursé’ of 
such business entered into three contracts, dated September 17, 1941, July, 16, 1942, 
and May 5, 1945, with a company called the Jupiter Pictures, Ltd., for the production 
and distribution of three films for a period of 5 years. On October $1, 1945, the 
assesseé and the Jupiter Pictures, Ltd., entered into. an agreement terminating the 
contracts in consideration of a payment of Rs. 26,000 4s compensation to the assessee. 
The question having béen raised whether this was a capital’or revenue receipt, this 
Court held that it was the latter and was liable to be taxed , and the decision ine Barr 
Crombie & Co., Lid. v. Commissioners of Inland Revenue®, ‘was distinguished on the 
ground that there the whole trade of the assessee was built on the agréement, dated 
May 25, 1937, that it was a fundamental asset of the assessee’s business,-and that 


the payment on account of it was a capital receipt, iga 


; Now, it is the contention of the respondent that the present case is governed by 

the principles laid down in the above decisions and not those enunciated in,the autho- 
rities cited for the appellant, and that the paymentof Rs. 2,50,000 as compensation aoi 
account of the agreement dated May 9, 1940, falls within Income-tax Commissioner v.. 
Shaw Wallace & Co.3 and Barr Crombie & Co., Lid. v. Commissioners of Inlayd, Revenue? 
rather than Kelsall’s caset and . The Commissioner of. Income-tax_ and Excess Profits ‘Tax, 
Madras v. The South India Pictures Ltd., Karaikudi+, because the contract, dated, May 9, 
1940, formed practically the only, business of the. respondent and the contract had 
at the time of the settlement still a period of 23 years to run. It will. be seen that 
the receipts, the chargéability of which was in question in the decisions cited for the 
respondent, were all payments made as compensation for the termination of agency, 
contracts, whereas we are concerned with an amount paid as solatium for the. càn- 
cellation of a contract entered into by a businessman in the ordinary course of his. 
business, and that, in our judgment, makes all the difference in the character, of the 
receipt. In an agency contract, the actual business consists.in the dealings between: 
the principal and his customers, and the work of the agent is only to bring about that 
business. In other words, what he does is riot the business itself but something which 
is intimately and-directly linked up with it._It is therefore possible to view.the agency 
as the apparatus which leads to business rather than as the business itself on the ana- 
e agreements in Van Den Berghs Lid. v..Clark®. .. Considered in this light; the 
agency right can be held to be of the, nature.of a capital asset invested in, business. 
But this cannot be said of a contract entered into in the ordinary course of business. ; 
Such a contract is part of the business itself, not anything outside it as is the agency, 
- and any receipt on account of such a contract can only be.a trading receipt. ~ 


' 


. logy of th 


‘That there is a distinction between an agency agreement anda ‘¢ontract made’ 
in the usual course of business will further be clear, if we have regard to oné of the 
reasons on which the-conclusion that compensation paid for cancellation of agency: 
rights isa capital receipt is sometimes rested. It is that, in substance, the agént assigns 
the agreement to the principal and the compensation is price paid therefor. ‘ 'Vide 
. the observations of Lord Moncrieff in Barr Crombie @ Co., ‘Lid. v. Commissioners of 
Inland Revenue? at page 413 already quoted. It no doubt sounds. somewhat’strange; 
that an arrangement between parties to a contract settling claims thereurider skould' 
be regarded as an assignment of the rights of one of them to the other, but it at least 
emphasises that the agreement is to be regarded as a capital asset of the agent, which’ 
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is saleable. , Such a concept will be out of place with reference to a contract entered 
into in the course of business. Any payment made for the non-performance or can- 
cellation of such a contract can only be damages or compensation and cannot, in law 
or fact, be regarded as an assignment of the rights under the contract. A claim for 
damages is,'in law, incapable of being transferred, though the benefit-of a contract 
could be assigned ‘while it is subsisting, and siich assignment can only be in favour of 
third persons, not in favour of the other party to the contract, in which case it will be a 
new contract. “Reference may in this connection, be made to the observations of 
Rowlatt, J., in The Commissioners of Inland Revenue v: The Northfleet Coal and Ballast Co., 
Lid.1, already quoted, that such contracts were not sold. ` 


If; then, contracts entered into in the course of business cannot, unlike agency 
cohtracts, be regarded as capital assets of the business, would it make any difference 
in their character that they are to be in operation for a period ? On principle, it is 
diffidult to see why it should. If under the terms of a contract a businessman A is to 
supply, goods, let us say, 100 bales of yarn, on a particular-day and he does that, the 
„price received.by.him therefor will. be a revenue réceipt. And in the above case if 
the ‘purchaser cancels the contract and pays damages to the seller, that would also 
be a revenue receipt. - If under the same contract A is to, deliver the bales in four 
quarterly instalments, and he does so and receives the price in four instalments, all 
the receipts woyld be revenue receipts. And if after one instalment is delivered, the 
purchaser cancels the contract as regards future instalments and pays compensation 
therefor to, the seller, such payment will undoubtedly be a revenue receipt. If the 
contract is that A.is to supply whatever goods are ordered by the purchaser during a 
certain period, let us say, 10 years, the price-received for the goods ordered and deli- 
-vered will be revenue receipt. Now, if the purchaser under this contract puts an end 
to, the contract after some time, say,,at the end of two years and pays compensation 
for the breach of the côntract as regards the remaining-period, does the receipt thereof 
become, a capital receipt? It sounds illogical so ‘to hold. How does it affect the 
true position, whether the contracting parties agree to carry on business in the sale- 
an@ purchase of goods for.a stated period on terms settled between them, or whether 
they enter into a succession, of contracts for that purpose ? 


Two decisions have been’ quoted before us as showing that payments under 
a contract entered into in the ordinary course.of business would be revenue receipts, 
even though the agreement may be for a period. In The Commissioners of Inland Re- 
venue v. The Northfleet Coal and Ballast Co., Lid.1, cited above, the contract was for the 
supply of chalk for a period of ten years, and the compensation paid was for the can- 
cellation of the contract for the unexpired period of four years, and it was held to be a 
trading receipt. In Shove (H. M. Inspector of Taxes) v. Dura Manufacturing Co. Lid.?, 
the respondent company had introduced company A to company B, as the result of 
which the former’ obtained a remunerative business with the latter. In return for 
this service, A agreed to pay the respondent a commission on the business so obtained. 
Later on, this agreement was terminated on payment of a sum of £ 1,500 by A to the 
respondent. The question was whether this was a revenue receipt. In‘answering 
it in the affirmative, Lawrence, J., observed : i 

“ Reliance was also placed on certain dicta.in the Court of Session in Kelsall Parsons & Go. v. > 
Commissioners of Inland Revenue*, at pages 620, 622 and 624, which suggest that if the contract cancelled 
has more than one year to run, the sum received for its cancellation may be capital. The learned 
Judges who expressed this view did not say that such sum must be capital. They were dealing with a 


contract different from the present, namely, an agency contract, which constituted a very large part 
of the taxpayer’s business ”. 


_ “fn view of the decision in Short Bros., Ltd., v. Commissioners of Inland Revenue’ and in Commissioners 
of Inland Revenue v. Northfeet Coal and Ballast Co., Ltd.4, and the differences of facts, I do not feel 
‘that those dicta ought:to be applied to the present case,” š $ e 


In`our opinion, therefore, when once it is found that a contract was entered into jn 
the ordinary course of businéss, any compensation received for its termination would 
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be a revenue receipt, irrespective of whether its performance was to consist of a single 


act or a series of acts spread over a period, and in this respect, it differs from an agency 
agreement, 


In holding that compensation paid on the cancellation of a trading contract diff- 
ers in character from compensation paid for cancellation of an agency contract, we 
should not be understood as deciding that the Jatter must always, and asa matter of 
‘law be held to be a capital receipt. Such a canclusion will be. directly opposed to 
‘the decisions in Kelsall’s case1, and’ The Commissioner of Income-tax ‘and, Excess Profits 
Tax, Madras v. The South India Pictures Lid., Karaikudi?. The fact is that an agency 
contract which has the character of a capital asset in the hands of ` one person may 
assume the character of a trading receipt in the hands of another, as, for ae ea 
when the agent is found to make a trade of acquiring agencies and dealing with thêm. 


The principle was thus stated ia Romer, L.J. in Golden Hass ie Sea He V di 
good’, 


“The determining factor must be the: nature of the trade in which the assesset is aes The 
land upon which a manufacturer carries on his business is part of his fixed capital; The land with 
which a dealer in real estate carries on his business is part of his circulating capital. ‘The machi- 
nery with which a manufacturer makes the articles that he sells is part of his fixed capital. The 
machinery that a dealer in machinery buys and sells is part of his circulating capital as is the coal 
that a coal merchant buys and sells in the course of his trade. So, too, is the Pa ‘that a i mauiaCh 
turer of gas buys and from which he, extracts his gas.” i -i 
Therefore, when a question arises whether a payment of compensation for. términa- 
tion of an agency is a capital or a revenue receipt, it would have to be considered whe- 
ther the agency was in the nature of capital asset in the hands of the assesgee, or whe- 
ther it was orly part of his stock-in-trade. Thus, in Barr Cromble @& Sons Ltd: v: Goniriiis- 
‘stoners of Inland Revenue*, the agency was found to be practically the sole business of the 
assessee, and the receipt of compensation on account of it was accordingly held to'be a 
capital receipt, while in Kelsall’s case1, the agency which wal terminated was one 
‘of several agencies held by the assessee and the compensation amount received 'there- 
‘for was held to be a revenue receipt, and that was also the case in The Gommissioner of 
Income-tax and Excess Profits Tax, Madras v. The South India Pictures Lid., Karaikuflai’. 
It is, however, unnecessary to further elaborate this pointfas we are concerned in this 
„appeal, not with an agency agreement but with a contract entered into in the. ordi- 
nary course of business, and, in our judgment, compensation received on account, of 
such a contract must be held to be a revenue receipt. 


(2) The above discussion answers to a, large extent the contention, of the 
respondent that the contract, dated May. 9, 1940, was merely a- frame work of his 
business and not the business itself, and that a receipt on account of it must, be treated 
as a capital receipt. The decision relied on in support of this contention is Van Den 
Berghs Lid. v. Clark®, There, two companies, one English and the other Dutch, which 
were engaged in the manufacture and sale of margarine entered into certain agree- 
ments, the object of which was to avoid competition and to augument their profits. 
“An elaborate scheme was devised under which the two companies were to carry on 
their business independently but “in friendly alliance” and.in accordance with the 
scheme; and the profits were to be shared between the two companies in, certain, pro- 
portions. The agreements were to be in operation till 1940, but differences arosc bet- 
ween the parties in the working ‘of the scheme and the “alliance”? was.terminated in 
1927, the Dutch company paying to the English. company a sum of £ 4,50,000 as 
compensation., The question was as to the character of this receipt whether it was 
a capital or a revenue receipt, and it was held by the House of Lords that it was a 


capital receipt and not taxable. ` 


Now, it will be seen that the contracts which 3 were “ihes source of the receipt in 
question did not in themselves constitute the business which yielded the profits to the 
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two companies.’ Those profits were derived by them from the manufacture and sale 
of margarine, and there was nothing in the agreements providing that the companies 
were to join in the manufacture and sale of the margarine. The position under the 
agreement is thus stated by Lord Macmillan, who delivered the leading judgment : 


. “The three agreements which the appellants consented to cancel were not ordinary commercial 
contracts made in-the course of carrying on their trade ; they were not contracts for the disposal of 
their products, or for the engagement of agents or other employees necessary for the conduct of 
their busiriess ; nor were they merely agreements as to how their trading profits when earned should 
‘be .distributed as between the contracting parties. On the contrary the cancelled agreements 
related to the whole structure of the appellants’ profit-making apparatus. They regulated the 
appellants’ activities, defined what they might and what they might not do, and affected the whole 
conduct of their business,”’ i i 


Thus, the agreements in question were intended to ensure that the business in marga- 
rine vas carried.on to the best advantage, but did not, in themselves, form part of the 
business. They were merely collateral to it, For the reasons given in discussing the 
nature of agency agreements, the agreements between the two companies must be 
regarded as not pertaining to the’ trading activities, which yielded profits, and the 
payment-on account of those agreements must be held to be a capital receipt. But 
these considerations would. be inapplicable to the agreement, with which we are 
concerned, The business which the respondent was to carry on and which was to 
yield: profits to hfm was the very business to which the agreement relates. It is under 
this very agreernent that he was to be paid Rs. 2-9-0 per ton of limestone loaded by 
him, and the business which he had to do to earn the amount was to raise and supply 
limestone as provided in the agreement. There is here no profit-making apparatus 
set up’ by the agreement apart from the business which is to be caried on under it. 
We are accordingly unable to agree that the present case is governed by the decision 
in Van Den Berghs Lid.ev. Clark”. i : = a $ ' 


' ` (3) It remains to deal with the contention of the respondent that'the business 
which he was to have carried on under the contract dated May 9, 1950, was practical- 
ly tlfe entirety of his trading activities and that the termination of such a contract is 
tantamount to stopping. his doing business and the compensation paid therefor is a 
capital receipt. , Reliance is placed in support of this argument on the decision in 
The Glenboig Union Fireclay Co. Lid. v. The Commissioners of Inland Revenue.” Now, 
to appreciate the true position, it is necessary to bear in mind the distinction bet- 
ween compensation on account-of business carried on under an agreement with a 
third party when that is terminated, and compensation which is received on account 
of a business which the assessee is prevented from carrying on by a third person in 
exercise of an overriding power. In the former case, the payment would in general 
be a trading receipt referable to the business activities carried on or to be carried 
on under the agreement and would be taxable as a revenue receipt. There may be 
exceptions to this. A familiar instance is when the parties agree, as part of the con- 
tract to do business, that one of them shall not carry on similar business for a stated 
period after the termination of the contract, and a compensation is paid therefor. 
‘That has been held to be a capital receipt. Vide Beak v. Robson®. ‘The reason is 
that it is a payment made not on account of profits which might have been earned 
in the carrying on of the business but as solatium for not carrying on the business. A 
payment made in a similar covenant to operate during the period of the contract, 
however, has been held to be a revenue receipt, because it arises out of the carrying 
on of the business. Vide Thompson v. Magnesium Elektiron, Lid.+ It might also hap- 
pen that one of the parties to the contract might have, in the carrying out thereof, 
incurréd expenses of a capital character and as a result of the cancellation of the 
contract, those expenses would have been thrown away. A payment made on agco- 
unt of those expenses would bear the character of a capital receipt. But apart from 
these and similar instances, it might, in general, be stated that payments made in 
settlement of rights under a trading contract are trading receipts and are assessable 
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to revenue. But where a person who is carrying on business is prevented from 
doing so by an external authority in exercise of a paramount power and is 
awarded compensation therefor, whether that receipt isa capital receipt or a 
revenue receipt will depend upon whether it is compensation for injury inflicted 
on a capital asset or on a stock-in-trade. The decision in The Glenboig Union 
Fireclay Co. Lid. v. The Commissioners of Inland Revenue, applies , to this category 
of cases. There, the assessee was cairying on business in the manufacture 
of fire-clay goods and had, for the performance of that business, acquired a fire- 
clay field on lease. The Caledonian Railway which passed over the field prohibited 
the assessee from excavating the field within acertain distance of the rails, and paid 
compensation therefor in accordance with the provisions of a statute.’ It was held by 
the House of Lords that this was a capital receipt and was not taxable on the ground 
that the compensation was really the price paid “‘forsterilising the asset frorn which 
otherwise profit might have been obtained.” That is to say,,the fire-clay field was a 
capital asset which was to be utilised for the carrying on ofthe business of mantufac- 
turing fire-clay goods and when the assessee was prohibited from exploiting the field, 
it was an injury inflicted on his capital asset. Where, however, the compensation is 
referable to injury inflicted on the stock-in-trade, it would be a revenue receipt. 
Vide The Commissioners of Inland Revenue v. Newcastle Breweries, Lid.? . The principle 
of these decisions has no. application where the compensation paid is in respect of 
rights arising under a trading contract. A payment made in settlement of that con- 
tract is an adjustment of the rights . under that contract, and must be referred to 
the, -profits which could be made'in the carrying out of that contract. 


, In the present case, the contract, dated May’ 9, 1940, was simply: ‘an agreement 
to carry on business. In settlement of that contract, Rs. 2,50,000 was paid to the 
respondent. That was not a payment on account of any. capital” expenditure i in- 
curred by him in the execution of the contract. That indéed was the point sought 
to be raised by the respondent, but therein he has‘failed. -Itis alsoto be noted that 
at no time was he prevented from carrying on business: Clause 6of the agreement, 
dated May 9, 1940, contemplates that the respondent was to carry on generall§ the 
business of supply of limestone even apart from his work in the Gangapur quarryt 
and the agreement, dated August 2, 1941, provides for his supplying limestone for the 
furnaces at Kulti fora period of 12 years and for loading iron at. Monoharpore ‘for 
a like period. There was, therefore, at no time, any agréement which epee asa 
bar to the carrying on of business by the respondent. E 


B 


` On a consideration of all the facts establishéd. we are of opinion that the receipt 
„of Rs.'2,50,000 by the respondent is a revenue receipt and is chargeable. to tax.. 


- In the result, the appeal is allowed, ‘the judgment of the High Court set aside 
‘oud the order of the Tribunal restored. The snout will pay the costs of the 
appellani throughout. , ! 


mai ; a raat At a allowed. 


, hia 
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e's" PRESENT —SYED Jarer IMAM'AnD J. L. Karur, JJ. 0° 
Dr. Sailendranath Saħib'and another © © |. Appellants" 
2 30h. , 
Jasoda Dulaj Adhikari and'anoțher _ ae “core Respondents, . 
't sCompanies, Act (VII of 1913); sections 179 and 237..(1)—Offcial Liquidator, powers of—Power, to pro- 
secute past and present directors of the.company in liquidation—Dtrections of Court therefor—If to be given judicially 
—Accused if to be heard, , - i ‘ ae 


ny 


we ale, ee oe. i ; . ar, . 5 
The appellants applied to the Presidency Magistrate, who took cognizance of the case, on the 
complaint of the nominee of the Official Liquidator, for dismissal of the complaint as being without 
the sanction of the Company Judge and'so the Official Liquidator in his official’ capacity was incompe- 
tent to prefer the complaint. It'was dismissed. ‘He then applied ‘to’ the High Court for quashing the 
criminal proceedings on the ground that the prosecution was ab initio void because of the absence of 
prior direction judicially given by the High Court under section:237 (1) of. the Companies Act (VII 
of 1913). The High Court found against the appellants and discharged the rule, ‘On appeal to ‘the’ 
Supreme Court, ;', B EE Aea Bl ie: aA aa Oke ee i 

Held :—Under section 237 (1) the Court may direct the liquidator himself to prosecute the offen- 
der or refer the matter to the Registrar. Giving an opportunity to the.offender before such direction. 
is given by the Court & not a pre-requisite to the Judge making an order under sub-section (1). Under 
sub-section (6), the’Registrar is required to give the offender an opportunity to show cause before 
under taking a-prosecution: That is a far step ‘from saying‘ that section 237 (1) requires a Judge 
to give the offender an opportunity before giving directions to the liquidator to prosecute or refer 
to the: Registras. Sub-section (4) requires the previous sanction of the Court before the liquidator 
prosecutes the offender by himself ; but that provision relates to voluntary’ liquidation and no'such 
provision is made in sectilon 237 (1) in the case of compulsory liquidation. ‘ind 


Section 179 of the Act deals with the powers of the liquidator. Under the section no ‘sanction 
ir conimencing'a prosecution. - Jaswantirai Manilal Akhaney v.: The State’ of Bombay, 


a 
pái 


1s required fo 
(1956) S.C.R. 483 : (1956) S:G.J. 6137: (1956) 2. M.L:J. (S.C.) 49, relied on, : 


` "Nowhere has it been stated in the Act that the Court cannot ‘give directions without first hearing 
the pefsons accuséd or that the directions of the Judge arè a condition precedent- to the lawful insti- 
tution of criminal proceedings by a liquidator. _ |. We ce SS pat ; 
Emperor v. Bishan Sahai, I.L.R. (1937) All. 779 and Mrithyunjoy Chakrawarthi v. Prevot Kumar Pat; 
A.LR. 1953 Cal. 153, referred to. lien con i , Sat ‘ 
. Further in the.instant case „directions were given by the, High Court to the, liquidator 
to prosecute, on a consideration of all the materials relevant and it was legal and proper as held by 
the High Court.’ Even without it the legality of the prosecution would not be affected as héld already. 


Appeal by Special, Leave from, the Judgment and Order, dated the atst June, 


1954, of the Calcutta High Court in Criminal ‘Revision. No. ‘811 of 1953. |” 

" Randdeb Chaudhury, Senior Advocate (P. K. Chatterjee, Advocate, with him,) for 
Appellants. ` a l eZ Ny f 
A B. ‘Sen, ‘Senior Advocate (P. K."Bose, Advocate, with’ him): for’ Respondents.’ 

The Judgment of the Court was delivered by | ee ars ae a 

Kapur, 7,—-This appeal. by Special Leave raises a question.of interpretation 
of section 237 of the Indian.Companies ‘Act. : Appellant No. 1 is one,of.the past’ 
directors ‘of the Bañk’of Commerce Ltd., now in’ liquidation and. appellant’ No. 2! 
was its Managing Director. The Bank was ordered to bè wound up by the High’ 
Court of Calcutta-‘on August 7,:1950 and one G. K. Dutt, Bar.-at-law was appoint:' 
ed its Official ‘Liquidator’ but on September 7,. 1950, the Official Receiver was. 
appointgd iri place of Dutt: On July 23, 1952, respondent No. 1 filed in Court of 
the Presidency Magistrate a complaint against the appellant under sections ,120-B,. 
406, ‘467; 477-A,' Indian Penal Code and 182-A' of the Indian Companies Act and, 
e stated that he was doing so under the authority of the Official Liquidator ‘and thes 
. Official Liquidator had obtained the directions of the High Court to file the: 
complaint. On May 5, 1953, the appellant applied to the Presidency Magistrate for 
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dismissal of the complaint as being: without the sanction of the Company Judge and 
therefore the Official Liquidator in his officia) capacity was incompetent to prefer 
the complaint, being the creation of the statute he could only act within the four 
corners ‘of the statute. He possessed only those powers which the statute conferred 
on him. This application was dismissed by the Presidency Magistrate on June 
13, 1953 

The appellant then applied to the High Court for quashing the, criminal pro- 
ceedings on the ground that the prosecution was ab initio void becausé ‘of the absence! 
of ‘prior direction judicially given by the High Court under section 237 (1) of the 
Indian Companies Act. The High Court found against the appellants, and -dis- 
charged the rule. The learned Chief Justice held that the provisions of section 237 
are, no bar to'a prosecution by the liquidator ; that under section 237 (1) 
there is “nothing in the nature of a judicial proceeding” that it could not be said 
that the order was: not a valid direction under section 237 (1). He said : 

“There can be no question in the present case that the relevant facts were all placed before the 
Company Judge, because they are all set out in the report of Adhikary and the affidavits annexed 
thereto to which the order expressly refers and with reference to which the liberty to bring legal pro- 
ceedings was expressly given. Tn view of those circumstances, it is impossible to say that the Company 


Court had not before it all the facts on which the prosecution is based or that it did not apply its mind 
to the considerations relevant to section 237 (1).” 


He also held that clause (a) of section 179 empowers, the itary institute 
or defend legal proceedings in the name of the company and that it was expressly 
concerned with the powers of the liquidator whereas section 237 dealt with the 
powers of the, Court to give directions. P. B. Mukherji, J., gave a conéurring judg- 
ment. After referring to the history of section 237 he held that under that section 
the, Company Judge can act ex parte and it was not necessary for him*to hear a dire- 
ctor or an officer of the company complained against and thut direction given under 
that section was not a condition precedent to a prosecution by the Official Liqui- 
dator nor is it the intention of that section to impinge on the powers of a criminal 
Court under the Code of Criminal Procedure. Leave to appeal having bean re- 
fused by the Calcutta High Court, the appellants have come to this Court in pur- 
suance of Special Leave. 


On the application of the official liquidator, Manat J., on i Janas 15, 
1951, made an order which must be taken to be one under section 179. In this 
order it was said :— co. ae ¢ 

“And it is further ordered that the said applicant be at liberty to institute or defend any puit or 
prosecution, or other legal proceedings, civil or criminal, in the name and on behalf of the said Bank 
and to continue all pending suits and execution proceedings by or against the said Bank and for that 
purpose to engage advocates, vakils and other lawyers and to pay out of the assets of the said Bankin 
his hands all costs of and incidental to such suits, prosecutions and/or legal proceedings.” 


Oni July, 22, 1952, the Official Liquidator obtained the order from Bannerji, Je 
which thé High Court has held, and in our opinion rightly, to be an order under 
section 237 (1) of the Indian Companies Act. This order said :— 

‘Tt is ordered that the said applicant be at liberty to take sitch civil or criminal proceedings as 
he may think necessary over the report of the said Jasoda Dulal Adhikary read with the affidavits of 
H. Sen Gupta and Nepal Chandra Adhikary read with the affidavits of H.'Sen Gupta and Nepal 
Chandra Mitra as set out in the said Exhibit ‘ A’ ”. 

The passage already quoted from the judgment of the learned Chief Justice 
shows that all the relevant facts were before the Company Judge, as they were all 
set out in the affidavits placed before him. The complaint-was then filed.on July 
23, 1952. During the ‘pendency of the complaint the appellants, took an appeal 
against the order of the Company Judge, dated July, 22, 1952; but it was dismissed 
on the objection taken by the liquidator ar it was an administrative order and not 

a ; judicial order. 


On August 5, 1953, the official liquidator took out misfeasance proceedings under 
section 235 of the Companies Act and the appellants then applied to the High Court’ 
for qugshing the criminal proceedings already started on the ground of commence- 
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ment of proceedings under section 235. This application’ was also heard with the 
rule which was issued on June 29, 1953 and it was dismissed by the same judgment 
by which the rule was discharged, 2.e., of June 21, 1954. 

The general scheme of the Companies Act is that the Court should have com- 
plete control of all proceedings in winding up and it was therefore urged that the 
official liquidator was not authorised to do anything éither without the sanction 
of the Court or without its direction. Section 179 deals with the powers of official 
liquidator. It provides :— 


a 


- The official liquidator shall have power, with the sanction of the Court, to do the following 
things :— : 


° (a) to institute or defend any suit or prosecution or other legal proceeding civil or criminal 
in the name and on behalf of the company; . . . . - 7 


Under section 180 the Court may provide that the official liquidator may exercise 
any of the powers given under section 179 without the sanction or intervention 
of the Court. Section 183 deals with the exercise and control of liquidator’s powers. 
Sub-section (3) authorises him to apply to the Court for directions in relation to any 
particular matter arising in the winding up. Sub-section (4) is a provision under 
which the official liquidator is entitled to use his own discretion in the administration 
of the assets of the company and in the distribution amongst the creditors. Sub- 
section (5) provides: . 


“If any person is aggrieved by any act or decision of the official liquidator, that person may 
apply to the Court, and the Court may confirm, reverse or modify the act or decision complained of - 
and make such order as it thinks just in the circumstances.” 


These provisiqns show that section 179 deals with the powers of the Liquidator. 


Under section 23% the Court has the power to assess damages against delin- 
quent directors and the Court may on the application of the liquidator or a creditor 
or a contributory examine into the conduct of a director and compel him to pay or 
restqge money or property or to contribute such sum to the assets of the company 
by way of compensation in respect of .any misfeasance on his part and this 
power may -be exercised irrespective of the criminal liability of the director. 
Section 237 deals with prosecution of delinquent directors and the relevant portion 
of this section is : 


(1) “H it appears to the Court in the course of a winding up by, or subject to the supervision 
of, the Court, that-any past or present director, manager or other officer, or any member, of the 
company has been guilty of any offence in relation to the company for which he is criminally liable, 
the Court may, either on the application of any person interested in the winding up or of its own 
motion, direct the liquidator either himself to prosecute the offender or to refer the matter to the 
registrar. 


(2) If it appears to the liquidator in the course of a voluntary winding up that any past or 
present director, manager or other officer, or any member of the company has been guilty of any 
offence in relation to the company for which he is criminally liable, he shall forthwith report the 
matter to the registrar and shall furnish to him such information and give to him such access to and 
facilities for inspecting and taking copies of any documents, being information or documents in the 
possession or under the control of the liquidator relating to the matter in question, as he may require. 


(3) Where any report is made under sub-section (2) to the registrar, he may, if he thinks fit 
refer the matter to the Central Goverriment for further enquiry, and the Central Government shall 
thereupon investigate the matter and may, if they think it expedient, apply to the Court for an order 
conferring on any person designated by the Central Government for the purpose with respect to the 
company concerned all such powers of investigating the affairs of the company as are provided 
by this Act in the case of a winding up by the Court. 


(4) If on any report to the registrar under sub-section (2) it appears to him that the case is 
not one in which proceedings ought to be takén by him, he shall inform the liquidator accordingly, 
and thereupon, subject to the previous sanction of the Court, the liquidator may himself fake 
proceedings against the offender. 


(5) If it appears to the Court in the course of voluntary winding up that any past or present 
director, manager or other officer, or any member, of the company has been guilty as aforesaid, and 
that no teport with respect to the matter has been made by the liquidator to the registrar, the Court 
may, on the application of any person interested in the winding up or of its own motion, direct the 
liquidator to make such a report, and on a report being made accordingly, the provisions of tijs section 
shall have effect as though the report has been made in pursuance of the provisions of sub-section (2). e 
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(6) If, where any matter is reported or referred to the registrar under this section, he considers 
that the case is one in which a prosecution ought to be instituted, he shall place the papers before 
the Advocate-General or the public prosecutor and if advised to do so institute proceedings : 


Provided that no prosecution shall be undertaken without first giving the accused person an 
opportunity of making a statement in writing to the registrar and of being heard thereon. 


ee ee ee ee ee ee i ey 


It was this section which the appellants pressed in support of the argument that 
without the order of the Court, the official liquidator cannot lodge a criminal 
complaint against a past director and if he does so the proceedings will be ab initio 
void. All that sub-section (1) requires is that if the Court finds in the course of 
winding up that any past or present director, etc., has been guilty of any offencg in 
relation to the company the Court may either on the application of the person in- 
terested or of its own motion direct the liquidator to prosecute the offendeg or to 
refer the matter to the registrar. In the latter case if the registrar finds that the 
prosecution ought to be instituted he can do so if advised by the Advocate-General 
or the public prosecutor. But emphasis was placed by counsel for the appellants 
on the proviso that no prosecution could be undertaken without first giving the accus- 
ed person an opportunity of making a statement to the registrar or of being heard 
and it was urged that if the registrar cannot institute prosecution without first giving 
an opportunity to the person accused to file an explanation, no divections, could be 
given by the Judge unless the persons accused are first allowed an opportunity of 
giving an explanation. But this contention must be repelled. Under section 237 (1) 
the Court may direct the liquidator to himself prosecute the offender oy to refer the 
matter to the registrar. Giving an opportunity to the offender before such direction 
is given by the Court is not a prerequisite of the Judge making an order undei 
sub-section (1). Under sub-section (6) the registrar is required to give the offender 
an opportunity to show cause before a prosecution is undertaken. That is a far 
step from saying that section 237 (1) of the Companies Act requires a Judge to give 
the offender an opportunity before he gives a direction for prosecution by the 
Liquidator or for reference to the registrar. 7 


_ It was further urged that under sub-section (4) in the case of voluntary liqui- 
dation, the liquidator has to proceed after obtaining the sanction of the Court and 
therefore it was urged that the liquidator cannot institute criminal proceedings with- 
out such sanction in the case of winding up by the Court. Whatever may be the 
case of a liquidator’ under voluntary winding up sub-section (1) of section 237 makes 
no such provision in the case of compulsory liquidation. -Our attention was drawn 
to some passages from the Indian Companies Act by Sircar and Sen, 1937 Edition. 
At page 624 it is stated that the object of the section is to provide against abuses 
and indiscriminate commencement of prosecutions and also for the first time a pro- 
vision has been made under this section for prosecutions being conducted as Crown 
prosecutions. In a passage at page 628 it is stated :— 

“But before the Court can exercise its jurisdiction it must come to the conclusion that in the 
course of winding up the person intended to be charged under this section hasbeen guilty of an offence 
in relation to the company for which he is criminally liable. But such a finding is not to prejudice 
the accused in any way in his trial.” Per Chitty, J., in In re Charles Denham. & Go., Ltd.” 1. 

The procedure under section 237(1) as stated in this book at the same page is 
as follows :— 


“The application should be made on a petition verified by an affidavit in which materials must 
be set out sufficient to make out a prima facie case. 


It is not quite settled as to whether the liquidator should make the application upon ®otice to 
anyone. Generally the application should be ex parte,but the Court may direct notice to be given 
to any person who is in its opinion entitled to be heard.” 


These passages do not support the contention that before a prosecution can be 
validly instituted against a past director the sanction of the Court is necessary. Mr. 
Choudhuri then relied on’an observation of Buckley, J., in In re London and Globe 





e 1. (1884) 51 L.T. 570 at 571: 53 L.J. Gh. 1113. 
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Finance Corporation’, also quoted in Sarcar and Sen’s book, at page 623. There the 
principles guiding the Court in ordering prosecutions have been laid down as 
follows:— 


“I have next to consider upon what principles I ought to exercise the power given me by section 
167 of the Companies Act, 1862, to direct the official receiver to institute and canduct a prosecution 
at the expense of the assets. It is obvious that no one legitimately can or ought to institute a crimi- 
nal prosecution with a view to his personal profit. Neither should a prosecution be instituted from 
motives of vengeance against the offender. The motive of every prosecution ought to be to inflict 
punishment upon the criminal for the proper enforcement of the law and for the advantage of the 
State and with a view to deter others from doing the like,” 


This passage does not support the giving of an opportunity to the offender before 
the, Judge can give direction nor do they affect the powers of the liquidator to start 
a prosecution or the criminal Court to entertain a complaint when filed by the 
Liquigator. 


The following passage from Buckley’s Company Law under the commentary 
under section 334 of the English Companies Act, 1948, which corresponds to section 
227 of the Indian Companies Act was then referred to :., 


“Proceedings will accordingly be taken by the Director of Public Prosecutions (or Lord 
Advocate) or not at all.” 


But this is because of the peculiar and express language of section 334 under which 
the Judge can only direct the Liquidator to refer the matter to the Director of 
Public Prosecutions or to Lord Advocate as the case may be. In the English Act, 
special proyision has been made for England saving the institution of criminal pro- 
ceedings by private prosecutors. Merely because no such provision has been made 
in regard to Scotland does not affect the argument. 


Mr. Choudhuri then relied on certain English cases dealing with the mode of 
giving directions. In In re Northern Counties Bank Limited®, the Judge had ordered 
the liquidator to ascertain by circular the wishes of the creditors and after they had . 
appgared to oppose the starting of the prosecution, it was held (1) that it did not 
sufficiently appear that the offence had been committed and (2) that as 2/3 of the 
creditors opposed the application the prosecution should not be ordered as expenses 
will have to be paid from out of the money belonging to the creditors. The 
main question for decision in that case was whether the prosecution should be at the 
cost and expense of the assets of the company but competency of the liquidator to file 
the complaint was not in dispute. Reference was then made to Palmer’s Company 
Precedents, 1952 Edition, Vol. II, again stating as to when leave to prosecute 
should be given but the law stated there does not support the case for the appellants, 
At page 605 it is stated: i 

“ The summons will be ex parte, and should be supported by affidavit showing a strong case for 

prosecution, and also the extent of the assets and liabilities. The Court is not willing when the assets 
are small, to sanction proceedings which may swallow up or largely reduce those assets,” 
The form at page 607 does not show that under the English Companies Act 
when liberty is given to prosecute the person accused is heard. All that is required 
is that the Court will make its order upon affidavits, etc., filed before it and it can’ 
also order that the costs and charges incurred by the liquidator shall be paid out 
of the assets, of the company. 


It was next contended that although the language of section 297 was not in 
the negative form still the effect of the words was that no prosecution could be insti- 
tuted without the sanction of the Court being obtained by the liquidator. In 
suppoft of the submission counsel relied on The Queen v. Cubitt®, which was a case 
under the Sea Fisheries Act which created certain offences and by section 11 
provided : f 





“ The provisions of this Act.......+++++++++.-Shall be enforced by sea-fishery officers’, E 
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who are defined by that section, and it was held that the effect of the words was that 
no one except the sea-fishery officer could prosecute an offence under the Act. 
But there are no such words of limitation in section 237. In Taylor v. Taylor’, the 
words of the statute were “‘ entitled to the possession or the receipt of the rents and 
profits” and it was held that the order under the statute could only be made upon 
a petition which was within the words above quoted and if there was no such person 
no order could be made but that again was decided on the peculiar language of 
the statute. Counsel also relied on Nazir’ Ahmad v. Crown®, where it was held that 
if the statute authorises the doing of,an act in one way then it had to be done in 
that way or not at all. 


The argument of Mr. Choudhuri really comes to this that the complaint filed 
on behalf of the official liquidator was incompetent in the absence of a direction 
under section 237 or without complying with the procedure laid down in that sec- 
tion. Section 237 (1) does not lay down any procedure for the giving of directions 
and the provisions in regard to the action taken by the Registrar do not have any 
relevancy to:what the Court should do before it gives directions, English cases 
that have been cited do ‘not go to the extent of saying that no prosecution can 
be instituted without the sanction of the Court. . They deal with another subject 
and that is the circumstance in which the Judge would give directions for prosecu- 
tion and would sanction the assets of the company to be expended in prosecution. 
Besides nowhere has it been stated that the Court cannot give directions without 
first hearing. the persons accused or that the directions of the Judge are a condition 
precedent to the lawful institution of criminal proceedings. by the liquidator. 


On the other hand it has been held that under section 179 of the Indian 
Companies Act no sanction is required for commencing a prosecution, eIn Jaswaniral 
Manilal Akhaney v. The State of,Bombay*, at the instance of the official liquidator a 
report was lodged with the police against the Managing Director of a Bank and the 
police submitted a charge-sheet to the Magistrate. It was observed by Sinha, J., 
at page 502 :— o e: 

“ In terms the section lays down the powers of the official liquidator. Such a liquidator has to 
function under the directions of the Court which is in charge of the liquidation proceedings. One 
of his powers is to institute prosecutions in the name and on behalf of the company under liquidation 
with the sanction of the Court. This section dogs not purport to impose any limitations on the powers 
of a criminal Court to entertain a criminal prosecution launched in the ordinary course under the 
provisions of the Code of Criminal Procedure.” 


It was also pointed out in this judgment ‘that section 179 contains no words 
corresponding to the language of Drug Control Order, 1943, which was held to be 
a condition precedent for instituting prosecution in the case of Basdeo Aggarwalla 
v. King Emperor’, nor are there any prohibitory words like those that are contained 
in sections 196 and 197 0f the Criminal Procedure Code. In the former case 
no prosecution could be instituted without the previous sanction of the Provincial 
Government and the latter’ provides that “no Court shall take cognizance. . . .”. 
There are two cases decided ‘by two Indian High Courts which support the 
submission of the respondents’ counsel. ` l 

In Emperor v. Bishan Sahai’, it was held that the Companies Act nowhere provides 
that without the directions of a Judge no criminal prosecution can be instituted. 
In Mrityanjoy Chakravarti v. Provot Kumar Pal®, it was held that neither section 179 
nor section 237 indicates that if the liquidator takes action without a direction of 
the Court this action would be illegal or invalid or it would invalidate a prosecution, 


Tt would thus appear that both on the language of section 237 (i) as welPas on 
pregedent the complaint made by the liquidator against the appellants suffers from 
no such infirmity as to make the proceedings null and void. The section con- 
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tains no such words which indicate that such a prosecution cannot be instituted by a 
liquidator without the sanction of the Judge or that the Court cannot take cognizance 
of a complaint without such sanction or direction. Section 179, as the learned Chief 
Justice of the Calcutta High Court has rightly pointed out, deals with the powers of 
liquidators to institute or defend proceedings with the sanction of the Court and 
section 237 (i) deals with the powers of the Court to give directions for prosecution 
of delinquent directors, etc. i . 


It was further urged on behalf of the respondents that in the case before us 
there was:a proper direction under section 237 (1). The judgment of the High Court 
shows that feire the learned Judge gave a ditection on July 22, 1952, there were 
es him proper materials and theréfore his sanction was perfectly valid, legal 
and proper. Before this order made by Bannerji, J., there was an order of Buchawat, 
J., dated January 15, 1951, under section 179 and therefore when the liquidator 
authorised his Assistant, respondent No. 1, to institute the proceedings he was 
entitled to doso. As we have said above even in the absence of such directions the, 
legality of the criminal proceedings instituted would not be affected. 


Nothing that we have said in this judgment must be taken to be an expression 
of opinion which in any way affects the control by the Judge of proceedings in winding 
up or over the liquidators, = 

We would, therefore, dismiss this appeal. 
' Appeal dismissed. 
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Madras Commercial Crops Markets Act (XX of 1953), section 14—Bye-law 25 (b)—Prohibition of 
deduction of trade allowances—Validity—Mahimai—If trade allowance—Constitutional validity—]f infringes 
right of citizen to do business. i a 


Constitution of India (1950), Article 19 (1) (g) and (6)—Scope. 


The Madras Commercial Crops Markets Act was conceived and enacted to regulate the buying 
and selling of commercial crops by providing suitable and regulated markets by eliminating middle- 
men and bringing face to face the producer and the buyer so that they may meet on equal terms 
thereby eradicating or at any rate reducing the scope for exploitation in dealings. Such a statute 
cannot be said to create unreasonable restrictions on the citizen’s right to do business unless it is 
clearly established that the provisions are too drastic, unnecessarily harsh and overreach the scope 
and object to achieve which it is enacted, - j 


The result of the implementation of the Madras Commercial Crops Markets Act would be to 
‘eliminate, as far as possible, the middlemen and to give reasonable facilities for the growers of com- 
mercial crops to secure best prices for their commodities. Having regard to the entire, scheme 
of the Act the provisions of the Act constitute reasonable restrictions on a citizen’s right to do 
business and therefore, they are valid. oy 


The validity of bye-law 25 (b) prohibiting the deduction of “‘mahimai” as trade allowance 
depends upon the nature of the deduction. If “mahimai” is not a trade allowance, the said part of 
the byt-law would obviously be invalid as inconsistent with the provisions of section 14 of the Act. 
If, on the other hand ‘‘mahimai’’ is a trade allowance, the said part of the bye-law will be 
superfluous, as the allowance falls within the terms of the section itself. . 


The question whether a particular payment is a trade allowance or not, depends upon the facts 
ofeach case. Firstly it must be a deduction in any transaction in respect of commercial crops. If $t 
is deduction out of the price or commodity agreed to be paid or transferred, it would be a trade 
allowance. On the other hand if the payment is de hors the terms of the transaction but made 
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towards consideration for the use of the premises or services rendered, it would not be a deduction 
from the price or in any transaction. 

[As no materials were placed before the Court to arrive at a definite finding whether the “ mahi- 
mai’? is a deduction from the price or commodity within the meaning of section 14 of the Act the 
question was left open.] 


` Appeals from the Judgment and Order, dated the roth July, 1953, of the 
Madras High Court in Writ Petitions Nos. 75, 87 and 135 of 1953.7 


R. Ganapathy Iyer and Shanmugavel, Advocates for Appellants. 


V. K. T. Chari, Advocate-General for the State of Madras (V. V. Raghavan 
and R. H. Dhebar, Advocates, with him) for Respondents. 


H. N. Sanyal, Additional Solicitor-General of India (R. H. Dhebar, Advo- 
cate with him), for Intervener No. 1. 


T. M. Sen, Advocate, for Interveners Nos. 2 and 3. 


S. B. Sen, Additional Government Advocate, for the State of Madhya 
Pradesh (I. N. Shroff, Advocate, with him) for Intervener No. 4. 


The Judgment of the Court was delivered by 


Subba Rao, 7.—These three appeals by certificate granted by ihe High Court 
are directed against the common order of the High Court of Judic&ture at Madras, 
dated July 10, 1953, dismissing three writ petitions filed by the appellants 
impugning the validity of the provisions of the Madras Commercial Crops Markets 
Act (Madras Act XX of 1933); hereinafter referred to as the Act, and the Rules 
framed thereunder, and certain notifications issued by the first respondent herein 
in pursuance thereof. ° 


The Act was passed to provide for the better regulation of the buying and selling 
of commercial crops in the State of Madras and for that purpose to establish markets 
and make Rules for their proper administration. On May 18, 1951, the State Govern- 
ment issued G.O. No. 1049 (Food and Agriculture Department) extending thero- 
visions of the Act to Ramanathapuram and Tirunelveli Districts in respect of cotton 
and groundnuts. On February 25, 1952, the State Government issued G.O. No. 
251 (Food and Agriculture Department) ordering the constitution of a Market 
Committee at Koilpatti and Sankarankoil in Tirunelveli District. By a similar G.O., 
viz., G.O. No. 356 (Food and Agriculture Department) dated March 8, ‘1952, 
the Government directed the constitution of a Market Committee at Virudhunagar 
and markets at (1) Virudhunagar, (2) Rajapalayam and (3) Satiur in Ramana- 
thapuram District. The Market Committees were duly constituted, and, on 
January 9, 1953, the Market Committee at Virudhunagar issued a notice stating 
that the Act and the Rules had come into force in Ramanathapuram District 
on January 1, 1953, and requiring persons who did business in cotton and groundnut 
to take out licences as provided therein. . A further notice, dated January 17, 1953, 
stated that all the traders in cotton and groundnut, who failed to take out licences 
on or before February 15, 1953, were liable to prosecution. Similar notices, dated 
January 22, 1953, and February 14, 1953, were issued by the Chairman, Tirunel- 
veli Market Committee at Koilpatti,, calling upon all traders, producers and weigh- 
men dealing in cotton to take out licences before February 28, 1953, and threatening 
prosecution for failure to comply therewith. The appellarits in the above three 
appeals and others filed Writ Petitions in the High Court of Madras against (1) 
the State of Madras, (2) the Collectors of the concerned Districts and (3) the Chair- 
men of the Market Committees, for the issue of a writ of mandamus directiag the 
respondents to forbear from enforcing anyor all the provisions of the Act as 
amended and the Rules and Bye-laws framed thereunder. 


A Bench of -the Madras High Court, consisting of Rajamannar, C. J., and 
Venkatarama Aiyar, J., by an order, dated July 10, 1953, dismissed the applications.+ 


f (1954) 1 M.LJ. 117. 
E a. (1954) 1 M.L.J. 117. 
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The learned Judges held that section 5 (4) (a) of the Act was void to the extent it 
conferred on the Collector authority to refuse a licence at his own discretion and 
rule 37 was void in so far as it prohibited persons whose names had not yet been 
registered as buyers and sellers, from carrying on business in the notified area. Sub- 
ject to that, the impugned Act and the Rules,were upheld under Article rg (6) of 
the Constitution as a valid piece of marketing legislation. In the result, the appli- 
cations were dismissed. The aforesaid three appellants have filed these appeals 
against the order of the High Court in so far as it dismissed their applications. 


Learned counsel for the appellants contends that the provisions of the Act 
and the Rules framed thereunder constitute an unreasonable restriction upon the 
appellant’s fundamental right to do business and that they not only do not achieve 
the object for which they are enacted but defeat their purpose. Elaborating this 
argument, he took us through some of the provisions of the Act and the Rules made 
thereunder in an attempt to establish that the provisions cripple the business of the 
appellants, restrict the rights of the small traders, cause unnecessary and uninten- 
tional hardship to the growers and thereby exceed the purpose of the enactment 
and defeat its object. ; 


Before we scrutinize the provisions of the Act, the law on the subject may be 
briefly noticed. Under Article 19 (1) (g) of the Constitution of India all persons 
have the right fo practise any profession, or to carry on any occupation, trade or 
business. Clause (6) of that Article enables the State to make any law imposing 
in the interest of general public reasonable restrictions on the exercise of the right 
conferred by sub-clause (g) of clause (1). It has been held that in order to be reason- 
able, a restriction must have a rational relation to the object which the Legislature 
seeks to achieve and must not go in excess of that object (See Chintaman Rao v. 
The State of Madhya Pradesh. The mode of approach to ascertain the reasonableness 
of a restriction has been succinctly stated by Patanjali Sastry, G.J., in State of 
Madras v. V. G. Row?, thus: 


A It is important in this context to bear in mind that the test of reasonableness, wherever pres- 
cribed, should be applied to each individual statute impugned, and no abstract standard, or general 
pattern of reasonableness can be laid down as applicable to all cases. The nature of the right alleged 
to have been intr nged, the underlying purpose of the restrictions imposed, the extent and urgency 
of the evil sought to be remedied thereby, the disproportion of the imposition, the prevailing condi- 
tions at the time, should all enter into the judicial verdict.” 


Bearing the aforesaid principles in mind, we shall ascertain the object of the 
Act, from the circumstances under which it was passed, and its provisions, and see 
whether the provisions have any reasonable relation to the object which the Legis- 
lature sceks to achieve. 


There is a historical background for this Act. Marketing legislation is now 
a well-settled feature of all commercial countries. The object of such legislation 
is to protect the producers of commercial crops from being exploited by the middle- 
men and profiteers and to enable them to secure a fair return for their produce. 
In Madras State, as in other parts of the country, various Commissions and Com- 
mittees have been appointed to investigate the problem, to suggest ways and means 
of providing a fair deal to the growers of crops, particularly commercial crops, and 
find a market for selling their produce at proper rates. Several Committees, in 
their reports, considered this question and suggested that a satisfactory system of 
agricultural marketing should be introduced to achieve the object of helping the 
agriculturists to secure a proper return for the produce grown by them. The 
Royal*Commission on Agriculture in India appointed in 1928, observed :° 

“That cultivator suffers from many handicaps : to begin with he is illiterate and in general 
ignorant of prevailing prices in the markets, especially in regard to commercial crops. The most 


hopeful solution of the cultivator’s marketing diffculties seems to lie in the improvementof communi- 
cations and the establishment of regulated markets and we recommend for the consideration of other 
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provinces the establishment of regulated markets on the Berar system:as modified by the Bombay 
legislation. The establishment of regulated markets must form an essential part of any ordered plan 
of agricultural development in this country. The Bombay Act is, however, definitely limited'to cotton 
markets and the bulk of the transactions in Berar market is also in that crop. We consider that the 
system can conveniently be extended to other crops and, with a view to avoiding difficulties, would 
suggest that regulated markets should only be established under Provincial legislation,” 


The Royal Commission further pointed out in its report : 


“The keynote to the system of marketing agricultural produce in the State is the predominant 
part played by middlemen. : 


It is the cultivator’s chronic shortage of money that has allowed the intermediary to achieve 
the prominent position he now occupies.” 


The necessity for marketing legislation’ was stressed by.other bodies also like 
the Indian Central Banking Enquiry Committee, the All-India Rural Credit and 
Survey Committee, etc. Recently the Government of Madras appointed an Expert 
Committee to review the Act. In its report the Committee graphically described 
the difficulties of the cultivators and their dependence upon the middlemen thus : 


t The middleman plays a prominent part in sale transactions and his terms and methods vary 
according to the nature of the crop and the status of the cultivator. The rich ryot who is unencum- 
bered by debt and who has comparatively large stocks to. dispose of, brings his produce to the taluk 
or district centre and entrusts it to a commission agent for sale. If it is not sold on the day on which 
it is brought, it is stored in the commission agent’s godown at the cultivators’ expense and as the 
latter generally cannot afford to wait about until the sale is effected he leaves hi$ produce to be sold 
by the commission agent at the best possible price, and it'is doubtful whether eventually he receives 
the best price. The middle class ryot invariably disposes of his produce through the same agency 
but, unlike the rich ryot he is not free to choose his commission agent, because he generally takes 
advances from a particular commission agent on the condition thathe willhand over his produce 
to him for sale. Not only, therefore, he places himself in a positioniwhere he cannot dictate and 
insist on the sale being effected for the highest price but he loses by being compelled to pay heavy 
interest on’ the advance taken from the commission agent. His relations with middlemen are more 
akin to those between a creditor and a debtor, than of a selling agent afd producer. In almost all 
cases of the poor ryots, the major portion of their produce finds its way into the hands of the village 
money-lender and whatever remains is sold to petty traders who tourthe villages and the price at 
which it changes hands is governed not so much by the market rates, but by the urgent needs of 
the ryots which are generally taken advantage of by the purchaser. The dominating position Which 
the middleman occupies and his methods of sale and the terms of his dealings have long ago been 
realised.” 


The aforesaid observations describe the \pitiable dependence of the middle-class 
and poor ryots on the middlemen and petty traders, with the result that the culti- 
vators are not able to find markets for their produce wherein they can expect 
reasonable price for them. . 


_ With a view to provide satisfactory conditions’ for the growers of commercial 
crops to sell their produce on equal terms and at reasonable prices, the ‘Act was 
passed on July 25, 1933. The preamble introduces the Act with the recital that it is 
expedient to provide for the better regulation of the buying and selling of commercial 
crops in the Presidency of Madras and for that purpose to establish markets and 
make Rules for their proper administration. The Act, therefore, was the result 
of a long exploratory investigation by experts in the field, conceived.and enacted 
to regulate the buying and selling of commercial crops by providing suitable and 
regulated market by eliminating middlemen and bringing face to face the 
producer and the buyer so that they may meet on equal terms, thereby 
eradicating or at any rate reducing the scope for exploitation in dealings. Such a 
statute cannot be said to create unreasonable restrictions on the citizens’ right to 
do business unless it is clearly established that the provisions are too drastic, unneces- 
sarily harsh and over-reach the scope of the object to achieve which it is ermcted. 


It is therefore necessary to scrutinize the provisions of the Act and the Rule. 
made thereunder to ascertain whether the restrictions imposed are not reasonables 
The said provisions fall under two groups : the first group provides the machinery 
for controlling the trade in commercial crops and the second group of provisions 
imposes restrictions on the carrying on of the said trade. Section 2 (i-a) defines 
‘ commercial crop °’ to mean cotton, groundnut or tobacco and includes any other 

‘ 
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crop or product notified by the State Government in the Fort St. George Gazette 
as a commercial crop for the purpose of this Act. Under section 3, the State Govern- 
ment issues a notification declaring their intention to exercise control over the pur- 
chase and sale of such commercial crop or crops in a particular area and call for 
objections and suggestions to be made within a prescribed time. After the 
objections are received, the State Government considers them and declares the areas 
to be specified in the notification or any portion thereof to be a notified area for 
the purpose of the Act in respect of commercial crop or crops specified in the 
notification. Under section 4-A, the State Government has to establish a Market 
Committee for every notified area and it shall be the duty of the Market Committee 
to enforce the provisions of the Act. Sections 6 to 10 provide for the constitution 
of Market Committees and section 16 for their supersession for the reasons mentioned 
thérein. In exercise of the powers conferred by section 18 of the Act the State 
Government made Rules which provide for the manner in which the members of 
Market Committees should be elected, and also for the constitution of sub- 
Committees. In exercise of the powers conferred by section 19 of the Act and also 
subject to the Madras Commercial Crops Markets Rules, 1948, the Committees 
for the various districts made bye-laws for regulating their meetings and for the 
“discharge of their duties by the various subordinate bodies. The said provisions 
which bring into existence a machinery for regulating the trade are not attacked 
by the learned counsel for the appellants. 


Under the second group, there are provisions providing for matters which 
are succinctly stated in the ‘ Report of the Expert Committee on the review of the 
Madras Commercial Crops Markets Act, 1933’ at page 7, as under : 


“ (1) A gommon place is provided for seller and buyer to meet and facilities are offered by 
way of space, buildings and storage accommodation. 


(2) Market practices are regularised and market charges clearly defined and unwarranted 
ones prohibited. 


(3) Correct weighment is ensured by licensed weighmen and all weights are checked and 
stanfed. 


(4) Payment on hand is ensured. 
(5) Provision is made for settlement of disputes. 


(6) Daily prevailing prices are made available to the grower and reliable market information 
provided regarding arrivals, stocks, prices, etc. 


4 (7) Quality standards are fixed when necessary and contract forms standardized for purchase 
and. sale.’ 


Section 5 says 


‘* No person shall, within a notified area, set up, establish or use, or continue are allow to be 
continued, any, place for the purchase or sale of a notified commercial crop, except under and in 
accordance with the conditions of a licence granted to him by the Collector ”. 

The first proviso to that section provides that after the establishment 
in such area of a market for the purchase and sale of a notified commer- 
cial crop, no licence for the purchase or sale of such commercial crop shall 
be granted or renewed in respect of any plac: situated within such distance of the 
market as may from time to time be fixed by the State Government. The second 
proviso enables the Market Committee to exempt from the provisions of the above 
sub-section any person who carries on the business of purchasing or selling any com- 
mercial crop in quantities not exceeding those prescribed by Rules made under the 
Act. The third proviso authorizes the said Committee to exempt a person selling 
commercial crop which has been grown by him, or a co-operative society registered 
or deemed to be registered under the Madras Co-operative Societies Act, 1932, 
selling a commercial crop which has been grown by any of its members, and also 
empowers it to withdraw the exemption. Sub-section (2) of section 5 gives exemption 
to a person purchasing for his private use a commercial crop in quantities not 
exceeding those prescribed by Rules made under the Act. Sub-section (3) prohibits 
any person within a notified area from setting up, establishing or using, continuing 
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or allowing to be continued, any place for the storage, weighment, pressing or 
processing of any notified commercial crop except under and in accordance with 
the conditions of a licence granted to him by the Collector. Under proviso to sub- 
section (3) a person is exempted from the operation of the that Rule in respect of 
any notified commercial crop grown by him. Sub-section (4) enables the 
Collector, on the report of the Market Committee and after such inquiry as he deems 
fit, to cancel or suspend any license granted under the said section. There are provi- 
sions providing for penalties for infringement of the statutory regulations and for 
referring disputes to compulsory arbitration. The bye-laws framed by the Com- 
mittees prescribe graded scales of licence fees in respect of various licences required 
under the Act; these show that a trader has to take separate licences under 
section 5 (1) and section 5 (3). The licence fee payable for additional premjses 
is comparatively smaller than the amount payable for the main premises, Licence 
fee is also fixed for brokers, weighmen, etc. Rule 28 (3) (ii) of the Rules statgs that 
it shall not be necessary for a person to obtain more than one licence for setting 
up, establishing or continuing or allowing to be continued more than one place in 
the same notified area for the purchase, sale, storage, weighment, pressing or pro- 
cessing of the same commercial crop. A combined reading cf the rule and the bye- 
laws shows that though different licences may have.to be obtained under section 5 
(1) and section 5 (3), one licence is sufficient for different places and only small 
paymients have to be made for every additional premises for the same purpose. It is 
not necessary to notice the other provisions as nothing turns upon them. in the present 
case. Shortly stated, the Act, Rules and the Bye-laws framed thereunder have 
a long-term target of providing a network of markets wherein facilities for correct 
weightment are ensured, storage accommodation is provided, and equal powers of 
bargaining ensured, so that the growers may bring their commercial] crops to the 
market and sell them at reasonable prices. Till such markets are established, the 
said provisions, by imposing licensing restrictions, enable the buyers and sellers 
to meet in licensed premises, ensure correct weighment, make available to them 
reliable market information and provide for them a simple machinery for settle- 
ment of disputes. After the markets are built or opened by the markéting 
committees, within a reasonable radius from the market, as prescribed by the Rules, 
no licence is issued; thereafter all growers will have to resort to the market for 
vending their goods. The result of the implementation. of the Act would be to 
eliminate, as far as possible, the middlemen and to give reasonable facilities for the 
growers of commercial crops to secure best prices for their commodities. 


Learned counsel for the appellants contends that the restrictions imposed by 
the provisions of section 5 are not only unreasonable but tend to defeat the very 
purpose of the legislation. Elaborating this argument, the learned counsel says 
that they are unreasonable from the standpoint of the big trader, the small trader 
and also the grower of crops. The trader, his argument proceeds, can only buy 
or sell in the licensed premises paying heavy licensing fees under the different heads 
and paying also heavy overhead charges, with the inevitable consequence that 
he will not be able to run his business with profit. It is also said that he cannot go 
wherever he likes to buy the produce at cheap rates and can negotiate for or enter 
into contracts of sale only in the licensed premises, with the result, that he has to pay 
-higher prices to the sellers. The first argument rather exaggerates the' situation ; 
for, the rates of licence fees shown in the bye-laws framed by the Marketing 
Committee at Virudhunagar do not appear to be so high as to cripple the trader’s 
business. No material hds been placed before us to establish that the rates are so 
high and the burden is so unbearable that a trader, who is otherwise makingeprofit, 
cannot carry on his business. The second objection of the learned counsel in itself 
affords a reasonable basis for the legislation ; for, what the learned counsel in. effect 
says is that the trader is exploiting the small growers and that he is prevented from 
- Going so under the licensing regulations. 


From the standpoint of the seller it is said that though he may be exempted 
from the operation of the said Act under the second proviso to section 5 (1) he is 
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prevented from selling his produce by insisting that he should trade only with the 
licensed trader and in the licensed premises. Assuming that that is the legal posi- 
tion under the Rules, nothing prevents the grower from selling his produce to another 
grower whose requirements are greater than what he produces or to a smaller trader 
exempted under the third proviso to section 5 (1). After the market is established, 
it is contended, a grower will be obliged to carry the goods to a centralised place 
if he is to dispose of the goods, which can hardly be described as increasing the 
facilities for marketing the goods. It is true that the growers may be under some 
difficulties in this regard, but that is counter-balanced by the marketing facilities 
provided for them under the Act. 


e It is also said that when a market is established, no licence to purchase, or sell, 
commercial crops will be granted or renewed in respect of any place situated within 
such distance from the market as may from time to tome be fixed by the State 
Government ‘and that nothing under the Act prevents the Government from fixing 
a long distance as a prohibited area ; with the result that a person, who is having 
a licence to trade in and about the place where the market is fixed, is deprived of 
his livelihood, which is an unreasonable restriction upon his right to do business. 
But in our view, such a provision is necessary for preventing the local business 
being diverted to other places and the object of the scheme being defeated. , Further, 
in practice, it is*seen that the Government fixes by notification under section 5 (1) 
a radius of five miles around the building and occasionally ten miles. It is also not 
likely that it would fix a longer distance in the present circumstances., having regard to 
the inadequate facilities for transporting commodities. That apart, the establish- 
ment of a market does not prevent a trader from carrying on the business in the 
market estabbished, but he could not run a market for himself in respect only of 
the commodities declgred to be commercial crops within the radius prescribed. 


While the object of the Act is to protect the growers, the argument proceeds, 
the small traders are compelled to resort to distant markets, with the result that some’ 
of them would be forced to give up their business and others would have to incur 
unnecessary expenditure which they could not afford. The Act is an integrated 
one, and it regulates the buying and selling of commercial crops. If the small traders 
are exempted, it creates loopholes in the scheme through which the big trader may 
operate, and thereby the objection itself would be defeated., That apart, the second 
proviso enables the Committee to exempt small traders in appropriate cases. ‘The 
constitution of the Committee, in which there will be representatives of the traders 
and the buyers, is a sufficient guarantee against the implementation of the provisions 
of the Act to the detriment of all concerned. If a packed Committee abuses its power 
there is a further provision to cnable the Government to supersede it. We there- 
fore hold, that, having regard to the entire scheme of the Act, the impugned 
provisions of the Act constitute reasonable restrictions on a citizens’ right to do 
business, and therefore, they are valid. ` 


The next contention of the learned counsel for the appellants is that the G. O. 
No. 356, dated 8th March, 1952, directing the establishment of a market at. Virudhu- 
nagar is an unreasonable restriction on the appellant’s right to do business, and is 
therefore invalid. In Virudhunagar, there is already a well-established market 
which provides facilities for the purchase and sale of cotton and other goods. It 
is stated that the said market has been functioning for over fifty years, that it has 
been largely used by the merchants of the community, and that it contains stalls 
for efftcting sales, godowns for stocking goods, halls, parks and other amenities. 
Certain charges called ‘ mahimai’ are collected on all transactions that take place 
within the market ; and they are constituted into a trust fund which is utilised 
for the maintenance of schools and for religious purposes. The argument is that 
the appellants in C.A. No. 169 of 1955 are running the market as an occupatiom 
or business with high standards and the notification directing the constitution of 
a market in the same locality, when admittedly the entire scheme of building a net- 
work of markets could not be finished within a predictable time, is not a reasonable 
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restriction on their right to do business. It is also said that the same advantages 
could be given to the growers by continuing the said market with suitable restric- 
tions and controls as the market established by the Market Committee would 
conceivably provide for them, and in those circumstances, when two alternative 
methods would equally achieve the objects, the notification directing the consti- 
tution of a market to the exclusion of the existing one would be an unreasonable 
restriction. The learned Advocate-General of Madras contends that the appellants 
have really two fundamental rights : one is to carry on trade or business and the 
other is to hold their property, t.e., the market—that by reason of the notification 
they are not prevented from doing their business, for they can still do business in 
the market established subject to the regulations and also do business outsidé the 
prescribed area ; and that they are not prohibited from holding the market as pro- 
perty, for they could still utilise it for commodities other than the notified crops. In 
respect of the contention that-holding the market is only an incident of ownership 
of.the property, reliance is placed upon the decisions in T. B. Ibrahim v. Regional 
Transport Authority, Tanjore1; Rammunni Kurup v. The Panchayat Board, Badagara? ; 
Captain Ganpati Singhjt v. The State of Ajmer and another®; and Valia Raja of Edappally 
v. The Commissioner for Hindu Religious and Charitable Endowments, Madras and others*. 
It is unnecessary to express an opinion on the question whether the right of the 
appellants falls under Article 19(1) (f) or (g) of the Constitution of India, or under 
both the sub-clauses ; for, the question whether the notification*imposes an un- 
reasonable restriction on the appellant’s right cannot be decided on the material 
placed before us. That question may conveniently be left open to be decided at 
the time when the market is established at Virudhunagar, pursuant to the noti- 
fication issued by the Government. It does not appear from the record that there 
is any early prospect of such a market being established in that plaee. The rea- 
sonableness of the restrictions would depend upon the circumstances obtaining at 
the time the market is established. It depends upon the conditions then obtaining 
in the trade in commercial crops, the standards that will be maintained in the present 
market at that time, the comparative merits of the existing market and the 
market to be built up and other relevant considerations which cannot now be visua~ 
lized. We would, therefore, leave open that question to be decided at the proper 
time by the authorities concerned when a market is sought to be established in the 
manner provided by law. 


The next argument relates to ‘ mahimai ’ allowances collected by the appellants 
from the sellers and buyers of the crops in the market. The learned Judges of the 
High Court held that the question relating to this allowance did not arise for deci- 
sion at that stage, but having heard full arguments on the question, they expressed 
the view that ‘mahimai’ could not be claimed as a trade allowance. They con- 
cluded their discussion on the subject in the following words : i 


“It has nothing to do with the transaction as such'and is really a contribution levied at the time - - 
of the transaction for a purpose unconnected with it. It cannot therefore be properly regarded as 
a trade allowance, and bye-law 25 (b) is perfectly valid.” . 


We cannot share the opinion of the learned Judges that the question does not 
arise for decision at this stage. The appellants prayed for issue of a writ of mandamus 
directing the respondents to forbear from enforcing any or all the provisions of the 
Act as amended and the Rules, and bye-laws framed thereunder by the Ramanatha- 
puram Committee ; and, the provisions of the Act read with the bye-laws prohibited 
the collection of ‘mahimai’ by the appellants. The question whether the bye- 
law prohibiting the collection of ‘mahimai’ allowance is valid or not does arise 
directly for consideration in this case. There is also some ambiguity in the con- 
clusion arrived at by the learned Judges of the High Court. - They stated that the 
allowance had nothing to do with the transaction as such and could not therefore e 
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be properly regarded as a trade allowance. The learned counsel for the appellants 
contends that if it is not a trade allowance, it is not covered either by section 14 
of the Act or by bye-laws framed thereunder, as section 14 prohibits the deduction 
of trade allowance and does not operate upon any other payments made which are 
not trade allowances. There is considerable force in this argument, but we think 
that the learned Judges meant only that the said allowance is not an admissible or 
a permissible trade allowance prescribed by the bye-law. The question, there- 
fore, is whether the allowance described as ‘ mahimai’ is a trade allowance and if 
so, whether the allowance is permitted to be received by the Rules, or bye-laws 
made under that section. The relevant provisions may be noticed at this stage. 
- Section 14 says : : 
$ No trade allowance, other than an allowance prescribed by rules or bye-laws made under this 
Act, shall be made or received in a notified area by any person in any transaction in respect of the 


comme?cial crop or crops concerned and no Civil Court shall, in any suit or proceeding arising out 
of any such transaction, have regard to any trade allowance not so prescribed, 


Explanation : Every deduction other than deductions on account of deviation from sample, 
when the purchase is made by sample, or of deviation from standard, when the purchase is made 
by reference to a known standard, or on account of difference between the actual weight of the sacking 
and the standard weight, or on account of the admixture offoreign matter, shall be regarded as a trade 
allowance for the purposes of this Act. 


Section 19 : (1f Subject to any rules made by the State Government under section 18 and 
with the previous sanction of the Director of Agriculture, Madras, a Market Committee may in 
respect of the notified area for which it was established make by-laws for the regulation of the 
business and the conditions of trading therein.” 


s e 
Bye-law 25 : Trade allowance applying to the market and the notified areas: 
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“ (b) Deductions suth as ‘mahimai’ are prohibited. The weight of alien substance, such as 
' mud and stone, if any contained in the lint or kapas borahsor inthe bagsof groundnut pods or 
kernels shall be deducted.” . - 


The® gist of the’ aforesaid provisions may be stated thus: Trade allowance 
cannot be received in any notified area by any person in any transaction in respect 
of commercial crop or crops. -Every deduction in any transaction in respect of 
the said crop other than those specified in the Explanation is trade allowance for 
the purpose of the Act. A market committee generally may make by-laws for the 
regulation of the business and conditions of trading therein and particularly it can 
make by-laws prescribing what are permissible trade allowances under the section. 
Such allowances as are prescribed. by a bye-law can be deducted in any transaction 
notwithstanding the fact that they are trade allowances. The argument, of the 
learned counsel is that that bye-law is bad, because the market committee did not 
name the allowance or allowances taking them out of the prohibition under 
section 14 which they are entitled todo under that section, but made the bye-law 
mentioning the ‘mahimai’ allowance as one not deductible in any transaction. The 
validity of that part of the bye-law prohibiting the deduction of ‘mahimai’ as trade 
allowance depends upon the nature of that deduction. If ‘mahimai’ is not a 
trade allowance, the said part of the bye-law would obviously be invalid as incon-. 
sistent with the provisions of section 14. If, on the other hand, ‘mahimai’ is a 
trade allowance, the said part of the bye-law will be superfluous, as the allowance 
falls within the terms of the section itself. This leads us to the question whether 
‘mahimai’ is a trade allowance within the meaning of section 14 of the Act. 


What is a trade allowance? ‘Trade involves exchange of commodities for 
money, the business of buying and selling and the transaction involves the seller, 
the buyer, the commodity sold and the price paid for the sale. Allowance means 
something given as compensation, rebate or deduction. Under the section, th¢ 
said deduction should be in any transaction in respect of commercial crops. The 
deduction may be out of the commodity or out of the price. The recipient may 
be the seller, the buyer or a third party. When A sells a quantity of cotton to B 
for a hundred rupees, B, the purchaser, may deduct one rupee from the sale price 
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and pay ninety-nine rupees to A, he may keep that amount for himself or pay 
the same to C. So too, A, the seller, may purport to sell one maund of cotton but 
in fact deduct a small part of it, retain that part for himself or give it to C ; or both 
A and B may fix the price of the commodity purchased at Rs. 102 but the purchaser 
pays one rupee to C and the the seller retains or pays one rupee to G ; or it may be 
that payments have nothing to do with the price or the transaction, but both the 
parties pay C a specified amount as consideration for the user of the premises or for 
the services rendered by him. The question whether a particular payment is a 
trade allowance or not, depends upon the facts of each case. Firstly, it must be 
a deduction in any transaction in respect of commercial crops. Ifit is a deduction 
out of the price or commodity agreed to be paid or transferred, it would be a trade 
allowance. On the other hand, ifthe payment is de hors the terms of the transaction 
but made towards consideration for the use of the premises or services rendered, 
it would not be a deduction from the price or in any transaction. No mater®l has 
been placed before us to arrive at a definite finding in the present cases whether 
‘“mahimai’ is a deduction from the price or commodity within the meaning of sec- 
tion 14 of the Act. The learned Judges, having expressed the view that the question 
did not arise for consideration at that stage, did not also consider any material to 
support their finding. In the circumstances, the only reasonable course is to leave 
that question open so that it may be decided in appropriate procgedings. 


In the result, subject to the aforesaid observations, the appeals are dismissed 
but without costs. N 


Appeal dismissed. 
SUPREME COURT OF INDIA. ° 
[Civil Appellate Jurisdiction.] . 


Present :—T. L. VENKATARAMA AIYAR, P.B. GayJENDRAGADKAR AND #. K. 
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The Commissioner of Income-tax, Bihar and Orissá .. Appellant* 
v. 
Sri Ramakrishna Deo . .. Respondent. 


Income-tax Act (XI of 1922), section 4 (3) (2) (viii)—Claim to exemption of income from tax—Burden 
of proof. ` ; 


It is for a person who claims exemption to establish it, and there is no reason why it should be 
otherwise when the exemption claimed is under the Income-tax Act. It is therefore for the assessee 
to prove that the income sought to be taxed was agricultural income exempt from taxation under 
section 4 (3) (vili) of the Income-tax Act. 


Products which grow wild on the land or are of spontaneous growth not involving any human 
labour or skill upon the land are not products of agriculture and the income derived therefrom is not 
agricultural income. In order to decide whether income received by the assessee by the sale of trees 
in his forests was agricultral income or not, the crucial question to be answered is, were those trees 
planted by the proprietor of the estate, or did they grow spontaneously. If itis the latter it would be 
wholly immaterial that the proprietor has maintained a large establishment for the purpose of 
preserving the forests and assisting in the growth of the trees, for ex hypothesi, he performed no basic 
operations for bringing the forest into being. 


Appeal from the Judgment and Order, dated the 21st April, 1955, of the 


" Orissa High Court at Cuttack, in Special Jurisdiction Case No. 179 of 1951. 


«A, N. Kripal, R. H. Dhebar and D. Gupta, Advocates, for Appellant. 
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Rao, Advocates with him), for Respondent. 


eeaeee a an 


* CLA. No. 426 of 1957. - 14th October, 1958. 
a 4 


A Lo. Chior : i i 
T] COMMR. OF ‘LT., B. & O. V. RAMAKRISHNA DEO (Venkatarama Atyar, J.). 143 


’ The Judgment of the Court was delivered by 


Venkatarama Aiyar, J.—This is an appeal against the Judgment of the High 
Court of Orissa in a reference under section 66 (1) of the Indian Income-tax Act, 
1922, hereinafter referred to as the Act, and the point for decision is whether 
income received by the respondent by-the sale of trees growing in his forests is 
agricultural income exempt from taxation under section 4 (3) (vit) of the Act. 


The respondent is the proprietor of the impartible zamin of Jaipur in Koraput 
District. The estate is of the area of 12,000 sq. miles of which 1,540 sq. miles are 
reserve forest and 100 sq. miles, protected forest. The respondent derives income 
from the forests by the sale of timber such as teak, salwood, lac, myrabolam, 
tarfiarind, cashewnuts and firewood. There is no dispute either.as to the receipt of 
such income or as to its quantum. All that appears in the account-books of the 
respofident. The point in controversy is as to whether this income is chargeable 
to tax. It is the contention of the respondent that this is agricultural income as 
defined in section 2 (1) of the Act, and that it is, in consequence, exempt under 
section 4 (3) (vii). By his order, dated January 31, 1943, the Income-tax Officer 
held that the forests in question had not been proved to ‘have been planted by the 

` respondent, that the trees were of spontaneous growth, and that the income therefrom 
was not within the exemption undef section 4 (3) (viii) and this order was confirmed 
on appeal by the Appellate Assistant Commissioner. The respondent took the 
matter in further appeal to the Appellate Tribunal, and there put forward the con- 
tention that the Income-tax Officer had failed to take into account a letter of the 
Dewan, dattd June 3, 1942, which gave a detailed account of the*operations 
carried on by the estate in the rearing and maintenance of forests and that on the 
facts mentiched in that letter, his finding that there had been no plantation of 
trees was erroneous. *By its order, dated April 9, 1946, the Tribunal accepted this 
contention, and directed a fresh enquiry into the facts mentioned in the said letter. 


Pursuant to this order, the Income-tax Officer again enquired into the matter. 
He Observed that though he gave ample opportunities to the respondent to prove 
that there was plantation of trees by the estate, no materials were placed in proof 
of that fact and that neither plantation books nor any working plans for timber 
plantation had been produced. He accordingly held that the forests had grown 
naturally, and that the income therefrom was assessable to tax. On this report, 
the appeal again came up for hearing before the Tribunal. The main contention 
urged by the respondent at the hearing was that the facts showed that the forests 
which had yielded income during the years of account could not have been the virgin 
forests which had originally grown spontaneously on the hills, because they had 
been periodically denuded by the hill tribes in the process of Podu cultivation carried 
on by them. What this Podu cultivation means is thus stated in the District 
Gazetteer, Vishakapatnam, 1907: ` . 

“This consists in felling a piece of jungle, burning the felled trees and undergrowth, sowing dry 
grain broadcast in the ashes (without any kind of tilling) for two years in successian, and then aban- 
doning the plot for another eleswhere.”’ ‘ 


The argument of the respondent was that as a result of the Podu cultivation, the 
original forests should have disappeared and that the trees that had subsequently 
grown into forest and sold as timber must have been planted by human agency and 
their sale proceeds must accordingly be agricultural income. Dealing with this conten- 
tion, the Tribunal observed that though there had been extensive destruction of forests 
in the’ process of Podu cultivation, nevertheless, considerable areas of virgin forests 
still survived, that the evidence of actual cultivation and plantation by the zamin 
authorities was meagre and unsubstantial, that no expenses were shown to Rave 
been incurred on this account prior to 1904, that the amount shown as spent during 
that year was negligible, that the trees planted then could not have been the trees 
sold as timber during the assessment years, and that the respondent had failed to 
establish facts on which he could claim exemption. It should be mentioned that 
this order-covered the assessments for five years from 1942-43 to 1946-47, ghe fact 
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relating to the character of the income being the same for all the years. On the 
application of the respondent, the Tribunal referred the following question for 
the decision of the High Court : <~ 


“Whether on the facts and in the circumstances the income derived from forest in this case’is 
taxable under the Indian Income-tax Act.’’ . 


The refererice was heard by Panigrahi, C.J. and Misra, J., who answered it in 
the negative. They observed : ; 


‘* It appears to us that the cases as set out by both parties have been put too high. The depart- 
ment takes the view that unless there is actual cultivation ofthe soil the income from the forest trees 
cannot be regarded as agricultural income. The fact that the assessee has spent some money and 
planted valuable trees in some areas is not sufficient to free the income out of the extensive forests 
which owe their existence to spontaneous growth, from its liability to taxation. The assessee on the 
other hand seeks to create an impression that there is not a single tree of spontaneous growth, ig these 
forests, and such trees as now constitute forests have sprung up out of the stumps left by the hillmen as 
a result of the system of ‘ Podu ° cultivation adopted by them. It appears to us that neither of 
these claims can be regarded as precise or correct.” J : 


The learned Judges then observed that the forests in the Koraput area had been 
under Podu cultivation for a long period, and that as the result of that cultivation - 
they had practically disappeared even by the yean 1870, that the trees had subse- 
quently grown into forests and they had also been destroyed by abolit the year 1901 
and that therefore there could not have been any virgin forest left surviving. Then 
they referred to the fact that the respondent had been maintaining a large establish- 
ment for the preservation of the forests, and that there had been organised activities: 


(1) ““ in fostering the growth of the trees and preserving them from destructiop by man and 
cattle ; (2) in cultivation of the soil by felling and burning trees from time-to time ; (3) in planned 
exploitation of trees by marking out the areas into blocks ; (4) in systentatic cutting down of trees 
of particular girth and at particular heights ; (5) in planting new trees where patches occur ; and 
(6) in watering, pruning, dibbling and digging operation carried on from time to time.” 


And they stated their conclusion ‘thus : : ° 


“Al these and similar operations which have been undertaken by the assessee through his huge 
forest establishment, show that there has been both cultivation of the soil as well as application of 
human skill and labour, both upon the land and on the trees themselves. It cannot be assumed 
therefore that all the trees are of spontaneous growth. The indications, on the other hand, appear 
to be that most of them are sprouts springing from burnt stumps, There is no basis for the assump- 
tion made by the Income-tax Department that all the trees are forty years old and that they owe 
their existence to spontaneous growth. Apart from that it will be noticed that what distinguishes 
the present case from all the reported decisions is that practically the whole of the forest area has 
been subjected to process of ‘ Podu’ cultivation spreading over several decades so that it is impos- 
sible-to say that there is any virgin forest left. 


The onus was certainly upon the department to prove that the income derived from the forests 

was chargeable to tax and fell outside the scope of the exemption mentioned in section 4(3) (iii). 

In this view, they held that the Department had failed to establish that the income 

derived from the sale of trees was not agricultural income, and answered the reference 

in favour of the respondent. The learned Judges, however, granted a certificate to 

appellant under section 66 (A) (2) of the Act, and that is how the appeal comes 
efore us. : 


At the very outset, we should dissent from the view expressed by the learned 
Judges that the burden is on the Department to prove that the income sought to be 
taxed is not agricultural income. The law is well settled that it is for a person who 
claims exemption to establish it, and there is no’ reason why it should be otherwise 
when the exemption claimed is under the Income-tax Act. The learned Judges were 
of the opinion that their conclusion followed on the principle of the law of Income- 
tax that “where an exemption is conferred by a statute, the State must not get the 
tax either directly or indirectly”, and support for this view was sought in the follow- 

-ing observations of Lord Somervell, L. J., in Australian Mutual Provident Society v. 
Inland Revenue Commissioners}: ee E f 
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‘The rule must be construed together with the exempting provisions which, in our opinion 
must be regarded.as paramount. So far as the rule, if taken in isolation would have the effect of 
indirectly aepriving the company of any part of the benefit of the exemption, its operation must 
he cut down, so as to prevent any such result, and to allow the exemption to operate o its full 


extent,” 


These observations have, in our opinion, no bearing on the question of burden of 
proof. They merely lay down a rule of construction that in determining the scope 
of a rule, regard must be had to' the exemptions engrafted thereon, and that the rule 
must be so construed as not to nullify those exemptions. No such question arises 
here. There is ample authority for the view that the principle that a person who 
claims the benefit of an exemption has to establish it, applies when the exemption 
-claimed is under the provisions of the Income-tax Act. Vide the observations of the 
Lord President and of Lord Adam in Maughan v. Free Church of Scotland! and the 
observations of Lord Hanworth, M. R., in Keren Kayemeth Le Fisrel, Lid. v. Th 

Commissioners of Inland Revenue®, at page 36 that ; 


_ -= the right to exemption under section 37 must be established by those who seek it, The onus 
therefore lies upon the Appellants,” 


cand of Lord Macmillan at page 58 that 


“ In my opinion, the Appellants have failed to bring it within any one of these categories and 
‘consequently have failed in what was essential for them to make out, namely, that this Company is a body 
of persons established for charitable purposes only.” 3 


The decisions of Indian Courts have likewise ruled and quite rightly that it is for 
those who seek exemption under section 4 of the Act to establish it. Vide Amritsar 
Produce Exchange, Ltd., In re? and Sm. Charustla Dassi and others, In ret. So far as exemp- 
tion under section 4 (3) (viii) is concerned, the matter is concluded by a decision of 
this Court given subsequent to the decision now under appeal. In Commissioner of 
Income-tax v. Venkataswamy Naidu®, this Court held, reversing the judgment of the 
High Court of Madras, that it was for the assessee to prove that the income sought to 
be jaxed was agricultural income exempt from taxation under section 4 (3) (viti). 
Bhagwati, J., delivering the judgment of the Court observed : 


burden on the Income-tax Authorities of proving that the income from the sale of milk received by 
the assessee during the accounting year was not agricultural income. In order to claim an exemption 
from payment ofincome-tax in respect of what the assessee considered agricultural income, the assessee 
had to put before the Income-tax Authorities proper materials which would enable them to come to a 
conclusion that the income which was sought to be assessed was agricultural income. It was not for 
the Income-tax Authorities to prove that it was not agricultural income. It was this wrong approach 
to the question which vitiated the judgment of the High Court and led it to an erroneous conclusion.” 


‘s the High Court eroneously' framed thè question in the negative form and placed the 


On the merits, the question what is agricultural income within section 2 (1) of 
the Act is the subject of a recent decision of this Court in The Commissioner of Income 
tax , West Bengal, Calcutta v. Raja Benoy Kumar Sahas Roy®, There, it was held that be- 
fore an income could be held to be agricultural income, it must be shown to have 
-been derived from land by agriculture or by one or the other of the operations des- 
scribed in clauses (i) and (ii) ofsection 2 (1) (b) of the Act that the term “agriculture” 
meant, in its ordinary sense, cultivation of the field, that in that sense it would con- 
note such basic operations as tilling of the land, sowing of trees, plantation and the 
like, and that though subsequent operations such as weeding, pruning, watering, 
digging the soil around the growth and removing undergrowths could be regarded as 
agricultural operations when they are taken in conjunction with and as continuation 
of the pasic operations mentioned before, they could not, apart from those operations, 
“be regarded as bearing the character of agricultural operations. 


“Tt is only” observed Bhagwati, J., delivering the Judgment of the Court, 
= LLL LO a * 





1: (1893) 3 T.C. 207, 210. . 7 5 Hee 29 LT.R. 529, 534. 

2. (3931) 17 T.G: 27. 6. (1957) 2 M.L.J. (S.C.) 145: (1957) 2 An. 
3. (1937) 5-LT.R. 307, 327. ee W.R. (S.G.) 145 : (1957) S.J. 740: 1958 
4. (1946) 14 LT.R. $62, 370. S.G.R. 101, 155, 158, 160,(8.C.), hel 


S—1i9 ° 


146 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT); [1959 


“if the products are raised from the land by the performance of these basic operations that the 
subsequent operations attach themselves to the products ofthe lands and acquire the characteristic of 
agricultural operations...,...- 


But if these basic operations are wanting the subsequent dperatións do not acquire the charac- 
teristic of agricultural operations.” 


Dealing with trees which grow wild, Bhagwati, J., observed : 


“ It is agreed on all hands that products which grow wild on the land or are of spontaneous. 
growth.not involving any human labour or skill upon the lant are not products of, agriculture and 
the income derived therefrom is not agricultural i income. There is no process of agriculture. involved. 
in the raising of these products from the land.” 

The law being thus setiled, in order to decide whether the income. received 
by the respondent by the sale of trees in his forests was agricultural income. or not, 
the crucial question to be answered is, were those trees planted by the proprietors of 
the estate, or did they grow spontaneously ? If it is the latter, it would be wholly 
immaterial that the respondent has maintained a large establishment for the pfrpose 
of preserving the forests and assisting in the growth of the trees, because ex hypothesi, 
he performed no basic operations for bringing the forests into being. Now, the Tri- 
bunal has clearly found that there were no plantations of trees by the, estate authorities. 
worth the name, and that the trees, the income from which is the subject-matter 
of the assessments, must have been of spontaneous growth. That is a finding of fact 
which is binding on the Court in a reference under section 66 (1) gf the Act. The 
learned Judges declined to accept this finding, because they considered that the 
Tribunal had not appreciated the true significance of Podu cultivation. That, in 
our opinion, is a misdirection. If the point for decision had been whether the forest 
was a virgin forest or whether it had subsequently sprung up, the evidehce relating 
to Podu cultivation would have been very material. But the point for decision -is 

_ not whether the forests were ancient and primeval, but whether they have been plan- 
ted by the estate authorities, and on that, the Podu cultivatién would have no bear- 
ing. Asa result of the Podu cultivation, the original forests would have disappeared. 
But the question would still remain whether the forest which again sprang up was of 
spontaneous growth, or was the result of plantation. Now, there is no evidencesthat 
as and when the jungle had disappeared under Podu cultivation, the estate intervened 
and planted trees on the areas thus denuded. On the other hand, the learned Judges 
themselves found that after the destruction of the original forests in the. process of 
‘Podu cultivation, there was a fresh growth of forests from the stumps of the trees 
which had been burnt: If that is ihe fact, then the new growth is also spontaneous 
and is not the result of any plantation. 


In fairness to the learned Judges, it must be oben that at the time whee: they 
heard the reference there was a conflict of judicial opinion on the question whether 
subsequent operations alone directed to the preservation and improvement of forests. 
would be agricultural operations within section 2 (1) of the Act ; and the view they 
took was that such operations when conducted on a large scale as in the present case 
would be within section 2 (1) of the Act. It was in that view that they observed 
that “iti is therefore idle to regard tilling as the sole and indispensable test of agricul- 
ture.? The-decision of the learned Judges was really based on the view that though 
trees i in the forest had not been planted by the estate authorities, the latter had per- 
formed subsequent operations of a substantial character for the maintenance and 
improvement of the forest, and that, in consequence, the income was .agricultural 
income. This view is no longer tenable in view of the decision of this Court in The 
Commissioner of Income-tax, West Bengal, Calcutta v. Raja Benoy Kumar Sahas Roy. 


It is contended by Mr. Viswanatha Sastri for the respondent that on the facts 
established in the evidence, the proper conclusion to come to is that the trees sold by 
the*respondent- had been planted by the estate authorities, and that the decision of 
the High Court that the-income thus realised is within the exemption. under section 4 e 
(3) (vii) could be suppor ted even on the view of the law taken’ in The Commissioner of 
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Income-tax, West Bengal, Calcutta v. Raja Benoy Kumar Sahas Roy'. Thè argument was 
that there was unimpeachable evidence that the old forests had disappeared under 
Podu cultivation, that the estate had been régularly engaged in planting trees at least 
from the year 1904, as is shown by the accounts of the zamin, that it was a reasonable 
inference to make that there had been similar plantations even during the years prior 
to 1904 notwithstanding that no accounts were produced for those years, because 
it would not be reasonable to expect that such accounts would now be available, 
that though the amount shown as spent for plantation might not be considerable, 
that was understandable when regard is had to the fact that the agricultural opera- 
tions were conducted on the hills and not on the plains, that, on these facts, it would 
be proper to conclude that the forests were in their entirety the result of plantation. 
Itewould be an erroneous approach, it was argued, to call upon the assessee to prove 
tree by tree that it was planted. Now, these are matters of appreciation of evi- 
dence on what is essentially a question of fact, viz., whether the trees were of sponta- 
neous growth or were products of plantation. On this, the Tribunal has given a 
clear finding on a consideration of all the material evidence, and its finding is final 
and not open to challenge in a reference under section 66 (1) of the Act. Even ‘the 
learned Judges of the High Court who.considered themselves free to review that find- 
ing—and, as already pointed out, without justification could only observe that the 
trees must have mostly grown from the stumps left when the forests were burnt for 
purposes of Podu cultivation—a finding which is fatal to the contention now urged 
for the respondent that they were the result of plantation. We are of opinion that 
there are no grounds on which the finding of the Tribunal could be attacked in these 
proceedings. + f 


It remajns to deal with one other contention urged on behalf of the respondent, 
and that is based on the fact that the amounts spent in the upkeep of the forests were 
large in comparison with the receipts therefrom. The following are the figures rela- 
ting to the forest receipts and expenses for the years with which the present assess- 
ments are concerned : 


Years. > Receipis.- Ea Expenses. 
1942—43 Rs, 438,894 , Rs. 174,437 
1943—44 Rs. 407,447 im: < Rs. 209,895 
1944—45 . Rs. 552,122 , Rs. 228,830 < 
1945—46 Rs. 372,971 a - Rs. 247,216 © iaag 
1946—47 Rs. 689,366 Rs. 460,369 


The argument isthat from the high proportion of the expensesin relation to the 
receipt it could be inferred that the income from trees planted by the estate formed 
a substantial portion of the income derived from the forests, And support for 
this conclusion is sought in the following observations in The Commissioner of Income- 
tax, West Bengal, Calcutta v. Raja Benoy Kumar Sakas Roy? : 


` “ The expenditure shown by the assessee for the maintenance of the for 
as against a total income of about Rs. 51,000. Having regard to the mag 
think that a substantial portion of the income must have been derived fr 
proprietors themsleves.”’ . 


To appreciate the true import of these observations, we must have regard to the 
context in which they occur. The facts found in that case were that portions of the 
forest which was originally of spontaneous growth had gradually been denuded that 
the proprietor had planted trees in the areas so denuded, that this had gone oni for a 
period of over’150 years, ‘and that therefore i: -~ 3 Tn A 


est is about Rs. 17,000 
nitude of this figure, we 
om trees planted by the 


j ‘ i a > { oa TART { . . A 
“‘the whole of the income derived from the forest cannot be treated as- ict 
income.’ ;: 1. oA ge Oe Ory ate Toes oe ee 

a* a x os k 
It was then observed that . i i . 


ee, Tg eaaa aaa 


1. (1957) 2 MLJ. (S.G) i45: (1959)'2 ` SIG.R. 101, 155, 158,. 16 Be aie 
An WR. (8.0.)-145':! (1957) S.CT. 740 1 1958 AU Peper TERR e 


+ 


148 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT.) ; [1959 


“*If the enquiry had been directed on proper lines, it would have been possible for the Income- 
tax authorities to ascertain how much of the income is attributable to forest of spontaneous growth 
and how much to trees planted by the proprietors ”, 


but that, in view of the long lapse of time, it was not desirable to remand the case for 
enquiry into the matter. Then follow the observations on which the respondent 
relies, and when read in the light of the findings that the plantations made by the 
proprietors were not negligible, they mean nothing more than that out of the total 
income a substantial portion was likely to be agricultural income, and that it was 
therefore not a fit case for ordering fresh enquiry. These observations do not lay 
down that if considerable amounts are expended in the maintenance of forests, then 
it must be held that the trees were planted by the proprietors. They only mean 
that if a considerable portion of the forests is found,to have been planted, a sab- 
stantial portion of the forest income may be taken to have been derived therefrom. 
And this too, it must be remarked, is only a presumption of fact, the strength of 
which must depend on all the facts found. In the face of the clear finding in the 
‘present case that the forests with which the assessment years are concerned were of 
spontaneous growth, the observations quoted above can be of no assistance to the 
respondent. It is scarcely necessary to add that the observations : 


“: Ifthe enquiry had been directed on proper lines, it would have been possible for the Income- 
tax authorities to ascertain how much of the income is attributable to forest of spontaneous growth 
and how much to trees planted by the proprietors” ' - 


quoted above cannot be read, as was sought to be done for the respondent, as throw- 
ing on the Department the burden of showing that the income sought to be taxed was 
not agricultural income., That, in their context, is not the true meaning of the obser- 
vations, and the law is as laid down in Commissioner of Igcome-tax v. Venkatagwamy Naidu. 


In the result, this appeal is allowed, the order of the Court below is set aside and 
the reference is answered in the affirmative. The respondent will pay the costs of 
the appellant here and in the Court below. 


Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—S. R. Das, Chief Justice, S. K. Das, P. B. GajENDRAGADKAR, 
K. N. Wancuoo anb M. HDAYATULLAH, JJ. 


Hukum Chand Malhotra -. Appellant* 
si U. : 
‘Union of India 7 ..' Respondent. 


Constitution of India (1950), Article 311 (2)—Scope—Notice to show cause against the punishment 
proposed to be imposed—If should particularise the exact punishment proposed to be imposed. 

There is nothing wrong in principle in the punishing authority tentatively forming the opinion 
that the charges proved merit any one of the three major penalties (dismissal, removal or reduction) 
and on that footing asking the Government servant concerned to show cause against the action pro- 
posed to be taken in the alternative in regard to him. To specify more than one purnishment 
in the alternative does not necessarily make the proposed action any the less definite ; on the con- 
trary, it gives the Government servant concerned a better opportunity to show cause against each of 
those punishments being inflicted on him, which he would not have had if only the severest punish- 
ment has been mentioned and a lesser punishment not mentioned in the notice had been inflicted 
on him. 

- Appeal by Special Leave from the Judgment and Order, dated the grd 
December, 1956, of the Punjab High Court (Circuit Bench) at Delhi; in'Letters 
Patent Appeal No, 25-D of 1956, arising out of the Judgment and Order, dated 
the 9th April, 1956, of the said High Court (Circuit) Bench at Delhi, in Civil Writ 
No. 8-D of 1955. ` ` ; 
p—s 

1. (1956) 29 LT:R. 529, 534 


* C.A. No. 288 of 1958. ; 12th December, 1958, 
e 
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N. C. Chatterjee, Senior Advocate (R. S. Narula, Advocate, with him), for 
Appellant. : - 


M. C. Setatvad, Attorney-General for India and B. Sen, Senior Advocate (T. M. 
Sen, Advocate, with them), for Respondent. ` 


The Judgment of the Court was delivered by ; 


S. K. Das, J.—This is an appeal by Special Leave and the only question for 
decision is if the order of the President, dated October 1, 1954,removing the appellant 
from service with effect from that date is invalid, as claimed by the appellant bý 
reason of a contravention of the provisions of Article 31r (2) of the Constitution. 


The short facts are these. The appellant stated that he joined permanent 
Gévernment service on April 4, 1924. In 1947, before partition, he was employed 
as Assistant Secretary, Frontier Corps of Militia and Scouts in the then North- 
Westtrn Frontier Province, under the administrative control of the Extenrnal Affairs 
Department of the Government of India. The appellant stated that the post which 
he held then was a post in the Central Service, Class IJ. After partition, the 
appellant opted for service in India and was posted to ar. office under the Ministry 
of Commerce in the Government of India in October, 1947. In December, 1949, 
he was transferred to the office of the Chief Controller of Imports, New Delhi, to 
clear off certain arrears of work. In August, 1951, he was posted as Deputy Chiet 
Controller of Imports, Calcutta, and continued to work in that post till Septem- 
ber, 1952. He then took four months’ leave on average pay and on the expiry of 
his leave on January 24, 1953, he was transferred as Section Officer in the Develop- 
ment Wing of the Ministry of Commerce. The appellant thought that the order 
amounted to a reduction of hisrank, and he made certain representations. As 
these representations bore no fruit, he applied for leave preparatory to retirement 
on February 6, 1953” In that application the appellant stated: = o 

“ Normally I am due to retire in April, 1956, but I find it difficult to reconcile myself to the new 
conditions of service under which I am now placed to work. I find that I would not only be 
wasteng myself but I would also not be doing full justice to the interest of my Government and 


country in my present environment. Under the circumstances, I pray that I may.be permitted to 
retire from the ist May, 1953.” 


: z f 1 es 
On February 14, 1953, the appellant amended his leave application and said 
that he had been informed by the Administrative Branch of the Development Wing 
that the question of permission to retire was under consideration, because of some 
difficulty with regard to the inclusion in the'service of the appellant the period during 
which he held the post of Assistant: Secretary, Frontier Corps; therefore he said 
that he might be granted leave on full average pay for four months with effect from 
February 15, 1953, if the decision to give him permission to retire was likely to be 
postponed, beyond May 1, 1953. He amended his leave application by making 

„the following prayer : f 


“ Leave may be sanctioned for four months from the 15th February, 1953, or up to the date 
from which I am permitted to retire whichever may be earlier ”. 
On March ro, 1953, the appellant was informed that he could not be allowed 
to retire at that stage, but the Ministry had agréed to grant him leave from 
February, 16, 1953 to April 30, 1953. The appellant then went on leave and on 
February, 25, 1953, he wrote to Government to say that he was contemplating to 
join the service of Messrs. Albert David and Co., Ltd., Calcutta, and for that pur- 
pose he was accepting a course of training in that Company for two months. In 
April,,1953, the appellant accepted service under Messrs. Albert David and Co., 
Ltd., and he wrote to Government to that effect on April 6, 1953. On June 16, 
1953, the appellant was charged with having violated rule 15 of the Government 
Servants’ Conduct Rules and Fundamental Rule 11. Rule 15 of the Government 
Servants’ Conduct Rules states, inter alia, that a Government servant may not with 
out the previous sanction of Government engage in any trade or undertake any 
employment other than. his public duties. Fundamental Rule 11 says in effect 
that unless in any case it be otherwise distinctly provided, the whole time of a Govern= 
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ment servant is at the disposal of the Government which pays him. A. P. Mathur, 
Joint Chief Controller of Imports, was asked to hold an enquiry against the appel- 
lant on the charge mentioned above. The appellant submitted an explanation 
and’ an enquiry was held by A. P. Mathur in due course. The Enquiring Officer 
submitted his report on September 12, 1953, in which he found that the appellant 
had, contrary to the rules governing the conditions of his service, accepted private 
employment without previous sanction of Government during the period when he 
was still in Government service. - On April 14, 1954, the appellant was asked to 
show cause in accordance with the provisions of Article 311 (2) of the Constitution. 
As the whole of the argument in this case centres round this show-cause notice, it is 
necessary to set it out in full : 

“ Sir, 


. 


` e 
I am directed to say that the Enquiry Officer appointed to enquire into certain charges framed . 
against you has submitted his report ; a copy of the report is enclosed for your information, 
2. On a careful consideration of the report, and in particular of the conclusions reached by 
the Enquiry Officer in respect of the charges framed against you the Presicent is provisionally of 


opinion that a major penalty, viz., dismissal, removal or reduction should be enforced on you. Before 
he takes that action, he desires to give you an opportunity of showng cause against the action pro- 
posed to be taken. Any representation which you may make in that connection will be considered 
by him before taking the proposed action. Such representation, if any, should be made, in writing, 
and submitted so as to reach the undersigned not later than 14 days from the receipt of this letter 
by you. ° 


Please acknowledge receipt of this letter. 
Yours faithfully, 
(Sd.) S. Bhoothalingam, , 
Joint Secretary to the Government of India.” 


The appellant then showed cause and on October 1, 1954, the President passed 
‘an order in which it was stated that after taking into constleration the report of 
the Enquiring Officer and in consultation with the Public Service Commission, 
the President found that the charge had been proved against the appellant and 
the appellant was accordingly removed from service with effect from that date. 


The appellant then moved the Punjab High Court by a petition under Article 
226 of the Constitution in which his main contentions were (a) that he had no oppor- 
tunity of showing cause against the action proposed to be taken in regard to him with- 
in the meaning of Article 311 (2) of the Constitution and (b) that he had asked for 
leave preparatory to retirement and accepted service under Albert David & Co., Ltd. 
in the bona fide belief that Government had no objection to his accepting such private 
employment. Dulat, J., who dealt with the petition in the first instance, held against 
the appellant on both points. He found that there was no contravention of the 
provisions of Article 311 (2) of the Constitution and on the second point, he held that 
on the facts admitted in the case there was no doubt that the appellant had accepted 
private employment in contravention of the rules governing the conditions of his 
service and there was little substance in the suggestion of the appellant that he had 
no sufficient opportunity to produce evidence. 


The second point no longer survives, and the only substantial point for our consi- 
deration is the alleged contravention of Article 311 (2) of the Constitution. 


_ N. C. Chatterjee, who has appeared on behalf of the appellant, has submitted 
before us that the show-cause notice, dated April 14, 1954, stated all the three punish- 
ments mentioned in Article 311 (2) and inasmuch as it did not particularise the 
actual or exact punishment proposed to be imposed on the appellant, the notice did 
not comply with the essential requirements of Article 311 (2) of the Constitution ; 
therefore, the final order of removal passed on October 1, 1954, was not a valid order. 

*In the recent decision of Khem Chand v. Union of India), this Court explained the 


true scope and effect of Article 311 (2) of the Constitution. It was stated in that 
decision that the reasonable opportunity envisaged by Article 311 (2) of the Consti- 
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tution included (a) an opportunity to the Government servant to deny his guilt and 
establish his innocence, (b) an opportunity to defend himself, and finally (c) an oppor= 
tunity to make his representation as to why. the proposed punishment should not 
be inflicted on him, which he can only do if the competent authority after the -en= 
quiry is over and after applying its mind to the gravity or othérwise of the charges 
proved against the Government servant tentatively proposes to inflict one of the 
three punishments and communicates the same to the Government servant. It is 
no longer in dispute that the appellant did have opportunities (a) and (b) referred to 
above. The question before us is whether the show-cause notice, dated April 14, 
1954, gave the appellant a reasonable opportunity of showing cause against the 
. action proposed to be taken in regard to him. Mr. N. C. Chatteriee has emphasised 
two observations made by this Court in Khem Chand’s caset. He points out that 
in connection with opportunity (c) aforesaid, this Court observed that a Government 
servant can only make his representation if the competent authority after the en- 
quiry is over and after applying its mind to the gravity or otherwise of the charges 
proved -against the Government servant tentatively proposes to inflict one of the 
three punishments and communicates the same to the Government servant. Mr. 
Chatterjee emphasises the obsérvation ‘‘one of the three punishments”. Secondly, 
he has drawn our attention to the observations made in the judgment of the Judicial 
Committee in High Commissioner for India and High Commissioner for Pakistan v. I. M. 
Lall*, whiche observations were quoted with approval in Khem Chand’s caset, ° 
One of the observations made was : : 
“ ‘Tn the opinion of their Lordships no action is proposed within the meaning of the sub-section’ 
{their Lordships were dealing with sub-section (3) of section 240 of the Government of India Act» 


1935) ‘until a definite conclusion has been come to on the charges, and the actual punishment to 
follow is provisionally determined on’.” 


Mr. Chattérjee emphasises the expression “actual punishment” occurring in the 
said observations. tis to be remembered, however, that both in T.M. Lall’s case? 
and Khem Chand’s case+ the real point of the decision was that no second notice had 
been given to the Government servant concerned after the enquiry was over to show 
cause against the action proposed to be taken in regard to him. In I.M. Lall’s case?, 
a notice was given at the same time as the charges were made which directed the 
Government servant concerned to show cause “why he should not be dismissed, re- 
moved or reduced or subjected to such other disciplinary action as the competent 
authority may think fit to enforce, etc.”’, In other words, the notice was what is usual- 
ly called a combined notice embodying the charges as well as the punishments propos- 
ed. Such a notice, it was held, did not comply with the requirements of sub-section 
(3) of section 240. In Khem Chand’s case’, also the report of the Enquiring Officer 
was approved by the Deputy Commissioner, Delhi, who imposed the penalty of dis- 
missal without giving the Government servant concerned an opportunity to show 
cause against the action proposed to be taken in regard to him. In Khem Chand’s 
casce}, the learned Solicitor-General appearing for the Union of India sought to dis- 
tinguish the decisior in [.M. Lall’s case, on the ground that the notice there asked the 
‘Government servant concerned to show cause why he should not be dismissed, remov-; 
ed or reduced or subjected to any other disciplinary action, whereas in Khem Chand’s 
caset, the notice issuéd to the Government servant before the enquiry mentioned only 
one punishment, namely, the punishment of dismissal. Dealing with this argument 
of the learned Solicitor-General this Court said : 

“ A close perusal of the judgment of the:<fudicial Committee in J. M. Lall’s case? will, 
however, show that the decision in that case did not proceed on the ground that an opportunity. 
had not been given to I.M. Lall against the proposed punishment merely because in the notice several 
punishments were included, but the decision proceeded really on the ground that this opportunity 
should have been given after a stage had been reached where the charges had been established and 
the competent authority had applied its mind to the gravity or otherwise of the proved charge ten- 
tatively and proposed a particular punishment,” ° 
Therefore, the real point of the decision both in Z.M. Lall’s case?, and Khem Chand’s 
case}, was that no opportunity had been given to the Governmentservant concerned 


1. (1958) S.C.J. 497: (1958) i M.L.J. (S.C.) 169: 2. (1948) 2° M.L-J. -55 : L.R. 75 LA 
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to show cause after a stage had been reached when the charges had been. established 
and the competent authority had applied its mind to the gravity or otherwise of-the 
charges proved and tentatively proposed the punishment to be given to the Govern- 
ment servant for the charges so proved. It is true that in some of the observations 
madé in those two decisions the words ‘‘actual punishment” or “particular punish- 
ment” have been used, but those observations must, however, be taken with refe- 
rence to the context in which they were made. ` a : 


Let us examine a little more carefully what consequences will follow if Article 
311 (2) requires in every case that the “exact” or “actual” punishment to be inflicted 
on the Government servant concerned must be mentioned in the show-cause notice 
issued at the second stage. It is obvious, and Article 311 (2) expressly says so, that 
the purpose of the issue of a show-cause notice at the second stage is to give the 
Government servant concerned a reasonable opportunity of showing cause why the 
proposed punishment should not be inflicted on him ; for example, if the propesed 
punishment is dismissal, it is open to the Government servant concerned to say in 
his representation that even though the charges have been proved against him, he 
does not merit the extreme penalty of dismissal, but merits a lesser punishment, such 
as removal or reduction in rank. If it is obligatory on the punishing authority to‘ 
state in the show-cause notice at the second stage the “exact” or “particular” punish- 
ment which is to be inflicted, then a third notice will bè necessary if the State Govern- 
ment accepts the representation of the Government servantconcerned. ` This will be 
against the very purpose for which the second show-cause notice was issued. 


Then, there is another aspect-of the matter which has been pointedly emphasised 
by Dulat, J. Ifin the present case the show-cause notice had merely stated the punish- 
ment of dismissal without mentioning the other two punishments, it would still be 
open to the punishing authority to impose any of the two lesser punishments of 
removal or reduction in rank and no grievance could have beén made either about 
the show cause notice or the actual punishment imposed. Can it be said that the 
enumeration of the other two punishments in the show-cause notice invalidated the 
notice? It appears to us that the show-cause notice in the present case by meritioning 
the three punishments: gave a better and fuller opportunity to the appellant 
to show cause why none of the three punishments should be inflicted 
on him. We desire to emphasise here that the case before us is not one in 
which the show-cause notice is'vague or of such a character as to lead to the 
inference that the punishing authority did not apply its mind to the question of 
punishment to be imposed on the Government servant. The show-cause notice’ 
dated April 14, 1954, stated in clear terms that “the Presiderit is provisionally of 

‘opinion that a major penalty, namely, dismissal, removal or reduction, should be 
enforced on you.” : Therefore, the President had come to a tentative conclusion that 
the charge proved against the:appellant merited any one of the three penalties men- 
tioned therein and asked the appellant to show cause why any one of the aforesaid 
three penalties should not be imposed on him. We see nothing wrong in principle 
in the punishing authority tentatively forming the opinion that the charges proved 
merit any one of the three major penalties and on that footing asking’ the Govern- 
ment servant concerned to show cause against the punishment proposed to be taken. 
in the alternative in regard to him. To specify more than one punishment in the 
alternative does not necessarily make the proposed action any the less definite ; on 
the contrary, it gives the Government servant better opportunity to show cause against 
each of those punishments ‘being inflicted on him, which he would not have had ‘if 
only the severest punishment had- been mentioned and a lesser punishment not 
mentioned in the notice had been inflicted on ‘him. j 


We turn now to certain other decisions on which learned counsel for the appel- 
lant has relied. They are: Jatindra Nath Biswas v. R. Gupta’, Dayanidhi Rath v. B. S. 
Mehanty? and Lakshmi Narain Gupta v. A. N. Puri’: In the case of Jatindra Nath 
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Biswas? no second show cause notice was given and the decision proceeded on that 
footing. Sinha, J., observed, however: . > 
“ Where there is an enquiry, not only must he have an opportunity of contesting His case before 


the enquiry, but, before the punishment is imposed upon him, he must be told about the result of. 
the enquiry and the exact punishment which is proposed to be inflicted.” 


Mr. Chatterjee has emphasised the use of the word “exact”, As we have point- 
ed out, the decision proceeded on a different footing and was not rested on the 
ground that only one punishment must be mentioned in the second show-cause notice. 
The decision in Dayanidhi Rath’s case? proceeded on the footing that if the punishment 
that is tentatively proposed against a civil servarit isof a graver kind, he can be 
awarded punishment of a lesser kind ; but if the punishment that is tentatively pro- 
posed is of a lesser kind, there will be prejudice in awarding a graver form of punish- 
ment. What happened in that case was that the show-cause notice stated that in. 
view bf the Enquiring Officer’s findings contained in the report with which the 
_ Secretary agreed and in consideration of the past record of the Government servant 
concerned, it was proposed to remove him from Government service; in another part 
of the same notice, however,the Government servant concerned was directed to show 
cause why the penalty of dismissal should not be inflicted for the charges proved 
against him. Thus, in the same notice two punishments were juxtaposed in such a 
way that it was difficult to say that the punishing authority had applied its mind and. 
tentatively come to a conclusion as to what punishment should be given. Itwasnota 
case where the punishing authority said that either of the two punishments might 
be imposed in the alternative ; on the contrary, in one part of the notice the punish- 
ing authority said that it was proposed to remove the Government servant concerned 
and in another part of the notice it said that the proposed punishment was dismissal. 
In Lakshmi Narain Gufita’s case3, the notice called upon the petitioner to show cause 
why disciplinary actidn, such as reduction in rank, withholding of increments, etc.,. 
should not be taken against him. The learned Judge pointed out that there were 
seven items of penalties under rule 49 of the Civil Service (Classification, Control and 
Appeal) Rules and the notice-did not indicate that the punishing authority had 
applied its mind and come to any tentative conclusion as to the imposition of'any of 
the punishments mentioned in that rule. On that footing it was held that there was 
no compliance with the provisions in Article 311 (2) of the Constitution. We do 
not, therefore, take these decisions as laying down that whenever more than one 
punishment is mentioned in the second show-cause notice, the notice must be held to. 
be bad. If these decisions lay down any such rule, we must hold them to be 
incorrect. ` 


We have come to the conclusion that the three decisions on which learned coun- 
sel for the appellant has placed his reliance do not really support the extreme con- 
tention canvassed for by him, and we are further of the view that the show cause 
notice, dated April 14, 1954, in the present case did not contravene the provisions of 
Article 311 (2) of the Constitution. The appellant had a reasonable opportunity of 
showing cause against the action proposed to be taken in regard to him. 


This disposes of the principal point in controversy before us. Mr. Chatterjee 
referred to certain mistakes of reference in the order of the President, dated October 1,. 
1954. Instead of referring to rule 15 of the Government Servants’ Conduct Rules, rule 
13 was referred to. There was also a reference to paragraph 5 of a particular Govern-- 
ment order which prohibited Government servants from taking up commercial 
employment within two years of retirement. Mr. Chatterjee submitted that this 
particfilar order did not apply to Government servants in Class II. We do not: 
think that the inaccurate references were of any vital importance. In effect and 
substance the order of removal, dated October 1, 1954, was basedon the grdund’ 
that the appellant violated rule 15 of the Government Servants’ Conduct Rules and: 
rule 11 of the Fundamental Rules ; he accepted private employment without sanction . 
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«of Government while he was still in Government service. That was the basis for the 
enquiry against the appellant and that was the basis for the order of removal passed 
-against him. 


For these reasons we hold that there is no merit in the appeal which must accord- 
ingly be dismissed with costs. 
; Appeal dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—T. L. VENKATARAMA Aryar, P. B. GAJENDRAGADKAR AND A. K. 


‘SARKAR, JJ. . 

‘Commissioner of Income-tax, Delhi - DE: .. Appellani* s 
v. 

‘S. Teja Singh .. Respondent. 

Dalmia Jain Aviation, Ltd. (now Asia. Udyog, Ltd.). ..  Intervener. 


Income-tax Act (XT of 1922), sections 28 (1) and 18-A (9)—Scope—Penalty if can be imposed for failure 
:to comply with section 18-A (3). i 


By reason of the legal fiction contained in section 18-A (g) (b) of the Income@tax Act, the failure 

to send an estimate of the tax under section 18-A (3) is treated as a failure to furnish return of income 

under section 22 of the Act. It is a necessary implication of this fiction that the estimate of tax 

-or the income to be submitted under section 18-A (3) is, in fact different from the return to be furnished 

under section 22. The notices required to be given under section 22 must be deemed to have been 
‘given and in that viéw section 28 would apply on its own terms. 


Accordingly it is competent to the Income-tax Authorities to impose a penalty ender section 28 
read with section 18-A (9) (b) where there has been a failure to comply with section 18-A (3). 


Appeal from the Order, dated the 4th November, 1954, of the Punjab High 
‘Court (Circuit Bench) at Delhi, in Civil Reference No. 15 of 1953. 
R. Ganapathy Iver, R. H. Dhebar and D. Gupta, Advocates, for Appellant. 


P. M. Mukhi, Advocate and Gopal Singh, Advocate for Udhi Bhan Choudhry, 
Advocate, for Respondent. .. 


P. M. Mukhi and Ganpat Rai, Advocates, for Intervener. 
The Judgment of the Court was delivered by 


Venkatarama Aiyar, 7.—This is an appeal against the Judgment of the High Court 
.of Punjab in a reference under section 66 (1) of the Indian Income-tax Act, 1922, 
“hereinafter referred to as the Act. 


The facts are that the respondent had not been assessed to income-tax prior 
to the assessment year 1948-49. On July 4, 1949, he made suo motu returns showing 
.an income of Rs. 4, 494 for the accounting year 1947-48 being the previous year for 
the assessment year 1948-49 and an income of Rs. 31,646 for the accounting year 
1948-49 being the previous year for the assessment year 1949-50. By orders, dated 
„August 25, 1949, the Income-tax Officer assessed the income for the assessment year 
1948-49 at Rs. 6,277 and for the assessment year 1949-50 at Rs. 36,281. The correct- 
ness of these orders is not in question before us. We are concerned in these proceed- 
ings with the vires of an order, which the Income-tax Officer made on October 9, 
1950, under section 28 read with sections 18-A (3) and 18-A (9) of the Act. It will 
‘be convenient to set out these provisions, so far as they are material for the purpose 
-of this appeal. , Section 18-A (3) provides that, . 


e“ Any person who has not hitherto been assessed shall, before the 15th day of March in each 
rfinancial year, if his total incomeo the period which would be the previous year for an assessment 
for the financial year next following likely fto exceed six thousand rupees, send to the Income-tax 
“Officer an estimate of tax payable byishimon that part of his income to which the provisions of section 
.18 do not apply of the said previous year calculated in the manner laid down in sub-section (1), and 
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-shall pay,'the amount, on such of the dates:specified in that sub-section as have not expired, by instal- 
ments which may be revised according to the proviso to sub-section (2) ”. i 


‘Section 18-A (9) is as follows :. : 


“If the Income-tax Officer, in the course of any proceedings in connection with the regular 
sassessment, is satisfied that any assessee— Ps 


(a) has furnished under sub-section (2) or sub-scction (3) estimates of the tax payable by him 
‘which he knew or had reason to believe to be untrue, or f 


(b) has without reasonable cause failed to comply with the provisions of sub-section (3) 
‘the assessee shall be deemed, in the case referred to in clause (a), to have deliberately furnished in 
accurate particulars of his income, and in the case referred to in clause (b), to have failed to furnish 
the return of his total income ; and the provisions of section 28, so far as may be, shall fapply accord- 
ingly : 


i ; 
"Then, there is a proviso which imposes a limit on the amount of penalty, which can be 
levied. - Section 28 of the Act runs as follows : . 


“Tf the Income-tax Omicron oneni in the course of any proceedings under this Act, is 
-satisfied that any person— ; ; 


(a) has without reasonable cause failed to furnish the return of his total income which he was 
required to furnish by notice given under sub-section (1) or sub-section (2) of section 22 or section 34 
or has without reasonable cause failed to furnish it within the time allowed and in the manner re~ 
quired by such notice, or 


(b) has without reasonable cause failed to comply with a notice under sub-section (4) of 
section 22 or sub-section (2) of section 23, or 


(c) has concealed the particulars of his income or deliberately furnished inaccurate particulars 
„of such ingome, f 


he... .may direct that such person shall pay by way of penalty, in the case referred to in clause (a) 
in addition tœthe amount of the income-tax and super-tax, if any, payable by him a sum not excee 
ing one and a half times that amount, and in the cases referred to in clauses (b) and (c) in addition 
to any tax payable by him, a sum not exceeding one and a half times the amount of the income-tax 
.and super-tax, if any, which would have been avoided if the income as returned by such person had 
been accepted as the correct income, ” 


¢ The Income-tax Officer held that as the respondent had failed to send an esti- 
mate of the tax on his income as provided in section 18-A (3) he became liable to be 
proceeded against under section 28, and accordingly imposed a penalty of Rs. 40 for 
the year 1948-49 and Rs. 1,000 for the year 1949-50. On appeal, the Appellate 
Assistant Commissioner confirmed the order in so far as it imposed a penalty for 
the year 1948-49 but set it aside as regards the year 1949-50 on the ground that by 
reason of the assessment for the year 1948-49the respondent ceased to be a new assessee 
for 1949-50, and that, in consequence, section 18-A (3) had no application. Against 
the order cancelling the penalty for 1949-50, the Income-tax Officer preferred an 
appeal to the Appellate Tribunal, which disagreed with the view of the Appellate 
Assistant Commissioner that the respondent was no longer a new assessee within sec- 
tion 18-A (3) of the Act, but held that the order of the Income-tax Officer imposing 
a penalty under section 28 was ultra vires, because that section would, in terms, apply 
-only when a person failed to furnish the return when he was required so to do by 
notice under section 22 or section 24 of the Act, and that there could be no such 
notices with reference to estimates of tax on income to be sent under section 18-A 
3). In the result, the appeal was dismissed. On the application of the appellant, 
the Tribunal referred the following question for the opinion of the High Court : 


“Whether on a true construction of section 18-A (9) (6) read with section 28 of the Indian Income- 
tax Act, 1922, a penalty may be imposed for a total failure to comply with the provisions of section 


18-A (3) of the said Act ?” 

The’ reference was heard by Bhandari, C.J., and Falshaw, J., who agreed with the 
Tribunal that the conditions as to notice laid down in section 22 (1) or section 22 (2) 
must be satisfied even when action was sought to be taken under section 28 in respect 
of a failure to comply with section 18-A (3), and that as those conditions had pot 
been satisfied, the order imposing penalty was bad. The appellant applied for a 
‘certificate under section 66-A (2) ofthe Act, and the same was granted, and that is 
how the appeal comes before us. 
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The sole question that arises for our determination in this appeal is whether 
under section 28 (1) read with section 18-A (9) of the Act, it is competent to the 
Income-tax authorities to impose a penalty on a person who has failed to comply with 
section 18-A (3) ofthe Act. In answering it in the negative, the learned Judges in the 
Court below were influenced almost exclusively by the terms of section 28 which they 
held did not cover failure to comply with section 18-A (3). Now, section 28 (1) 
provides for penalty being imposed in three classes of cases which are mentioned 
respectively in clauses (a), (b) and (c). Clause (b) deals with cases where there has 
been failure to produce documents or accounts or other evidence which the assessee 
had been required to produce under section 22 (4) or section 23 (2) of the Act, and 
that is not relevant for the purpose of the present discussion. Then, there are clauses 
(a) and (c) , and they have reference, stating it in plain language, clause (a) to failyre 
to make a return and clause (c) to making false return. Now, the learned Judges 
observe that if an estimate of the tax is furnished under section 18-A (3) and, that 
is deliberately inaccurate, that will fall under section 28 (1) (c) read with section 18-A. 
(9) (a) and penalty could be imposed under that section, but that that could not be 
done when there is failure to furnish an estimate as required by section 18-A(3), 
because sub-section (1) of section 28 would apply only when a person failed to furnish 
.the return when he had been required to do so by notice under section 22 (1): 
or section 22 (2) or section 34, or had failed to furnish it within the time allowed. 
‘and in the manner required by the notice, and that there could be eno such notice 

_with reference to section 18-A (3). Say the learned Judges : 

2 “In the first place, a person who fails to send an estimate under section 18-A (3) cannot be 
said to have failed to furnish the return of his total income which he was required to fyrnish in res- 
ponse to a notice issued under section 22 or section 34 ; secondly, the said person cannot be said 
to. have failed to furnish it within the time allowed and in the manner required by such notice, for 
estimates under section 18-A (3) must be furnished before the 15th March in the finfncial year im- 
mediately preceding the year of assessment whereas the returns required byethe notices under sections 
22 and 34 can be furnished at later dates.” ; : 


With respect, the error in this reasoning lies in this that it fails to give due effect 
to the fiction contained in section:;g-A (9) (b) of the Act. Under that provision, 
when an assessee has failed to comply with section 18-A (3) he “shall be deemed to . 
have failed to furnish the return of his total income and the provisions of section 28, 
so far as may be, shall apply accordingly”. In other words, by a legal fiction the 
failure to send an estimate of the tax under section 18-A (3) is treated as a failure to. 
furnish return of income under section 22. It is a necessary implication of this 
fiction that the.estimate of tax on the income to be submitted under section 18-A(3) is, 
in fact, different from the return to be furnished under section 22, and to appreciate 
the full significance of this fiction, it is necessary to examine what the distinction is 
Under section 3 of the Act, the tax is payable on the income of the previous year. 
A statement of that income can be furnished only after that year ends, and'section 22 
enacts provisions as to when itis to be furnished in the assessment year. Sub-sections 
(1) and (2) provide for notices being given and the assessee is required to file 
his statement of income within the period provided therein, and it is this statement 
that is termed “return”. Section 18-A (3), however, relates to the sending of a state- 
ment of tax on the income of the accounting year before the 15th day of March of 
that year itself, and that statement is termed not a return but an estimate, and quite 
rightly, because in the very nature of it, it can only be that. A person who sends an 
estimate under section 18-A (3) has also to send a return of his income for the accoun- 
ting year under section 22, and sub-sections (4) and (5) of section 18-A provide for 
adjustment of advance tax paid under section 18-A (3) towards the tax as finally 
computed under section 23. Thus, there is a clear distinction between a retutn of 
income under section 22, which can only be during the year of assessment and an 
estimate of tax on income under section 18-A (3), which can only be in the year of 
account. 


It is in the light of this distinction that the effect of the legal fiction enacted in 
section 18-A (9) (b) that when a person fails to send an estimate of tax on his income 
under section 18-A (3) he shall be deemed to have failed to furnish return of his income 

° 
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will have to be judged. The respondent contends that its effect is only to place the 
estimate to be sent under section 18-A (3) on the same footing as the return under sec- 
tion 22 for purposes of section 28, and that that does not abrogate the other con- 
ditions laid down in that section on which alone action could be taken thereunder and 
penalty imposed, and one of those conditions is the issue of notice under section 22 (1) 
or section 22 (2). But it must be noted that section 18-A (9) (b) does not merely 
say that an estimate under section 18-A (3) shall be deemed to þe a return. It enacts 
that the failure to send an estimate in accordance with section 18-A (3) is to be 
deemed to be a failure to make a return. Now, there can be no failure to make a 
return, unless notice had been issued under section 22 (1) or section 22 (2) and there 
has been a default in complying with that notice. Therefore, the fiction that the 
fajlure to send an estimate is to be deemed to be a failure to send a return necessarily 
involves the fiction that notice had been issued under section 22, and that had not 
been,complied with. It is a rule of interpretation well-settled that in construing the 
scope of a legal fiction it would be proper and even necessary to assume all those facts 
-on which alone the fiction can operate. The following oft-quoted observations of 
Lord Asquith in East End Dwellings Co., Lid. v. Finsbury Borough Council? may appro- 
priately be referred to: 

“ If You are bidden to treat an imaginary state of affairs as real, you must surely, unless pro- 
hibited from doing so, also imagine as real the consequences and incidents which, if the putatiye state 
of affairs had in f&ct existed, must inevitably have flowed from or accompanied it. One of these 
in this case is emancipation from the 1939 level of rents. The statute says that you must imagine a 
certain state of affairs ; it does not say that having done so, you must cause or permit your imagina- 
tion to boggle when it comes to the inevitable corollaries of that state of affairs.” 

The fiction under section 18-A (g) therefore that failure to send an estimate under 
section 18-A (3) is to be deemed to be a failure to send a return must mean that all 
those facts on which alone there could be a failure to send the return must be deemed 
to exist, and it must aécordingly be taken that by reason of this fiction; the notices 
required to be given under section 22 must be deemed to have been given, and in 
that view, section 28 would apply on its own terms. 

è e 


- Some argument was addressed to us based on the use of the definite article 
“the” qualifying the word “return” in section 18-A (9) (b). It was said that that 
expression meant the return which is to be furnished under section 22, and that that 
requires that there must have been a notice issued: under section 22 (1) or section 
22 (2), before action could be taken under section 28. In the view expressed 
above that the fiction enacted in section 18-A (g) (b) involves the fiction that notices 
had been issued under section 22 (1) or section 22 (2), this contention does not call 
for further consideration. 


It was finally argued that a fiscal statute and especially one imposing a penalty, 
should be strictly construed and that if the words of the enactment be not sufficiently 
explicit to reach the subject, the Revenue must fail, and the following observations 

` in Vestey’s (Lord) Executors v. Inland Revenue Commisstoners?, were relied on in support of 
this position : 

“ Parliament in its attempts to keep pace with the ingenuity devoted to tax avoidance may fall 
short of its purpose. That is a misfortune for the taxpayers who do not try to avoid their share of 
the burden, and it is disappointing to the Inland Revenue. But the Court will not stretch the terms 
of taxing Acts in order to improve on the efforts of Parliament and to stop gaps which are left open 
by the statutes. Tax avoidance is an evil, but it should be the beginning of much greater evils 
if the Courts were to overstretch the language of the statute in order to subject to taxation people 
of whom they disapproved.” 


“These observations would be in point if the language of the enactment left us in 
any doubt as to what the Legislature meant. But can that be said of section 18-A(g)* 
(b)? Its object avowedly is to assimilate the position of a person who has failed to 
send the estimate under section 18-A (3) to that of a person who has failed to furnish 
the return under section 22, and that object is sought to be achieved by enacting the 
diction which is contained in section 18-A (g) (b). And if, on the principles laid 
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down in East End Dwellings Co., Lid. v. Finsbury Borough Council}, the true effect of that: 
fiction is that it imports that notice had been issued under section 22, then the condi- 
tions prescribed in section 28 of the Act are satisfied and penalty could be imposed. 
under that section for failure to comply with section 18-A (3), on the clear language 
of that enactment itself without straining or overstretching it. 


We must now refer to an aspect of the question, which strongly reinforces the 
conclusion stated above. On'the construction contended for by the respondent, sec- 
tion 18-A (g) (b) would become wholly nugatory, as sections 22. (1) and 22 (2) can. 
have no application to advance estimates to be furnished under section-18 A (3), and. 
if we accede to this contention, we must hold that though the Legislature enacted sec- 
tion 18-A (9) (6) with the very object of bringing the failure to send estimates under 
section 18-A (3) within the operation of section 28, it signally failed to achieverits 
object. A construction which heads to such a result must, if that is possible, be avoid- © 
ed, on the principle expressed in the maxim, “‘ut res magis valeat quam pereat”. ø Vide 
Curtis v. Stovin®, and in particular, the following observations of Bry, L.J., at page 519, 

-“ The only alternative construction offered to us would lead to this result, that the plain inten- 
tion of the ‘Legislature has entirely failed -by reason of a slight inexactitude in the language of the 
section. If we were to adopt this construction, we should be construing the Act in order to defeat 
its object rather than with a view to carry its object into effect.” , 

Vide also Craies.on Statute Law, page go and Maxwell on The Interpretation of 
Statutes, Tenth Edition, pages 236-237. “A statute is designed’, observed Lord 
Dunedin in Whitney v. Commissioners of Inland Revenue? 

“to be workable, and the interpretation thereof by a Court should be to secure that, object, 
unless crucial omission or clear direction makes that end unattainable.” . ; 

We are accordingly of opinion that it was competent to the Income-tax Authori- 
ties to impose a penalty under section 28 read with seetion 18-A (9) (b9 where there 
has been a failure to comply with section 18-A (3). : 


In the result, we set aside the order of the Court below and answer the reference 
in the affirmative. The appellant will have his costs here and in the Court below. 


Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present :—S. J. Imam, S. K. Das anp J. L. Kapur, JJ. 


Gummalapura Taggina Matada Kotturuswami -. Appellani* 
U. So s f 
Setra Veeravva and others -. Respondents. 


Hindu Succession Act (XXX of 1956), section 14—Scope and effect—Pending suit by reversioner Jor declara~ 
tion that an adoption by the widow was invalid- Maintainability after Act (XXX of 1956) came into force 
—Speofic Relief Act (II of 1877), section 42—Applicability. 

A suit by a reversioner for declaration that an adoption by the widow was invalid must fail after 
the coming into force of the Hindu Succession Act, 1956. An appeal by the reversjoner arising 
out of such suit must also fail. If there was a valid adoption and the decisions of the Courts below 
were correct the suit and the appeal must be dismissed. If on the other hand, it was found that the 
adoption was either invalid or, in fact, had not taken place, then under the provisions. of section 14 
of the Hindu Succession Act the widow became the full owner of her husband’s estate and was not a 
limited owner thereof. And the reversioner’s suit was not maintainable. Even if the person adopted 
was in actual possession when the Act came into force his possession was merely permissive and the 
widow must be regarded as being in constructive possession of it through the person adopted. In 
such situation the property must be regarded in law as being possessed by the widow when, the Act 





came into force. 


The right of the reversioner as one of the heirs under section 42, Specific Relief Act, is limited 
to tht question of preserving the estate of a limited owner for the benefit of the entire body of rever- 
sioners ;- but as against a full owner, the reversioner has no such right. As under-the Hindu Succes- e 
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sion Act the widow became a full owner of her husband’s estate the reversioner’s suit for declaration: 
that the adoption was invalid could not succeed and his appeal also must fail. 


Appeal from the Judgment and Decree, dated the 25th March, 1949 of the 
Madras High Court in Appeal No. 55 of 1946 arising out of the Judgment and: 
Decree, dated the 26th November, 1945, of the Court of the District Judge of 
Bellary, in Original Suit No. 39 of 1943. ; i 


A. V. Viswanatha Sastri, Senior Advocate (K. R. Chaudhury for B. K. B. Naidu,. 
Advocate, with .him), for Appellant. - ; 


K. N. Rajagopala Sastri and M. S. K. Sastri, Advocates, for Respondents. 


e The Judgment of the Court was delivered by 


Imam, J.—This appeal is before us on a certificate granted by the High Court: 
as acgording to that Court a substantial question of law arose in the case which was. 
stated by it to be . 


“Is the adoption of the second defendant invalid, as the approval or consent of the five trus- 
tees mentioned in paragraph 14 of the will of Kari Veerappa, Exhibit P-2 (a) was not obtained, ;. 
and is the authority to adopt at an end if any one of those five persons did not accept the trustee- 
ship or died before the adoption or refused to give their approval.” 

In view of certain matters about to be stated, the question of law as propounded. 
by the High Céurt does not require to be considered. 


Kari Veerappa was the last male owner of the estate mentioned in his will,. 
Exhibit P 2 (a), which he executed on October 10, 1920. Under this will he 
authorized his wife Setra Veeravva first defendant to adopt a son for the purpose 
of continuation of his family as he had no issue. The authority to adopt was in. 
the fol lowing terms om 


“ T have given her permission to. adopt as many times as would be necessary, should the previous- 
adoption be unsuccessful But Veeravva must adopt only a boy approved by the respectable per- 
sons appointed by me in paragraph 14; should Veeravva die before making any adoption, the 
perséns becoming trustees should arrange for the adoption ofa boy for the continuation of my family 
in accordance with my kulachara (family usage) ”. 


At this stage it is unnecessary to refer to the other provisions of the will of Kari 
Veerappa. This gentleman died on October 23, 1920. After his death, his widow 
made two attempts to adopt a son in accordance with his will. The first attempt 
was in 1939 which did not accomplish the purpose of the will as the person alleged. 
to have been adopted died. The validity of this adoption was being questioned, 
but as the boy said to have been. adopted had died, efforts to. dispute the adoption 
did not materialise. Veeravva thereafter, on October 11, 1942, adopted. second. 
defendant, Sesalvada Kotra Basayya. Two documents in this connection are on 
the record. The first document is Exhibit D-25, dated the 18th of September, 1942, 
which was a registered agreement to adopt the second defendant. The second. 
document is also a registered document, which is described as the deed of adoption 
and is, dated June 23, 1943. This clearly states that on October 11, 1942, Veeravva. 
had adopted the 2nd defendant. Reference was also made in this document to 
the agreement of September 18, 1942. The appellant claiming to be the nearest 
reversioner of Kari Veerappa filed the present suit asking for a declaration that the 
adoption of the second defendant by Veeravva was invalid and not binding on the 
appellant or the other reversioners to the estate of the late Kari Veerappa, 


The suit filed by the appellant was heard by the District Judge of Bellary who. 
dismissed it. The appellant appealed to the High Court of Madras. His appeal. 
was dismissed and the decision of the District Judge was substantially affirmed. 
The High Court did not allow compensatory costs granted by the District Judge 
nor did it agree with his finding that the appellant had failed to prove the relation- 
ship he had propounded and that he was not a reversioner at all, far less the nearést. 
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reversioner. In the opinion of the High Court, the appellant was a relative and ’ 
a reversioner, though he had not proved that he was the nearest reversioner alive 
at the time the appeal was heard and that he need not prove this until he actually 
sought to recover possession of the property after Veeravva’s death. 


When this appeal came on for hearing the learned advocate for the respondents 
took a preliminary objection that the suit filed' by the plaintiff must in any event 
fail, having regard to the provisions of section 14 of the Hindu Succession Act 
1956 (XXX of 1956), hereinafter referred to asthe Act. Hence the present appeal 
arising out of that suit must also fail. _ It was contended on behalf of the respondent” 
that either there was a valid adoption or there was not. If there was a valid adop- 
tion and the decisions of the High Court and the District Judge on this question 
were correct, then obviously the suit of the appellant must be dismissed. If on 
the other hand, it was found that the adoption of the second defendant by Veeravva 
was either invalid or, in fact, had not taken place, then under the provisions ef sec- 
tion 14 of the Act Veeravva became the full owner of her husband’s estate and was 
not a limited owner thereof. Consequently, the appellant’s suit was not maintain- 
able. - In view of this submission we are of the opinion that the point raised by 
way of preliminary objection must first be considered and decided. It is will set- . 
tled that an appellate Court is entitled to take into consideration any change in 
the law (vide the case of Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri). 


Section 14 of the Act states :— 


“14. (x) Any property possessed by a female Hindu, whether acquired before or after the 
-commencement of this Act, shall be held by her as full owner thereof and not as a limitgd owner. 


Explanation —In this sub-section, “ property” includes both movable and immovable pro- 
perty acquired by a female Hindu by inheritance or devise, or at a partition, or in lieusof,maintenance 
or arrears of mamtenance, or by gift from any person, whether a relative or not, before, at or after 
her marriage, or by her own skill or exertion, or by purchase or by prescriftion, or in any other man- 
-ner whatsoever, and also any such property held by her as stridhana immediately before the com- 


mencement of this Act. f 

` (a) Nothing contained in sub-section (1) should apply to any property acquired by wey of 
gift or under a will or any other instrument or under a decree or order of a civil Court or under 
an award where the terms of the gift, will or other instrument or the decree, order or award 


prescribed a restricted estate in such property.” 


On behalf of the appellant it was urged that section 14 of the Act did not apply 
to the facts of the present case because the estate of Veerappa was not in possession 
of his widow Veeravva but was in possession of the second defendant at the time 
tthe Act came into force and, secondly, because under sub-section (2) of section 14 
Veeravva got a restricted estate under the will Exhibit P-1 (a) and the agreement 
to adopt, Exhibit D-25. It was submitted that the widow’s power of adoption did 
not depend on her ownership of the estate of her husband. That power in the 
‘present case was derived under the Hindu Law either from the authority conferred 
by her husband or the consent of his agnates. The Act did not enlarge her power 
of adoption and did not render an invalid adoption made by her immune from 
attack by the reversioners during her lifetime. The act of Veeravva in the present 
case was to bring in a stranger. The appellant as a reversioner was, therefore, 
entitled during the lifetime of Veeravva to bring the present suit to obtain a 
declaration that the adoption of the second defendant was invalid, 


The question raised by the preliminary objection taken by the respondents 
must be considered on the assumption that the adoption of the second defendant 
wasinvalid. The provisions of section 14 of the Act would not arise for consideration, 
if the second defendant had been validly adopted. It is necessary, therefort, to 
determine whether the provisions of section 14 apply to the facts of the present case, 


It was strongly urged on behalf of the appellant that the words “ any property 
possessed by a female Hindu ” in section 14 of the Act referred to actual possession 
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of the property whether the property was acquired before or after; the. Act, came 
into force. : This was a condition precedent to the applicability of the provisions, 
of section 14 tothe present case. . Since the Act came into force on June.17,,1956, 
and the decision of the High Court was givẹn on March.25,,1955, the. question as; 
to'who was in actual possession: of the estate of Veerappa did not arise for considera- 
tion on the:case.'of the appellant set out in his plaint. . The appellant should ac- 
cordingly be given an opportunity to have a finding recorded on this,question after 
the taking of evidence in that respect. On behalf of the respondents it was urged 
that the words “any property possessed by a female Hindu” did not refer merely 
to actual physical, possession only but to ownership and possession in law as well; 
© It was fárther urged’ on: behalf of the respondents that even if it be assumed 
thaf the words.“ possessed by a female. Hindu ” mean actual. possession then, in 
the present case, it had been proved that Veeravva was in actual possession of the 
estate bf Veerappa when the. Act: came into force. It could-not be disputed that 
on the death of Veerappa, Veeravva came into possession .of his estate, and that 
she remained in posséssion at least'until 1942 when the adoption of the second 
defendant is said: tọ. have taken place. But even on the . adoption of. the second 
defendang, the agreement to adopt, dated September. 18, 1942, stated that Veeravva 
was to remain in possession-of her husband’s estate during her lifetime in spite of 
the’ adoption. In the written statement filed by Veeravva and the second defen- 
dant it was clearly stated in paragraph 6 thereof that Veeravva came into possession 
of her husband’s property and that she recovered possession of the property. covered 
by the decree in O.S. No. 20 of 1921 on the file of the Subordinate Judge’s Court, 
Bellary; and: that. she had been in sole possession of the said property up-to-date and 
, that although,she- had adopted the second. defendant on October.11, 1942, it was 
subject to: retention of the enjoyment; ‘possession and management -by her of her 
husband’s property during her lifetime.;.. An -affidavit had been filed in’ this, Court 
by the second defendant in which he has clearly admitted that Veeayva is still in 
possession of his adoptive father’s estate in pursuance of the agreement of September 
18, 1842.. .This was an admission against-his dwn intérest by the second defendant 
which he was not likely to make lnless it was a fact that Veéravva: was in possessioii . 
of the estate sincé her husband’s death up tothe present. In answer to the affidavit 
-of the second defendant and Veetavva that she was'in actual’ possession, the appel- 
lant had failed to filé an affidavit with any clear assertion that to his knowledge 
Veeravva was not in possession.’ The affidavit filed by the appellant was in the 
nature of submissions madé to the Court rather than ‘an‘affidavit in which facts to 
his kriowledge were asserted. „In paragraph 2 he had made the significant Statemient:. 
. TI understand that the possession of the. suit properties has been and:is now, in truth and 
in fact, with the alleged adopted son, the second petitioner. He is in possession’ of these pro- 
perties and is dealing with them.” NS f : Lane a. oe 
- He did not disclose how he came to ‘understand this. He certainly ‘did not 
assert that all that was: stated in paragraph'2 was to his knowledge. As an 
alternative, the appellant in paragraph 4 of hisaffidavit had submitted: > - 

_ © If I succeed in proving that the adoption is not true and valid, the petitioners cannot turn 
round and say.that the possession of the first petitioner is that of a widow of an intestate and invoke 
the provisions of section 14 of the Succession Act.”* . fe a toe 
He had further submitted in this “paragraph that, even ‘on ‘the’ casé ‘of’ the 
respondents ‘set out-in their petition for adding additional grounds, Veeravva’s 
estate was divested by the-adoption, and as she came into possession :by- reason 
af the ‘ante-adoption agreement, Exhibit’, D-25,, section "14 of the’ Act was’ not 
applicable. . It seems to,us that :if.it were’ permissible , to, decide the question 
of Veeravva’s possession on only the affidavits before us, we would find no 
difficulty in holding that she was in possession of her husband’s estate when the e 
Act came into force. It is to be remembered, however, «that this question has 
arisen now and the appellant has had no real opportunity to establish his asser- 


tion that the second defendant isin actual possession and ‘not Veeravva.. It is 
. ra 
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necéssary therefore to‘ consider'the’ true scope and effect of the provisions of sub- - 
section (1). of section 14 of theAct:' ‘If the words **. possessed by:a femiale Hindu ”, 
occurring therein refer'only to actual physical ‘possession, it may be necessary to call 
for à finding `on thé:question of! such ‘possession :' if'on the contrary; these words 
háve: å wide connotation and include constructive possession or possession in Jaw, 
thé prelimináry objection can be'determined‘on the footing that Veeravva was iti 
such possession at the relevant time: - ray ` Toi 


, 
4 


bona ‘ 
ET , we fet 
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_The provisions of section 14 of the Act have been subject of scrutiny and inter- 
pretation by various High Courts.. In the case of Rama Ayodhya Missir v. ‘Raghunath 
Missirt, and in the case of Mt. Janki Kuer y. Chhathu Prasad*, the Patna: High Court’ 
took thé view that the effect of sections 14 and 15:of the Act-was that a reversioncr 
recognised 'ds such under the Hindu'law'was'no more !a:reversioner, as a female 
Hindu possessing any, property, whether acquired 'before'or after the commence- 
merit of ‘the Act; held not a limited estate but an’absolute estate therein, and affer the 
céming into’ force of ‘thé ‘Act, he had’ no right of reversion or any kind of spes succes-, 
sionis. The High Court of Calcutta, Andhra Pradesh and Madhya Pradesh have 
taken a view which’ does not support the: view expressed by the: Patna High Court. 
in the aforesaid cases. “The High Court of Madhya Pradesh in the case of Mt: Lukai. 
v. Niranjan; dissented from the ‘decisions ‘of the Patna: High Court in the abovey 
mentioned cases. Indeéd, thé Patna High Court in the case of Harek Singh v, Kailash 
Sirigh*, overruled its previous’ decisioris referred to above; and rightly: pointed ‘out 
that the object of the Act was to improve the legal status ‘of Hindu women, enlarging. 
their limited interest'in property ‘inherited or held by ‘them’toan’ absolute-interest, 
provided they were'ii! possession of the property; when the Act came into force and; 
therefore, ‘in a pdsition-to take advantage of its beneficial-provisiong;“but the Act 
was ‘not intended to ‘benefit alienees who with their eyes open purchased: the prow 
pérty' from the limited owners without justifying’ nécessity before the Act came ‘into 
forcé ‘and at d time when thé vendors-had‘only a limited interest of Hindu women. 
E a A AEs OREN Bee DI a ie Pig es eta bees ai can ys x ; ees 
|... )Ln_ the case before us, the essential question for, consideration is.as:to how the 
words “any property possessed; by a female, Hindu, whethér. acquired before. or. 
after,the commencement of this Act” in,section 14 of the Act should be interpreted. 
Section 14 refers to propertywhich was either acquired before or after the commence- 
ment.of the Act, and that such property, should be .possessed by a female Hindu. 
Reference to,,property acquired before, the.commencement of the Act certainly 
makes the, provisions of thé section. retrospective, but even, in, such,a case the, proz 
perty must be. possessed by a female Hindu at the. time the Act came into: force in 
order to make the provisions’ of the section ‘applicable. There is no question ‘in 
the present casé'that Veéravva acquiréd the’ property of her 'deceased husband be- 
. foré the ‘commiencement'of the Act. ‘In order that the provisions of section 14 may 
apply to the present case it will have to be further established that the property was 
possessed by-‘her at the time the Act Came into force. It was the case.of.the appel- 
lant -that.the éstate. of Veerappa was in: actual possession. of.the second defendant 
and not Veeravva at the relevant time.: On behalf of the.respondent it was urged 
that the words “ possessed-by” had a wider meaning than actual physical possession, 
although physical "possession may be included in the, expression.’ In the case of 
Gaddam Venkayamma v. Gaddam Veerayya’, Viswanatha Sastri, J... with whom 
Satyanarayana Raju, J., agreed, expressed the opinion that ` ae : 
» © The word “possessed” in section 14 refers to possession on the:date when the Act: came into 
force. ‘Ofcourse, possession referred to in section 14 need not be,actual physical , possession or 
personal oceupation.of the .property by the, Hindu female, but may be possession in Jaw. . The 
possession of a licensee, lessee or,a miortgagee from ‘the female owner or ‘the ‘possession of'a 
guardian or a trustee or-an agent'of the female owner would be her possession for the purpose of 
section 14.. Fhe word ‘ possessed’ is used in section 14::in a: broad -sense and in the context 





E? ALR., 1957, Pat. 480. | Bie Nae ae * 4. A.LR. 1958 Bat. 581. ; ; 
Qe ATR 1957 Pat. 674. > tS , 5, (1956) Amt: W.R. 988 : A.ILR. 1957 Andh. 
3. . : eo ae > T ai ae ope 


LR. 1958 Madh. Pra. 160. . + + Pra. 280. 


ei G. T. M.-KOTTURUSWAMI V. SETRA VEERAVVA. (Imam, 7.). , 163 


‘possession means the state of owning or having in,one’s hands or power. It includes possession by 
receipt of rents and profits”. . 


The learned Judges expressed, the view that even if a tr espaster were in possession 
of, the land belonging’ to a female owner, it might concéivably ‘be regarded as being 
in possession of the female owner, provided the trespasser had’ not perfected his 
title. We do not think that it is necessary in the’ present case to go to the extent 
to which the learned Judges went. It is sufficient to say that ‘‘ possessed ” in 'sec- 
tion: 14 is used i in a broad sense and in the context means the state of owning or 
having in one’s hand or :power.. In the case of Gostha Behari v. Haridas Stic 

P. N. Mookherjee, J., expressed, his opinion as to the meaning of the words “ any 
Propet Poncen by a female Hindu ? ‘in ‘the following words :— ; 


“The openirig words i in’ * property possessed by a female‘Hindu ° ‘ obviously mean ‘that to come 
see a the purview of the section the property must betin possession of the female concerned at the 
date of the commencement of the Act. They clearly contemplate the female’s possession when the 
Act came into force. ‘That possession might have been either actual or constructive oriin any; form 
recognized by law, but unless the female Hindu, whose limited estate in the disputed property , is 
claimed to have been transformed into absolute estate under this particular section, was at least in 
such possession, taking the word ‘ possession ? in its widest connotation, when the Act came into 
-force, thaygection would not apply.” | 


oal . ab any mA 

In our opinion, the view expressed above'i is the correct view ds'to how the words 
. |, any property “possessed by a female Hindu ” should be interpreted. - In the’ pre- 
sent case if the adoption was invalid, the full owner'of ‘Veerappa’s estate was:his 
widow Veeravva and even if..it,,be assumed_ that’ fhe second defendant was’ in 
actual possession‘ of the ‘estate his possession ‘was ‘merely permissive and Veérayya 
must be, regarded as being in constructive possession of it through the second ‘de- 
fendant. “Ii this situation, at the time. when, the Act came into force, the property 
of Veerappa must be regarded i in law ` as, being ‘possessed by. Véeravva.’ 


` It-was suggested that: according to the. will, of Veerappa, ” Exhibit : Pb @ 
in the properties mentioned.in paragraph 4 of thatwill Veerayva got only a restricted 
estate. The provisions of paragraph 4 of the will,” however, -make it clear that they 
would come into force only’if the trustees mentioned i in the will and Veeravva should 
disagree. No material was.shown to us that;in fact, the.trustees. and Veeravva had 
disagreed and thatthe provisions of par agraph 4were given effect to. Paragraph 12 
of the will also showed. that if the adoption was invalid, the property devolved on 
Veeravva as in intestacy. ‘It is clear, ‘therefore, thatthe pr ovisions of paragraph 4 are 
of no assistance to the appellant in ‘applying the provisions of sub-section (2) of 
section 14 of the Act., Reference was also.made to 'the contents of the agreement, 
Exhibit D-25, dated September 18, 1942, in ‘this connection. It is clear, however, 
that by this agreement no estate. was conferred oti Veeravva ‘and she did not there~ 
by Acquire ariy estate, muċh léss a restricted estate.‘ All that this ‘document stated 
‘ was that there was an agreement’ between’ the guardians of the boy, to be adopted 
‘and Veeravva that éven if the ‘boy is adopted, Veéravva Would remain in possession 
‘and enjoyment of her’ huisbarid’s' estate during her’ ‘lifetime! ° ‘In ‘our- opinion; there 
‘is no material‘on the record’ by) which ‘it carr reasonably: be'said that the sromsous 
of ‘sub-section (2 ) of section’ 14 ‘Of the’ Act applied-to the present case. ' ous 


It was, urged that thé act ‘of Veeravva' in adopting: ‘the second, defendant was 
to bring i in a stranger and this action’ of hers could ‘be questioned’ by a’ reversioner, 
‘as any alienation made by her; during her lifetime! ‘Reference: ‘was made. to.sec- 
tion 42 2 of the Specific Relief Act, Illustration ( f}. In our opinion, this is of no..avail 
tothe. appellant, because Illustration (f) obviously refers to a, Hindu-widow’s, estate 
and has no-reference to a full owner. |The right of a reversioner as one ‘of the heirs 
uhder ‘section. 42, Specific Relief Act,:is limited to. the. question of preserving; t ithe 
©  .estate of a limited: owner, for the benefit. of the entire body of reversioners ; H but as 

against ¢ a full owner; the reversioner has no such right., In our opinion, under ie 
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‘Act Veeravva becoming a full owner of her husband’s estate, the-suit could not 
succeed and the appeal must accordingly fail. 


: ; ‘In our opinion, the appellant’s suit was not maintainable, having regard to 
the provisions of section 14 of the Act, even if it be assumed that there was no valid 
. adoptions of the second defendant. The appeal accordingly fails and is dismissed 
-with costs, aoe a oi ee 
netin Tas es mo fee Appeal. dismissed. 
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C. K. Achuthan ; er Petitioner*” 
bie 7 “a, i , . i . ; ‘ 
The State of Kerala and others i ` ',. Respondents. - 


Constitution of India (1950), Articles 14, 16 (1), 19 (1) (g) and 31—Scope—Government @incelling a 
contract with citizen and giving it to Co-operative Society—If denial of equal opportunity of employment under the 
_ State. Nee T i ae ere y 
It is perfectly open to the Government even as it is to a private party, to choose a person to their 
liking to fulfil contracts which they wish to be performed. When one person is chosen rather than 
another, the aggrieved party cannot claim the protection‘ of Article 14-of the Constitution of India 
because'the’choice of the person to fulfil a particular contract must be left to the Government, Simi- 
larly, a contract which is held from Government stands on no different footing from a contract held 
from.a private party. The breach of contract, if any, may entitle the person aggyjeved to sue for 
damages or in appropriate case, even specific perfomance, but he cannot complain that there has been 
a deprivation of the right to practise any profession or to carry on any occfipation, trade: or business as 
is contemplated by Article 19 (1) (g). Nor can Article 31 of the Constitution be invoked to prevent 
cancellation of a contract in exercise of powers conferred by one of the terms of the contract itself. 
‘ * ‘A’contract for supply of goods is not a contract of employment in the sense in. which that word 
has been ‘used in ‘Article’16 (1). Cancelling a contract with a citizen and giving it toa Co-opefative 
Society is.not denying “ equal opportunity. of employment under the State”. f f 

_ Petition under Article 32 of the Constitution for enforcement of Fundamental 

Rights. ` : : , = % a 
i 4 ac 2 pss . ele od 
- , M., T. Paikeday and Ganpat Rai, Advocates, for Petitioner, 
i "Sardar Bahadur, Advocate, for Respondent No. 1., 


' “M. R. Krishna Pillai, Advocate, for Respondent No. 3. a 
The Judgment of the Court was deliveréd by 
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'. Hidayatullah, F.—-This is a petition under Article 32 of the Constitution by one 
C. K; Achuthan, who claims to have held a contract for the supply of milk and other 
articles of diet for the year 1958-1959 but whose contract for supply of milk is said 
to. have been cancelled by the District Medical Officer (second ‘respondent herein). 
The ‘contract for the supply, of milk has now. been given to the third respondent, 
the Co-operative Milk Supplies Society, Cannanore, Ps 


... From the petition, it appears that the petitioner held contracts for the supply of 
milk to the Government Hospital at Cannanore (Kerala State) ever since 1946, and 
that previous to this, his brother in the same business held similar contracts from 


1936. » rr pea 

', In'ig57 “uniform procedure for fixing up contracts ” was adopted, anù by a 
notification, conditions for acceptance of tender were laid down. The petitioners as 
welas the third respondent submitted their respective tenders, which were to be 
gpened by ‘the Superintendent of the Hospital in the presence of interested parties. 
We need not refer to all the conditions under which tenders were to be accepted, 
except those which have a bearing upon this matter. It was stated in the conditions 
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that no tender marked at “current market rates” would be accepted, and further 
that in the supply of milk, preference would be given to approved Co-operative Milk 
Supply Unions and Societies, if their tender was within a margin of 5 per cent. over 
the market rate or the lowest tendered rate, whichever was less. All persons making 
tender for the contract had to produce a certificate of solvency and tax clearance 
certificates, and to make a deposit with the tender. 


On January 20, 1958, the tenders which were submitted were scrutinised and the 
tender of.thé petitioner for the supply of milk was accepted and that of the third res- 
pondent rejected. It appears that the Superintendent (respondent No. 2) com- 
municated to the Director of Public Health, reasons for accepting the tender of 
the pétitioner and not accepting that of the third respondent. Certain correspon- 
.dence then ensued between the Director of Health Services and the second respon- 
‘dent, as a result of which the petitioner was informed that the contract for the supply 
of ilk given to him was cancelled. He was informed that it was the policy of 
Government that in-the matter of supply to Government medical institutions in 
Cannanore District the Co-operative Milk Supplies Union was to be given contracts 
on the basis of prices fixed by the Revenue Department. It appears that some more 
correspondence between the Director of Health Services and the second respondent ; 
ensued, and it was pointed out to the second respondent that action should have been 
taken under Clause 20 of the conditions of the tender and, the contract only 
cancelled after giving.a month’s notice to the petitioner. In furtherance of these 
instructions the second respondent issued a notice.in terms of clause 20 of the tender, 
and cancelled. the contract after the notice period. i ; 


x : 

.. The present petition. has been filed to question the several orders referred to 
above. It may be pointed out that previous to this, the petitioner had applied under 
‘Article 226 of the Cgnstitution to the High Court of Kerala, but his petition (O.P. 
No. 201 of 1958) was rejected by Raman Nayar, J., on June 6,1958. A Letters Patent 
Appeal was also dismissed by Koshi, C.J., and Vaidialingam, J., (A.S. No. 354 of 
1958, decided on July 7, 1958. The High Court held that the present matter was 

no more than a breach, if any, of the contract by the State Government, and that the ` 
appropriate remedy was to file a civil suit and not to proceed under Article 226. `’ 


It appears that no Special Leave to appeal wassought from this Court against the 
orders, and the matter has been brought for adjudication, not by way of appeal but 
directly under Article 32 of the Constitution as an infringement of the fundamental 
right of the petitioner. The contention of the petitioner in this behalf is that he is 
entitled to an equal treatment in the eye of law, and that there has been discrimina- 
tion against him vis-a-vis, the third respondent. He claims protection under Articles 
14, 16 (1), 19 (1) (g) and 31 of the Constitution. In our opinion, none of these Arti- 
cles can be made applicable to the facts of the present case. _ 


No doubt, the petitioner claims to have succeeded in obtaining the contract 
from the Government, and the third respondent failed to do so. But even if he 
held the contract, the petitioner did not acquire an absolute right to be continued 
in that contract, because power was reserved by the Government under clause 20 to 
terminate the contract her giving a month’s notice. Whether the-exercise of that 
power in the present case was regular or legal, is not a matter on which we are 
called upon to pronounce, because adjudication of such dispute. can appropriately 
take place only before the ordinary:Civil Courts, where evidence can be gone into 
and examined at length, ; 


Phe gist of the present matter is the breach, if any, of.the contract, said to have 
been given to-the petitioner, which has been cancelled either for good or for bad rea-; 
sons. There is no discrimination, because it is prefectly open’ to the Government, 
even as it is to a private party, to choose a person to their liking; to fulfil contracts’ 
which they wish to be performed. When one person is chosen rather than anothef, 
the aggrieved party cannot claim the protection of Articler4,because the choice of the, 
person to fulfil a particular contract must be leftto the Government. Similarly, a 
contract which is held from Government stands on no different footing froma con- 
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tract held from a private party. The breach of the contract, if any, may entitle the 
përson aggrieved to sue for damages or in appropriate cases,even specific perfor- 
mancé, but he cannot complain that there has: been a deprivation -of the right to 
practise-any profession or to-carry on any occupation, trade or business, such. as is 
contemplated by Article rg (1) -(g). Nor has it been shown how Article 31 of the 
Constitution may be invoked to. prevent cancellation of a contract - in exercise of 
powo conferred by, one of the, terms of the contract itself. i 


"The main contention of the petitioner: before us was thus under Article 16, (1) 
of the Constitution, and he ‘claimed equal opportunity of employment under the 
State. ` To: begin with, a contract for the supply of goods is not a contract of employ- 
mént in the sense in which that word has been used in the Article. The pétitioner 
Was ‘not to'be employed as a servant to fetch milk on behalf of the institution;! but was 
‘Contractor for supplying the articles.on. payment of price. He claimed to. have 
beer given a contract for supply of milk, and did not claim to be an employee of the 
State. ‘Article 16 (1) of the Constitution, "both i in its terms and ‘in the collocation of the 
words, indicates that it is confined to “employment”: ‘by the State, and. has reference 
to employment i in ‘service rather than as contractors.: Of course, there may be cases 
in which the contract: may include’ within itself an -elément: of service. {In the 
present case, however, such a consideration does not‘ arise, and it is fferefore 
not necessary for us to examine-whether. those cases are‘ covered by the said Article. 
‘But it is‘clear that every person whose offer to:perform'a contract‘of supply is refused 
or whose contract for'such supply'is breached cannot ‘be. said' to. have been, denied 
equal opportunity of employment, and it is to this matter that.this case is. confined. 


end ‘Looking to the facts of the case, ‘it-is‘manifest that the petitioner was “supplying, 
or in‘other words, ‘selling milk and -other: articles of diet to-tlie State fox the use of 
hospitals ‘and similar institutions: > He was in no-sense & servapt, and ‘no.question. of 
eniployment g qua servant'arose: ‘In these circumstances, 'it is span that Article 16 (i) 
of the Constitution i is not attracted to'the facts. ‘i. ` > TE 


= “In our opinion, the: ‘petition’ ‘under Article’ 32 of ‘the Constitution is wholly wis- 
conceived. No fundamental right is involved.’ .At’ best; it ‘is a right to’ take the 
matter to the Civil Court, at so advised, and to claim damages for breach of contract, 
a ae = g TE . ; ER 

5 ` The pono accordingly fails, and i is dismissed with costs; 0-0 

: oe Pos bal r. SE OL. | Petition dismissed, 
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Pranab ' Kumar Mitra ` Pe WG SB BE, 84 ee oe : : Appellant : ia 
i T i Shag, Pte SO PERS s 

The State of ‘West Bengal and another, 7 i PEE _ Respondents. ` 


s! Criminal Procedure Code (P. of 1898), section 439—Deaih f PRUETT PERE application. in Tevision=— 
: If abates: cand to what, extent. >, . A ote vee et th ten porgyl 


met thë 'absence of statutory provisions, in terms applying to‘an spplieddans in ‘revision, as there 
are those in section 431 of the Criminal Procedure Code in respect of ‘Criminal appeals, the High 
Court, has the power to pass such orders as to it may seem fit and proper in exercise of its revisional, 
jurisdiction. -vested’in ʻit by section. 439-of the- Code. ‘Indeed, it-is d. discretionary power: wifich has 
to be'exercised in aid of justice. The High Court is not bound to entertain an application in revision, 
or having-entertained one, to order substitution in every.case. It is not bound the other way, namely, 
to, , treat a, pending application in revision as having’ abated by reason of the fact that there was a 
composite sentence of imprisonment and ‘fine. : The High’ Court has been left completé discretion 
to deal with a pending matter‘on the death of the petitioner in accordance with the requirements of 
justice. > ‘Whether, it was an dccused,‘person or it :was. a, complainant who has moved the, mies ni 
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1 
n its revisional jurisdiction, if the High- Court has issued a Rule, that Rule hasto be heard and deter- 
mined in accordance with law, whether,or not the petitioner in the High ‘Court i is alive or dead, or 
whether he is represented i in Court by” a ‘legal ‘practitioner. ‘Inv hearing and determining cases under 
section 439, ‘of the’ Code, the High ‘Court discharges its stdtutory'function of supervising ‘the adminan 
tration of justice: on thé Criminal’ sidé.+" Hence; ithe considerations applying to abatement of, is; 
appeal,' may not apply tor the case. of revisional applications.. e E E Se 


Onthe death of the ‘convicted person, ‘the « question ‘of his’ ‘serving the whcle or a portion of his 
sentence’ of imprisonment, does: not arise. But: the sentence of fine: still remains to be. examined 
whether it was well-founded in law.. This question cannot be effectively gone into unless the order of 
conviction’ itself is examined on its merits. Therefore where the High Court thinks it fit-arid proper 
to entertain an application in revision or calls’ for the record ‘suo ‘motu, it has the power 'to examine‘the 
whole question of the correctness, propriety or legality of the sentence of fine, which‘ cepa irivolves 
éxarnining the order of conviction itself from that point of view.. piep Sh Ja 


i , Appeal froin the Judgment and Order, dated the 22nd December, oe ‘of the 
Calcutta High Court in Criminal Revision No. 714 of 1955, arising out of the Judg- 


menè and Order, dated the gth May, 1955, of the Court of the Additional Sessions, 
Judge at Alipore, in Criminal Appeal No. 97 of 1955. 


, CG. P.. Lal, Advocate, for ‘Appellant, ... Mae vee tn ate a e ee 
"o. Umrigar and R, H. Dhebar,, ‘Advocates; for’ “Respondents.” ee 
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The Judgment of the Court was delivered by..: ms 


Sinha, 7.—The simple question for determination 4 ‘in t ‘this appeal o ona 4 certificate 
of fitness granted by the High Court of Judicature at Calcutta, is whether a pending 
application in revision made under section 439 of:the Code of Criminal Procedure 
(tojbe referred to hereinafter as, the Code) finally abates, on the death of the 


petitioner. in the High Court, and if so, to ‘what extent.. i F m 


- Itis not necessary to set out, in detail, the facts of the prosecution case and the 
evidence upon'whicHh the findings of the Courts of. fact were based, except to state 
that the appellants father, Sailendra Sundar ‘Mitra, was tried and: convicted. by. a 
Magistrate of the first class, at Alipore. ,; ‘The appellate, Court has set out the case 
aguinst the accused ;in-these words ::, ,,, 


re 


AE Epa Yo Souder, Le ue 

“ The charge against ‘the abctlsed was-that on thé and 3 December, 1946, at'Garden Reach,’ the 
accused, being an employee as establishment Clerk of B., C> IT Section in the Traffic Accounts 
Office of B, N: Railway (now Eastern Railway), cheated oe said B, N. Railway Administration by 
dishonestly inducing it. by means of. false representation in the pay. bill of the non-gazetted staff 
for November, 1946, td ‘deliver to ‘Him Rs. 205-13-0 and to’one' Satish Chandra Das Gupta! ‘a clerk 
in' the said B. C.'II Section ‘Rs. 33-4-0' in ‘excess-of legitimate dues, i and Dorn committed an 


offence punishable under section 420,. Indian Penal Code,” AT a aa Ae A 


The learned trial Magistrate convicted. the accused person for cheating | in respect: of 
Rs, 205-13-0, but gave him the benefit of the doubt in respect of the sum of Rs. 33-4-0 
claimed on behalf of another person, named Satish! ChandraDas Gupta.. He 
sentenced the accused: to suffer one day’s imprisonment -(really, detention till. the 
: rising of the Court, on the day the order was pronounced) ;/and to pay'a fine of Rs. 
500, and in default, to'rigordus imprisonment for'six' months more. .: He.also directed 
that out, of the fine, ‘if realised, Rs:-333'shall be paid to the B. N. Railway Adminis- 
tration’ "(now, the: South’ Eastern: Railway) as compensation, by his ‘order, dated 
February’ 11, 1955. ‘On appeal, the learned Additional ‘Sessions Judge at. Alipore, 
(24° Parganas,)' after hearing'the’ parties, dismissed the appeal, and confirmed ‘the 
orders of conviction;and sentencé’ passed by the learned: Sial Magistrate, by his judg- 
ment, ‘dated May’ gy 1955.’ aD apy 


` 


" Being aggrieved by the judgment and orders of the ‘Courts below, ' the 'accised 
afor&aid moved the High Court in its revisional jurisdiction, under section’ 439 of the 
Code. '* The High Court ‘issued:a Rule which ‘was registered as. Criminal Revision 
Case No. 714'0f 1955, and stayed the realization of the’fine -pending the: hearing of 
the Rule. `- During the pendency of the case in the High Court, the-accused, person 
died‘on July 8, 1955, leaving him surviving his widow and five children, all of. whom 
were minors except ‘the appellant: ' The appellant made-an-application on Decerh- 
ber 6, 1955, stating that he was one of the heirs of the deceased-accused (petitioner 
in the High Court), and that-he was interested in proceeding with the criminal revi- 
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sion case, and challenging the order of conviction and sentence, passed against his 
deceased father. He, therefore, prayed that he might be added as a party to the 
Criminal Revision Case No. 714 of 1955, so as to enable him to challenge the order 
of conviction and sentence aforesaid. This ‘“ application for substitution”, as the 
Division Bench of the High Court has characterised it, was'heard, and the Bench 
passed its order on the application on December 22, 1955, holding that the principle 
of section 431 of the Code, applied to a criminal revisional application even when 
there was a composite sentence but only in so far as the sentence of fine was concerned. 
The application for substitution was, therefore, allowed. “The' High Court also ruled: 
that the conviction could not be challenged inasmuch as the sentence was a composite 
one of imprisonment as also fine, and that, therefore, the revisional application would, 
survive only to the limited extent whether the sentence of fine was proper or unduly 
severe. The High Court, therefore, refused to go into the merits of the ‘conviction, 
and confined itself to the question whether, in the circumstances of the casey the 
sentence of fine of Rs. 500 was unduly severe. In view of the fact that.the defence 
of the accused person was that he had over-charged on account of a mistake, and that 
he was prepared to refund the excess amount, the High Court directed that the 
sentence of fine be reduced to the sum charged in excess, namely, Rs. 205-13-0. It 
also directed that the whole of the amount of fine, if realized, shall be paid to We B.N. 
Railway Administration (now South-Eastern Railway). Being dissatisfied with the 
aforesaid order of the High Court, the appellant moved the High Couft and obtained 
the' necessary certificate of fitness from the High Court. Hence, this appeal ona 
certificate under Article 134 (1) (e) of the Constitution, granted by the High. Court. 


There is no relevnt provision in the Code, except section 431 which “s the last 
section in Chapter XXXI of the Code, dealing with appeals and is in these iterins ': 

431 . Every appeal under section 411-A, sub-section (2), of section 417 shall finally abate ‘on the 
death of the accused, and every other appeal under this Chapter (except an appeal from’a sentence of 
fine) ‘shall finally abate on the death of the appellant.” '. td ees oe 
It is manifest that the section, in terms, applies only to appeals, and lays down that an 
appeal against an order of acquittal passed by the High Court in exercise of its orii- 
nal criminal jurisdiction (section 411-A (2)), or an appeal to the High Court from an 
order of acquittal passed by any Court other than the High Court, shall finally abate 
upon the death of the accused, and all appeals under Chapter’ XX XT; except an 
appeal from a sentence of fine, shall finally abate on. the death of the appellant. 
The first part of the section dealing, as it does, with appeals;against orders of acquit- 
tal, naturally, provides that such appeals must, necessarily, abate because the accused 
person has passed beyond the jurisdiction of the Court. The second part of the sec- 
tion deals with appeals by convicted persons or by a person, who has. been deprived 
of any property; or who has been ordered to furnish security, etc., and lays down that 
such appeals shall finally abate on the death of the appellant except appeals from a 
sentence of fine.. As in the instant case, we are not directly concerned with the legal . 
position as it may. emerge on the death of the appellant or of an accused person as 
respondent; we need not go into the question whether, an appeal would abate if it 
is from a conviction and sentence not only of fine but also of impriosnment though it 
may be till the rising of the Court. We are here concerned with a case in which the 
convicted person had served out his nominal sentence of imprisonment (assuming that 
it was a legal sentence of imprisonment), and his application in revision was pending 
and was mainly concerned with challenging the order of conviction and. sentence 
of fine, when the petitioner in the High Court died. As already indicated, section 
431, in terms, does not apply to such a case. ` ' 


an oa « 

The case has, therfore, to be determined on first principles. . It appears that the 
Code‘of Criminal Procedure, 1882 (Act X of 1882), for the first time,introduced sec- 
tign 431. That section came up for consideration before a Division Bench of the 
Bombay High Court in its criminal revisional jurisdiction in the case of In re Nabishah}, 
Shortly stated, the facts in that case were that two persons had been convicted of 
ce Ie ae ne ee a ee ee Ree ae ee a ee a ee E ge 
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criminal breach of trust, and each one was sentenced to one year’s rigorous imprison- 
‘ment and a fine of Rs. 1,000.. Both the. convicted persons appealed to the High 
Court. One of them died during the pendency of the appeal. The appeal of the 
surviving appellant was allowed by the High Court, and his conviction and sentence 
were set aside. ` Thereupon, one of the relatives of the deceased appellant applied to 
the High Court in its revisional jurisdiction to set aside the conviction and sentence 
assed against the dead man, and for a refund of the fine (which appears to have 
Fan paid). It was held by the High Court, without discussing the terms of the sec- 
tion and without giving any. reasons for that conclusion, that the appeal in respect 
of the dead man had abated under section 431 of the Code. The High Court refused 
to deal with the case in its revisional jurisdiction on the ground that the case depend- 
ed*upon appreciation of evidence. It may be that the High Court came to that con- 
clusion presumably on the ground that the appeal was not only against a sentence 
of fing but also against a substantive sentence of imprisonment. Where a sentence 
both of fine and of imprisonment, is passed, and an appeal.or an application in revi- 
æsion is filed, the superior Court may grant bail or may.not.: It-may be that in a 
case where bail has not been granted, the convicted person may have served out his 
substantive sentence of imprisonment, and by the time his appeal or application in 
revision Comes up for hearing, the substantial question to be determined by the High 
Court (or the Court of Session where the appeal may be pending), is the legality, 
correctness or pfopriety of the order of conviction and the outstanding sentence of 
- fine. In such a case, it may be a debatable question whether the appeal or the 
application in revision has abated. Such a situation arose in the case of Imperatrix v. 
Dongaji Andaji*, In that case, the accused person was sentenced, on a charge of 
forgery, to four years’ rigorous imprisonment and a fine of Rs. 1,000 by. the Court of 
Session. Dvtring the pendency of the appeal in the High Court, the appellant, who 
had not been released on bail, died:in jail. The matter was placed before a Divison 
Bench of Melvill and Kemball, JJ. Melvill, J., held that the appeal had’ abated .on 
the death of the appellant, and the functions of the High Court.as an appellate Court, 
ceasgd. He also held that as there was no error of law in the order of conviction, 
nor had it been shown that the sentence was too severe, the High Court could not 
exercise its powers as a Court of revision.. In the course of this judgment, he pointed 
out that the legal representative of the deceased convicted person is, no doubt, in- 
terested in procuring a.reversal of a sentence of fine or of forfeiture of property, but as 
the Code of Criminal Procedure (Act X of 1872)did not confer any right of appeal 
on the legal representative after the death of the convict, the appeal could not.be 
heard and determined on merits. Kemball, J., agreed with Melvill, J., that the 
legal representative of the deceased convict could not prosecute the appeal, but he 
. did not agree with him in the view that the appeal had abated, and that the functions 
of the High Court as the appellate Court, came to.an end on the death of the appel- 
lant. He took the view that as the record was before the Court, the Court could 
pass such orders in the appeal as it thought proper. His view appears to have been 
that with the death of the convicted person, the question of serving out the whole or a 
portion of the sentence of imprisonment, no more survived, but as the property of the 
deceased convict, in the hands of the legal representative, continued to be liable for 
the payment of the fine, if unpaid during the period provided by law, it was the 
interest of the legal representative to have.the case considered on merits. . Ultimately, 
he came to the conclusion that there was no doubt that the High Court could dispose 
of the case as a Court of revision, but he also thought that the Court was bound to 
decide the case as a Court of appeal. On this difference of opinion between-the 
two learned Judges, the matter was placed before Wéstropp, C.J. The learned 
Chief Justice agreed with Melvill, J., that the Code had not made any provision for 
the continuance of an appeal by the legal representative of a deceased convict, nor ` 
did the High Court have the power todeal with the ‘appeal on the death of the 
convicted person. He based his conclusion substantially on the ground that the 
right to appeal or to continue an appeal already pending, is given by Statute expressly 
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or by necessary implication.: This view now finds statutory recognition in-section 431. 
He also held that though. the appeal had abated, the High Court had the power to call 
for the record and exercise its revisional jurisdiction swo motu but he did not express 
any opinion whether. in the case before the Court, ‘such a power could be exercised. 
In our opinion, in the absence of statutory provisions, in terms applying to an 
application in révision, as there are those in section 431 in respect of criminal appeals, 
the High Court has the power to pass such.orders as to it may seem fit and proper, 
in exercise of its révisional jurisdiction vested in it:by section 439 of the Code. In- 
deed, it is a discretionary. power which has.to.be exercised in aid of justice. Whether 
or not the High Court will exercise its revisional jurisdiction in a given case, must de- 
pend upon the ‘facts and circumstances of that cáse. The revisional powers of the 
High Court vested in it by section. 439: of the Code, read.with section 435, do not 
create any right in the litigant, but only-conserve the power ofthe High Court to see 
` that justice is done in.accordance with:the recognized rules of criminal jurispruglence, 
and that subordinate criminal Courts do not exceed their jurisdiction, or abuse their 
powers, vested in them by:the Code. On the other hand, as already indicated, am 
right-of appeal.is.a statutory right which has: got to be-recognized by the Courts, and 
the right to appeal, where one exists, cannot.be denied in exercise of the discretionary 
power even of the High Court. The Legislature has, therefore, specificallyfrovided, 
by section 431 of the Code, the rules governing the right -of substitution in: case of 
death of an appellant, but there is no corresponding provision in Chapter XXXII, 
dealing with the question of abatement and the right of substitution in a criminal 
revision. We may assume that the Legislature was aware of the decision of the Bom- 
bay High Court, referred to above, when it enacted section 431 for the first time in the 
Code of 1882. Ifthe Legislature intended that an application in revision pending in 
a High Court, should be dealt with on the same. footing as ‘a pending appeal, it would 
have enacted accordingly. . But in the absence of any such erwactment, we may infer 
that.the power of revision vested in the High ‘Court under Chapter XXXII of the 
Code, was left untouched—to ‘be exercised according-to the exigencies of each case. 
The High Court is not bound to entertain an application in revision, or having epter- 
tained one, to order ‘substitution in every case... It is not bound. the. other way, 
namely, to treat a pending-application in revision as having abated by reason: of the 
fact that there was a composite sentence of-imprisonment and fine, as some of the | 
single Judge decisions placed before us, would seem to indicate. The High-Court 
has been left complete discretion to deal with a pending matter on.the death of the 
petitioner in accordance with the requirements. of justice. The petitioner in the 
High Court may have-been an accused person who.has been convieted and‘sentenced, 
or he may have been-a complainant who may have.been directed under section 250 
of the Code to pay compensation to an accused person upon his discharge or acquittal. . 
Whether it was an accused person or it was:a complainant who has moved the High 
Court in its revisional jurisdiction, ifthe High Court has issued a Rule,.that Rule has 
to be heard and determined“ in accordance with law, whether or. not the petitioner 
in the High Curt is.alive or dead, or whether he‘is represented in Court by a legal 
practitioner.’ In hearing and determining-cases under section 439 of the Code, the 
High Court discharges its statutory function of supervising the administration of 
justice on the criminal side. i Hence, the considerations applying to abatement, of 
an appeal, may not apply to the case of revisional applications.. In our opinion, 
therefore, the Bombay majority decision? in the absence of any statutory provisions 
‘in respect of criminal revisional cases, lays: down the correct approach.. ts 
There are a number of decisions in the books; mostly of Judges sittirig singly, that 
though section'431, in terms, does not apply to revisional applications, the principle 
of that section applied to’such cases. It is hot necessary to réfer to those cases speci- 
fically. In view of the fact that even in the absence of any- statutory provisions, we 
shave held, in agreement with the decision aforesaid of the Bombay‘ High Court, that 
the High Court has the power to determine the case even after the death of the convict 
ed person, if there was 'a‘sentence of fine also imposed ori him, becausé that sentence 
rn er 
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affects the property of the deceased in the hands of his legal representative,.it_now 
remains to consider whether the-High- Court. was right .in limiting its power of 
revision to the question of fine only, whether it was proper or excessive—without going 
into the merits of:the order of convictiori.” Once it is held that the High Court’s revi- 
sional jurisdiction is attracted to such a case, it is difficult to limit the exercise of such 
a power in the way the High Court has done. Under section 439 of the Code, the 
discretion is vested in the High Court to exercise: such of the powers of an appellate 
Court, as may be attracted to the case, and it has also the power to enhance:a sentence 
subject to the proviso that no order to the prejudice of an accused person, shall be made 
unless he has had the opportunity of being heard. In the instant case, we are not 
concerned with the question of enhancement of sentence; we are concerned with the 
-question whether there is ‘any provision in the Code, which limits the discretionary 
-power of the High Court to examine the “correctness, legality or propriety. of any 
finding, sentence or order” (section 435) passed by any inferior Court. On the 
death of the convicted person, the question of his serving the whole or a portion of his 
sentence of imprisonment, does not arise. But the sentence of fine still remains to be 
examined—whether it was well-founded in law., This question cannot be effectively 
gone into unless the order of conviction itself is examined on its merits. If the fact 
that thd®ne will have to be paid out of the estate of the deceased appellant or peti- 
tioner ‘in revision, is the ground for: giving the heir or legal representaitve a right. 
to continue the @ppeal or privilege.of maintaining or continuing a revision, the same 
principle should entitle him to question the correctness.of the conviction itself, for 
if the conviction remains, at lcašt some fine, however nominal, will have to be paid by 
the heir or ike legal representative out of the estate of the deceased. In our opinion, 
therefore, where the High Court thinks it fit and proper to entertain an application in 
revision or calls for the record suo motu, it has the power to examine the whole ques- 


tion of the correctness, propriety or legality of the sentence of fine, which necessarily 


involves examining the order of conviction itself from ‘that point of view. 


For the reasons aforesaid, we allow the appeal, and remit the case to the High 
Coutt to be dealt with in accordance with law. i 





2 - + "Appeal allowed and case remitted. 
: de SUPREME COURT OF INDIA.“ ` = 
l (Civil Appellate Jurisdiction.).*: 
Present :—§. J. Imam, S, K. Das AND J. L. Kapur, JJ. 
Chaube Jagdish Prasad and another ea 2 A .. Appellants*® 


< v. : i 
Ganga Prasad Chaturvedi f Respondent. 


Civil Procedure-Code (V of 1908), section 115-—Finding as to date a consiruckiong buildings—Int 
by High Court under section 11 5—When permissible. ` 3 7 D AE moi lad 


oa aa 


The power of the High Court to.correct questions of jurisdiction is to be found within the four’ 


corners of section 115, Civil Procedure Code, .If there is an error which falls within this section the 
High Court will‘have the power to interfere, not otherwise. ; i ' : 
i r A : À , 

: A suit at the instance of the landlord was only maintainable if it was based on the inadequacy 
of the reasonable-annual rent and for that purpose the necessary jurisdictional fact to be found was 
the date of the construction of the accommOdation:.and if the Court’ wrongly decided that fact and 
thereby conferred jurisdiction upon itself which it did not possess, it exercised jurisdiction not vested 
in it anf the High Court had the power to.interfere and once.it had the power it could determine 
yace the question of the date of construction of the accommodation was rightly or wrongly 

ecided. ' “ . ani g C | 


[In the instant case whether the suit was maintainable or not in view of the provisions of U. P. 
Temporary Control of Rent and Eviction Act (III of 1947) depended: on whether the accommo? 
dation was constructed after June go, 1946.] . an Nd : 
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Appeal by Special Leave from the Judgment and Decree, dated the goth 
August, 1954, of the Allahabad High Court in Civil Revision Application No. 540 
of 1951, arising out of the Judgment and Decree, dated the 31st March, 1951, of 
the Court of the Additional Civil Judge, Mathura, in Suit No. 19 of 1950 


G. G. Mathur, Advocate, for Appellants. 


G.. B. Aggarwala, Senior Advocate (Ganpat Rai, Advocate with him), for 
Respondent 


The Judgment of the Court was delivered by 


Kapur, J.—This is an appeal by Special Leave against the decision of the High 
Court of Judicature at Allahabad passed in revision under section 115 of the ie 
of Civil Procedure. The landlord who was the plaintiff in the trial Court is t 
appellant before us and the tenant who was the defendant is the respondent, 


The facts of this appeal are that in 1938, the respondent took on rent the ac- 
commodation in dispute which is termed a ‘ tal’ on a monthly agreed rent of Rs. «æ 
21-4as. and was using the same for the purpose of stacking timber. A portion 
of it was a covered godown which had three walls and a kucha roof. On January 
28, 1950, the appellant made an application to the House Allotment Offir under 
section 3-A of the U. P. Temporary Control of Rent and Eviction Act (U. P. III 
of 1947) (hereinafter termed the Act) for the fixation of “ reasonable annual rent ” 
of the accommodation in dispute. He therein alleged that in January, 1949, he 
had “ constructed anew ” a big godown 80 x 25 x'11 feet according to the instruc- 
tions of the respondent and expended a fairly large sum of money on ït and was 
therefore entitled to a monthly rent of Rs. 165. The House Allotment Officer 
fixed on February 18, 1950, the rent at Rs. 35 per mensem which ox?review was 
raised on May 25, 1950, to Rs. 40 per mensem. He held that the accommodation 
was not a newly constructed accommodation as the respondent had been a tenant 
from 1938. He-determined the increase of rent on the basis of the building that was 
added by the new construction. He also held that: e 


“The cost of land, the floor area of godown and rent of other similar premises would be irrelevant 
as all of these existed before new construction and were included in rent before new construction”, 


The appellant thereupon instituted a suit on the ground of inadequacy of 
the reasonable annual rent under section 5 (4) of the Act alleging that he had cons- 
tructed the portion of the accommodation “anew” and put up ferro-concrete 
roof 80 x 25 feet and that the construction was undertaken at the request of the 
respondent who had agreed to pay enhanced rent but had refused to do so; that 
although the House Allotment Officer, Mathura, had fixed the rent of the accommo- 
dation at Rs. 35 which was subsequently raised to Rs. 40 per mensem, the proper 
rent should not be less than Rs.115 per mensem and therefore prayed for the enhance- 
ment of “ reasonable annual rent”. The defence was that there was no construc- 
tion at the request of the respondent but it had been undertaken in order to put 
up another storéy on the top of the old building ; that as far as the accommodation 


in possession of the respondent was concerned there was no new construction of 
accommodation after June 30, 1946 ; that the ferro-concrete roof had in no way 
benefited him, on the other hand the space at his disposal had diminished because of 
the number of pillars constructed and the lowering of the roof. He also pleaded that 
the suit was not maintainable under the Act and that no suit could be filed “‘after the 
order of the House Allotment Officer”. The relevant issues raised were :— 


“ (1) Whether the suit is not maintainable in view of any provisions of the Act No. III of 1947 ? 


) Whether the suit after the fixation of rent by the House Allotment Officer is not 
maintainable ? j 


(5) What should be the reasonable and proper rent of the accommodation ię suit ?” 


The learned Additional Civil Judge found that the suit was not barred because 
of the Act ; that the’suit against the order of the House Allotment Officer was main- 
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tainable; that newly constructed accommodation on the whole was bigger and'more Ţ 
spacious than the old kacha hall and that the accommodation had increased and after’ | 
taking into consideration the amount spent on the construction he increased the 
“reasonable adequate rent” to Rs. 55-8-0. Teed 


Against this decreé of the léarned Judge the respondent took a revision to the, 
High Court under section 115 of the Code of Civil Procedure. The High Court was of. 
the opinion that if the accommodation was a new construction erected after June 30, 
1946,the suitwas maintainable and the High Court could not interfere with the finding 
of the Civil Judge as to the amount of rent. Ifon the other hand, the construction 
was an old one, the suit did not lie and the agreed rent would continue to be payable. . 
It also held that the construction on the upper storey was a new-construction but as 
far as the accommodation in the occupation of the respondent was concerned the 
consjruction could not be called new construction and therefore section 3-A was 
not applicable and as no suit lay at the instance of the landlord to have the agreed 
rent enhanced, the tenant was only liable to pay the agreed rent and no more. 
He revision petition was therefore allowed and the suit of the appellant was” 

ismissed. . 


The main controversy raised between the parties was whether the High Court 
could, in revision under section 115 of the Code of Civil Procedure, interfere with 
this decision of the trial Court. The respective contentions were these : The appel- 
lant contended that it was within the jurisdiction of the Additional Civil Judge to’ 
decide the,question of the date of construction of the accommodation and in doing 
so he could decide rightly or wrongly as the matter was within his jurisdiction and 
therefore the High Court had no power to interfere merely because in its opinion, 
the decision was errgneous. In other words; this question was merely one of the 
facts in issue between the parties unconnected with jurisdiction. He also contended - 
that the House Allotment Officer having decided in his favour the question of the 
date of construction which section 3-A of the Act authorises him to decide, his right. 
to Bring the suit was established and therefore the High Court could not in revision 
under section 115, Civil Procedure Cede,go into the correctness of that decision. The 
_ respondent’s counsel on the other hand submitted that the decision of the Court as to 
the date of construction was in this case a jurisdictional fact, i.e., a fact which went - 
to the root.of the jurisdiction of the Court because unless the accommodation was 
held to have been a new construction made after June 30, 1946, the appellant would 
be bound by the agreed rent and would have no right of suit under section 5 (4) and 
the Court would have no jurisdiction to entertain the suit. In order to decide the’ 
question at issue, it is necessary at this stage to refer to the scheme of the Act. The 
object of the Act was to control letting and the rents of residential and non-residen~". 
_ tial accommodations. ' l 


“ Accommodation ” was defined in section 2 (a).as follows : 


“2, (a) accommodation means residential and non-residential accommodation in any building 
or part of the building and inchudes............. PAE are 


‘¢ Reasonable annual rent” is defined in section 2 (f): 


_ “2, (f) Reasonable annual rent in the case of accommodation constructed before 1st July, 
1946, means f , in 

1) if it is separately assessed to municipal assessment its municipal assessment plus 25 per , 
cent. thereon ; nie Some Mery 6 2 
. (2) if it is a part-only of the accommodation so assessed, the proportionate amountof the 
municipal assessment of such accommodation plus 25 per cent. thereon ; oo Matt 
y l (3) if it is not assessed to municipal assessment— F o., 7 ` 

: (i) butavas held by a tenant on rent between Ist April, 1942 and goth June, 1946; fifteen . 

times the rent of one month nearest to and after 1st April, 1942 and EN 


“ (i) if it was not go held on rent, the amount determined under section 3-A- `- ev 


i 
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andin the case of, accommodation, constructed, , pon or .after,.1st July, 1946, means .the rent 
determined in accordance, with section gA” a 


As- to how. Sensonable: annual ‘rent of a building was to be determined was: 
provided for in section 3-A: : 


- “Section 3-A: (1) In the case of any sccotnndsdatin constructed after goth Cae ie or falling 
under sub-clause (ii) of clause (3) of sub-section (f yof section 2, the District Magistrate may, on the 
application of the landlord'or the tenant, determine the reasonable annual rent thereof. 


(2) In determining the reasonable annual rent undet subsection (1), the District Magistrate 
shall take into account— . ‘in ` 

(a) if the accommodation was constructed after 30th June; 1946, te cost of construction and of 
maintenance and repairs of-the accommodation, its situation and any other matter, which in the 


opinion of the District Magistrate, is material and i a ; , e 
rai 
(6) if it is accommodation— i 


' (i) falling ‘under Clause '(2) ot menge (i) of claise ( (3) of sub-section £ J) of section’ @ the 
principles therein set forth, and ' A 


(ii) falling under sub-clausé (i) of clause (3) “of sub-section ( f } aforcsaid, the EEDENI set 
forth in:clause (a) of sub-section (1) of section 6. : 


(3) Subject to the result of any suit filed under sub-section (4) of section 5, the rent fixe by the 
District Magistrate under this section shall pe the annual reasonable rent of the accommoda 


s Agreed rent? Was: defined i in section, 5 (1) of the Act tobe , 


' 


Sin asad antec :the rent payable for any accommodation to which this Act applies shall be such 
as | be.agreed upon: between the landlord and the tenant”. v, .. 
: Section’ 5 (4) of the Act provided * ah Co’ 


‘Tf the landlord or the-tenant, as the case may be claims that the annual reasonable rent of any 
accommodation to which’ the Act applies į is inadequate or excessive, or if the tenant clfims that the 
agreed rent is higher'than the annual reasonable rent, he may institute a suitfor fixation of rent in the 
Court of the Munsif having territorial jurisdiction, ; af the annual rent claimed or payable is Rs. 500 
or less and in the Court of the Civil Judge having territorial jurisdiction if it exceeds Rs. 500, provided 
that. the Court shall-not vary the‘agreed rent unless it is satisfied’ that the transaction was unfair, and , 
in 2 the è case of lease for a fixed term made before Ist April, 1942, that the term has expired ”’. Pe 


“Section 6 “provided for the procedure. as follows :— an Eek. aie oy 


“(1) Tn determining the amount df annual or monthly rent in any suit under section 5 the 
Court: Shall take into, account-- . ibi Ea 
x 


+ (a) in the case of accommodation constructed’ Bebe 1st t Vly; 1946, the pre-warrent, the 
reasonable annual or monthly rent, the prevailing rent on the date of the suit for similar accom-. 
modation in the locality, the cost of, maintenance and repairs of such accommodation and any 
material circumstances proved by the plaintiff or the defendant, 


» t; (b) in the case of accommodation constructed , on or, after ist July, 1946, thea cost of construc-. 
tion and of maintenance and repairs of accommodation sits situation and any other tO 
which the Court may’ consider material.’ 


(2) No appeal shall lie from any decree or order of the Montt or the Civil 1 Judge i in a suit 
brought under sub-section (4) of section 5 ; 


„provided tbat (except as regards the rate of rent bién no further) the decree or order so passed. 
shall not‘operate as res judicata between the parties’ or their representatives in intérest in any suit < or 
proceedings under any other law’, >> 


It is not necessary to refer to other sections of the Act. 1 © cocca l 


` The Act therefore in the Preamble sets out the objects of the Act.. In section 2 
(a)it defined the meaning of the word ‘accommodation’ to mean residential and non= 
residential accommodation in any building or part of the building and in.sectiona (f) 
it laid down in three parts what the reasonable annual rent was, one part dealing 
with accommodaticn constructed before July 1, 1946 and assessed to municipal 
asséssrhent, the sécond’ part with accommodation : so constructed arid'nct assessed to 
. municipal assessment but held by a tenant between April 1, 1942 and June 30, 1946 
and the third part with accommodation ‘construicted:on or: after July 1, 1946 and these 
last two,were to be determined in accordance with the provisions of sectiow 3-A which 
empowered the District Se dos so. Ge cain of this section gavepower :. 


TIS. 
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accommodation. constructed after June'30, 1946, or falling under clause (ii) of:sub- 
section(3) Of-section 2 (f), t.¢.;‘if it wasinot assessed. to municipal’ assessment though 
constructed before July I, 1946 and was not held by, a tenant between April 1, 1942 

and June 30, 1946. Sub-séction (2) of'séction 5-A laid down the factors:to be. taken 
into consideration in determining the reasonable annual rent and-under sub-section, 
(3) the rent so. fixed..was to be the annual reasonable rent ofthe accOmmodation but 
this was subject to the result of a suit filed under sectiori’5 (4)., Therefore under 
section 3-A. the’ District Magistrate was entitled to determine the amount of reagon- 
able annual.rent when cither-of the two facts.on which his power ' depended was 
shown to exist, ĉe., (1) the accommodation was consttucted after June 30, 1946 or: 
‘(2) although it existed previously it was not assessed ‘to - - municipal assessment, ‘and 
had not been held by a tenant:.on rent between April 1, 1942 and. June 30, . ‘1946. 
The District Magistrate’ power. to determine’ the rent. under section 3-A, therefore, 

wastnot confined: to, accérmmodation constructéd after Júne 30; 1946,alone. The rent 
determined by the District Magistrate under section 3-A' was the redsonable‘annual 
rent under the Act subject. to the result of any.suit filed under sub-section (4) of 
section 5. A wrong decision by the District Magistrate . under section 3-A or. an 
order qaade by him in excess of his BEEN under. that section could be rectified by, a 
suit unter séction 5 (4)- 2 ; os ae 


ae hy Ms g ty 


-This provision of the TA it., , section’ 5 TA “povided: for’ ice: bs ties ofi suits, 

` one by a landlord that the reasonable annual rerit was ‘inadequate and (2)' by: the 
tenant that’ the “annual rent was excéssive ‘and (3) ‘also“ by’ the ‘tenant ‘that? the 
agreed ret Was higher than thë reasonable anual rent ‘Hence’ under'this' section 
the appellant landlord’s tight of suit was restricted to challenging the’ inadequaty 
of the reas$nablé ‘annual tent but he could" not sue! for varying the agreed rent. 
The appellant in the present case ‘brought his'suit‘on the ‘ground ' of inadequacy’ of 
the reasonable rent-as determined ‘under ‘section 3-A and ‘cofisequeritly its maintain- 
ability depended on ‘the determination’ of: the! jurisdictional fabt; ie. date of tits 
cogstruction, whether it was before or’ after June-g0, 1946;'‘on the decision -of 
which would depend his right to, bring; the, suit,;, because if there was no new 
consruction, the agreed rent would be operative and; ‘the appellant would have no 
right of suit under section 5 (4).of. the fo ae See ian 


Consequently, iby wrongly deciding'this dunon the Court would be entertain- 
ing a-suit by the landlord for enhancement of 'the agreed rent and: thereby’ assuming 
jurisdiction. it-did not possess: and, the' landlord: would-be circumventing’ the ‘restric: 


tion on his right! tg sue for enhancéinent of agreed rent'which- the law-did: mot: allow. 


As the i TAER raised show the learned Additional Givil Judge. was, alive to: the 
fact that the maintainability of the suit depended on the determination of this ques- 
tion: . The appéllant’ had! $pécifitallyialleged-that- the’ acconimodation: had“been 
constructed after ‘June 30; '1946, a fact'Which ‘was’ ‘denied by thè: respondent. “That 
gave risc- to the first two: issues ‘arid'the Jearned Civil Judge’ held 4 im ties 

“Tam l heme of the ¢ opinion | that iat portion; fof the’ Building’. ih’ “suit “Which has Been 
newly replaced ‘must be treated'as a new accommodation, and hehcée this ‘Court can ‘determine: its 


rent under the provisions of section 5/(4). “In' view of the fact that itis a new a ee ‘ne 
question of agreed, rent arises and the landlord;can bring:a suit or fixation of rent}. p °A., .: % 


Two facts: thicréfore stand out clearly i in the judgment: of' the trial Court (1): that. 
it was the existence ‘of a newly constructed’, accommiddation® ‘Which: gave jurisdiction 
to, thg Court’ to, detérmine its Yeasonable* dinual’ rent: and (2 that‘ ‘as it was. a newly’ 
constructed accommodation; the’ question: i of agreed rent did: not arise. 


i ‘The ‘High Court, in, our. anew: approached,’ ‘the qustion. quite correctly when. it 
stated. that, the .question. for. ‘determination was, whether the accommodation had, 
been’ constructed ] before or after June. 30,. 1946, and that ifi it was constructed befére 
that date the suit was incompetent and if after, ‘the suit would lie. The contention 
raised bý the appellant’in ‘this-Court was that the decision of’ ithe trial- Court: ‘as to 
whether the accommodation was constructed before or ‘after July 3 ly ‘1946, fannot ‘be. 
e 
\ v 
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‘challenged in revision in the High Court and he relied on the following observation 
of Lord Esher M.R., in the Queen v. Commissioner for Special Purposes of the Income Tax-1 


“When an inferior court or tribunal or body, which has to exercise the power of deciding facts, 
is first established by Act of Parliament, the legislature has to consider what powers it will give that 
-tribunal or body. It may in effect say that, if a certain state of facts exists and is shown to such 
„tribunal or body before it proceeds to do certain things, it shall have jurisdiction to do such things, 
but not otherwise. There it is not for them conclusively to decide whether that state of facts exists, 
and, if they exercise the jurisdiction without its existence, what they do may be questioned, and it 
‘will be held that they have acted without jurisdiction. But there is another state of things which 
may exist. ‘The legislature may intrust the tribunal or body with a jurisdiction, which includes 
the jurisdiction to determine whether the preliminary state of facts exists as well as the jurisdiction 
on finding that it does exist, to proceed further or do something more. When the legislature are 
establishing such a tribunal or body with limited jurisdiction, they also have to consider, whateyer 
jurisdiction they give them, whether there shall be any appeal from their decision, for, there will 
be none. In the second of the two cases I have mentioned it is an erroneous application of the 
formula to say that the tribunal cannot give themselvess jurisdiction by wrongly deciding cgrtain 
facts to exist, because the legislature gave them jurisdiction to determine all the facss, including the 
existence: of the preliminary facts on’ which the further exercise of their jurisdiction depends ; and ~ 
if they were given jurisdiction so to decide, without any appeal being given, there is no appeal 
from such exercise of their jurisdiction ’’. NEE 


These observations which relate to inferior Courts or tribunals with limited @frisdic- 
‘tion show that there are two classes of cases dealing with the power of such a tribunal 
(1) where, the legislature entrusts a tribunal with the jurisdiction inclfiding the juris- 
‘diction to determine whether the preliminary state of facts on which the exercise of 
its jurisdiction - depends exists and (2) where the legislature confers jurisdiction on 
such tribunals to proceed in a case where a certain state of facts exists or is shown to 
exist. The difference is that in the former case the tribunal has power to deter- 
mine the facts giving it jurisdiction and in the latter case it has only to $ee that a 
certain state of facts exist. In the present case the appellant asked for a determination 
of reasonable annual rent under section 3-A on the ground that the accommodation 
was constructed after June 30, 1946, and the House Allotment Officer therefore 
had power to determine the-reasonable annual rent. f k 


In order to give jurisdiction to the Civil Court there had_to be in existence a 
reasonable annual rent as defined under section 2 (f) whether it fell within its first 
two clauses or was determined under section 3-A. The reasonable annual rent could 
be varied at the instance of the landlord or the tenant on the ground of its inadequacy 
or excess but the landlord could not bring a suit to vary the agreed rent nor could the 
Court entertain such a suit although it was open tọ the tenant to do so.and the Court 
could at his instance entertain such a suit. The proceedings before the Civil Court 
are not by way of an appeal from any order under section 3-A made by the 


District Magistrate. 


Section 115, Civil Procedure Code, empowers the High Court, in cases where 
no appeal lies, to satisfy itself on three matters: (a) that the order made by the sub- 
ordinate Court is within its jurisdiction ; (b) that the case is one in which the Court 
ought to exercise its jurisdiction; (c) that in exercising the jurisdiction the Court has 
not acted illegally, thatis, in breach of some provision `of law or with material 
‘irregularity, that is, by committing some error of procedure in the course of the 
trial which is material in that it may have affected the ultimate decision. Per Sir 
John Beaumont in Venkatagiri Ayyangar v. Hindu Religious Endowment Board, Madras*, 
Therefore if an erroneous decision of a subordinate Court resulted in its exercising 
jurisdiction not vested in it by lawor failing to exercise the jurisdiction so vested or 
acting with material irregularity or illegality in the exercise of its jurisdiction the 
case for the exercise of powers of revision by the’ High Court is made out. In Joy 
Chand*Lal Babu v. Kamalaksha Chaudhury’, the subordinate Court gave an erroneous 
decision that the loan was a commercial loan and therefore refused to exercise juris- 
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zliction vested in it by law and the Privy Council held that it was open to the High 
Court to interfere in revision under section115, Sir John Beaumont said at pager42: 
“There have been a very large number of decisions of Indian High Courts on section 115 to many 

of which their Lordships have been referred. Some of such decisions prompt the observation that 
High Courts have not always appreciated thatalthough error in a decision of a subordinate Court does 
not by itself iivolve that the subordinate Court has acted illegally orwith material irregularity so as to ` 
justify interference in revision under sub-section (¢), nevertheless, if the erroneous decision results 
in the subordinate Court exercising a jurisdiction not vested in it by law orfailing to exercise a juris- 
diction so vested a case for revision arises under sub-section (a) or-sub-section (6) and sub-section (c) 
can be ignored. The cases of Babu Ram v. Aunnalal' and Hari Bhikaji v. Naro Viskvanath* may be 
mentioned as cases in which a subordinate Court by its own erroneous decision (erroneous that is, in 
view of the High Court) in the one case on a point of limitation and in the other on a question of 
yes judicata, invested itself with a jurisdiction which in law it did not possess į and the High Court 
hald, wrongly . their (ordships think, that it had no power to interfere in revision to prevent such a 
result. Inthe present case their Lordships are of the opinion that the High Court,- on the view 
which it took that the loan was not a commercial loan had power to interfere in revision under sub- 
sectiðn (b) of section 115”. ; 

In Keskardeo Chamria v. Radha Kissen Chamria?, both these judgments of the Privy 

— Council as also the previous judgments in Rajak Amir Hassan Khan v. Sheo Baksh Singh* ' 

-and Balakrishna Udayar v. Vasudeva Aiyar®, were reviewed and it was held that section 
115, Gigil Procedure Code, applies to matters of jurisdiction alone, the irregular exer- 
-cise or non-exercise of it or`the illegal assumption ofit. Thus ifa subordinte Court 
‘had jurisdiction to make the order it made and has not acted in breach of any provi- 
sion of law or committed any error of procedure, which is material and may have 
affected: the ultimate decision, then the H gh Court has no power to interfere, 
But if on,the other hand it decides a jurisdictional fact-erroneously and thereby 
‘assumes jurisdiction not vested in it or deprives itself of jurisdiction so vested, then 
‘the power. of interference under section 115, Civil Procedure Code, becomés 
‘operative. 6 i 


` > The appellant also relied on Rai Brij Raj Krishna v. 8. K. Shaw and Bros®, where 
‘this Court quoted with approval the observations of Lord Eshér in Queen v. Gommis» 
sioger for Special Purposes of the’ Income-tax? and- The Colonial’ Bank of Australia 
v., Willan? where Sir James Colville said :—. Os eee i = eo * 

` “ Accordingly the authorities. . . . . . . . establish that an adjudication by, a Judge 
having jurisdiction over the subject-matter is, if no defect appears on the face of it, to be taken as 


‘conclusive of the facts stated therein and that the Court of Queen’s Bench will not on certiorari quash 
such an adjudication on the ground that any such fact, however essential has.been erroneously found”. 


But these observations can have no application to the-judgment of the Additional 
Civil Judge whose jurisdiction in the present case is to be determined by the 
provisions of section 5 (4) of the Act. And the power of the High Court to correct 
questions of jurisdiction is to be found within the four corners of section 115, Civil 
Procedure Code. If there is an error which falls within this section the Hi 
Court will have. the power to interfere, not otherwise. 


: 
t 


The only question to be.decided in the instant case is as to whether the High 
Court had correctly interfered under section 115, Civil Procedure Code, with the 
order of the Civil Judge. As we have held above, at the instance of the landlord 
the suit was only maintainable if it was based on the inadequacy of the reasonable 
annual rent and for that purpose the necessary jurisdictional fact to be found was the 
date of the construction of the accommodation and if the Court wrongly decided that 
fact and thereby conferred jurisdiction upon itself which it did not possess, it exer" 
cised jurisdiction not vested in it and the matter fell within the rule laid down by the 
Privy Council in Joy Chandlal Babu v. Kamalaksha Chaudhury®. The: High Court 
had the power to, interfere and once it had the power it could determine whether 
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the question of the date of construction was rightly or wrongly decided. The 
High Court held that the Civil Judge had wrongly decided that the construction 
was of a date after June 30, 1946 and therefore fell within section 3-A. 


~ In’ these circumstances the appeal must fail and is dismissed with costs 
throughout. 2 a ae 
' ; —— _ Appeal dismissed, 
SUPREME COURT OF INDIA. | ` 7 a 
[Civil Appellate Jurisdiction]. wee me 
- Present :—T. L. VENKATARAMA Aryvar, P. B. GAJENDRAGADKAR AND 
A. K. Sarxar, JJ.’ í ' ee ar ey haha 
State of Bihar > ' a .» Appellant® ` ``. 
U. : . . é 5 


D. N. Ganguly and others ee Respondents. oo 


General Clauses Act (X of 1897); section 21—Applicabilityp—Powers of appropriate Government under 
section 10 (1) of Industri. isputes Act (XIV of 1947)—Dispute referred to a Tribunal—Power to cancel of 
supersede such a reference if implied under the section. . . J . 
It is well-settled that section 21 of the General Clauses Act (X of 1897) embodies a rule of cons- 
truction and the question whether or not it applies to the provisions of a partiqular statute would 
depend on the subject-matter, context, and the effect of the relevant provisions of the said statute, 
If it is found that the context and effect of the relevant provisions of the said statute is repugnant to 
the application of that rule of construction then it must be concluded that the rule does not apply, 


The scheme of the provisions in chapters III and IV of the Industrial Disputes Act (XIV of 1947) 
appear to be to leave the reference proceedings exclusively within the jurisdiction of the tribunal 
constituted under the Acs and to make their awards binding upon the parties subjecteto the special 
powers conferred on the appropriate Government under sections 17-A and 19. It is only where it 
makes an order in writing referring an industrial dispute to the adjudicatidh of the tribunal that the 
proceedings can commence; but the scheme of the relevant provisions would prima facie seem to be 
inconsistent with any powerin the appropriate Government to cancel the reference under section 10- 
(1). The power to cancel, claimed by the appellant is also inconsistent with the provisions of sections. 
10 (2) and (3) and 12 (5) of the Act. ` ’ - e- 

The-Textile Workers Union v. The State of Punjab, A.I.R. 1957 Punj. 255; and Harendranath Bose 
v. Second Industrial Tribunal, (1958) 2 L.L.J. 188, disapproved. - 
`` Minerva Mills, Ltd. v. Their Workmen, (19°3) S.C.J. 659 : (1954) S.C.R. 465 3 and South India 
Estate Labour Relations Organisation v. The State of Madras, I.L.R: (1954) Mad. 1033 : (1954) 1 M.L. 
Je 515 ; ALR. 1955 Mad. 45, distinguished. 4 

The finding of the High. Court of Patna, that the notification issued by the Government cancele 
ling the two prior notifications referring the industrial disputes to a tribunal -for adjudication is 
invalid and ultra vires, ‘was confirmed ; it was further held that in making the reference the 
Government is doing an administrative act and the appropriate writ is one of mandamus. - 


x 


-> 


_ Appeals by Special Leave from the Judgment and Decree dated the 4th April, 
1956, of the Patna High Court in M.J.C. Nos. 546 and 590 of 1955. A 
- 1J. N. Banerjee, Senior Advocate (R. C. Prasad, Advocate, with him), for 
Appellant. : = ; are. 
Basanta Chandra Ghose, Senior Advocate, (P. K: Chatterjee, Advocate, with him), 
for Respondents Nos.-1-10 and 12-57 in C.A. No. 358 of 1957. : i 
"M. C. Setalvad, Attorney-General of India (Nooni C. Chakravertty and B. P. 
Maheshwari, Advocates, with him), for Respondent No. 59 in C.A. No. 358. of 
1957 and Respondent No. 1 in C.A. No. 359 of 1957. 7 
‘R. Patnaik, Advocate, for Respondent No. 63 in C.A. No. 359 of 1957.9 `>. 


. .. The. Judgment of the Court. was-delivered. by f , l 

Gajendragadkar, 7.—Where an industrial dispute has been referred to a tribunal 
for adjudication by the appropriate Government .under section 10 (1) (d) of the 
Industrial Disputes Act, 1947 (XIV of 1947), can the said governmentreupersede the 
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said reference pending adjudication before the tribunal constituted for that purpose ? 
That is the short question which falls to be considered in these two appeals by 
special leave. The question arises in this way : On October 8, 1954, by Notification 
No. III/DI-1602/54 L-15225, the Governent of Bihar referred an industrial dispute _ 
between the management of the Bata Shoe Co., Ltd. Dighaghat (Patna) and their 
31 workmen, mentioned in annexure ‘A’ in exercise of the powers conferred on 
the said government by section 7 read with section 10(1) of the Act. The dispute 
was whether the dismissal of the workmen in question was justified ; if not, whether 
they were entitled to reinstatement or any other relief. For the adjudication of 
this dispute, an industrial tribunal with Mr. Ali Hassan as the sole member was consti- 
tuted. This was reference No. 10 of 1954. Then, on January 15, 1955, by Noti- 
fication No. III/DI-1601/55 L. 696, a similar industrial dispute between the same 
Bata Company and its 29 other workmen was referred by the Government of Bihar 
to tye same tribunal. This was reference No. 1 of 1955. While the proceedings 
in respect of the two references, which had been consolidated by the tribunal, were 
pending before it and had made some progress, the Government of Bihar issued a 
third, Notification, No. IIT/Di-1601 “of 1955-L-13028 on September 17, 1955, by 
which it purported to supersede the two earlier notifications, to combine the said two 
disput@ into one dispute, to implead the two sets of workmen involved in the two 
said disputes together, to add the Bata Mazdoor Union to the dispute, and to refer it 
to the adjudication of the industrial tribunal of Mr. Ali Hassan as the sole member. 
‘The dispute thus referred to the tribunal was, “ Whether the dismissal of the 60. 
workmen, mentioned in annexure ‘B’ was justified or unjustified ; and to what 
relief, if any, those workmen are entitled?’ On receipt of this notification, the 
tribunal passed an order on September 19, 1955, cancelling the hearing of the two 
prior references which had been fixed for October 3, 1955, and directing that the 
files of the said references should be closed. 


The Bata Company and its workmen then filed two separate applications before 
the High Court of Judicature at Patna under Articles 226 and 227 of the Constitu- 
tioa and prayed that the last notification should be quashed as being illegal and 
ultra vires. These two applications were numbered as M. J. C. Nos. 546 and 590 
of 1955 respectively. On April 4, 1956, the High Court held that the Government 
of Bihar had no power or authority, to supersede the earlier notifications, allowed 
both the applications and issued a writ in the nature of certiorari quashing the im- 
pugned notification of September 17, 1955, and also a writ in the nature of mandamus 
requiring the industrial tribunal to proceed expeditiously with reference-cases Nos. 
10 of 1954 and 1 of 1955 and to bring them to a conclusion in accordance with law. 
Against this order the Government of Bihar applied for and obtained leave from 
this Court on June 26, 1956. That is how the two present appeals have come for 
disposal before us. vs L : 


In both the appeals, the appellant is the State of Bihar and the respondents 
are the Bata Company and its workmen respectively. On behalf of the-appellant, 
it is urged before us that the High Court at Patna was in error in holding that the 
Government of Bihar had no power’ or authority to set aside the two earlier noti» 
fications andto refer the dispute in question for adjudication to the industrial 
tribunal under section 10 (1) of the Act. 


In order to appreciate the background of the impugned notification, it would 
be relevant to mention some material facts. It appears that the workmen of the 
company’s factory at Digha formed a union at the close of the last World War. The 
presidtnt of the said union was Mr. John and its general secretary was Mr. Fateh 
Narain Singh. On June 22, 1947, the company entered into a collective agregment 
with the said union and by mutual consent the Standing Orders and Rules, certi- 
fied under the Industrial Employment (Standing Orders) Act of 1946, were settled. 
The union wag recognised as the sole and exclusive collective bargaining agency 
for the worfarfen of the company. ‘Towards the end of 1954, two groups of the union 
were fogefed and rivalry grew between them. One group was led by Mr. Fateh 
Narain Singh and other by Mr, Bari. On January 22, 1954, the union through its 
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‘general Secretary Mr. Fateh Narain Singh served on the company “ a slow down 
‘notice ” with effect from February 24, 1954, and on February 6, 1954, Mr. Bari 
‘purporting to act as the president of the union asked his followers to go on strike 
. ‘as from February 23, 1954. The demands made by Mr. Fateh Narain Singh gave 
‘rise to conciliation proceedings under the Act and ended in the settlement which 
. «was duly recorded on February 8, 1954. In spite of the said settlement some work- 
cthen, including the sixty workmen in question who supported Mr. Bari, went où 
an illegal strike on February 23, 1954, although as members of the union they were 
bound by the settlement. ‘The majority of the workmen were opposed to the 
strike’ and in fact on February 16, 1954, a letter signed by 500 workmen who 
-disassociated themselves from the strike, was received by the company. “The com- 
spany was requested to make suitable arrangements to enable these workmen to 
‘attend their duties. The strike succeeded only partially because out of 854 work- 
‘men employed in the company’s factory at Digha nearly 500 workmen attende@ the 
‘factory in spite of the threats of the strikers. The strike was declared illegal by 
sthe appellant under section 23 (c) of the Act. Subsequently, the company served 
‘the strikers with charge sheets and in the end, 274 workmen, including the sixty 
-workmen in question, were' dismissed from service by the company. Thgyeafter 
‘the union entered. into negotiations with the company, as a result of which it was 
«agreed that rro strikers would be employed by the company in the same manner 
in.which 76 strikers had already been employed by it. It was further agreed that 
«go strikers were to remain dismissed and not considered eligiblé for employment 
-or for any benefits. In regard to the remaining jo-strikers, the company agreed 
‘to’ consider their cases later on for re-employment. ‘During these negotiations, these 
sixty workmen in question did not make any demand to the management for rè- 
instatement either individually or collectively, nor was their case raised’ bY any other 
-organisation or body of workmen. In the result, so far as theunion was concerned 
the dispute regarding the whole body of strikers who had been dismissed by the 


‘company came to an end by virtue of the agreement between the company and the | 


union, - 


. -Notwithstanding this agreement, Mr. Sinha, the conciliation officer, wrote 
ito the company on Sepiémber 3, 1954, that he desired to’ hold. conciliation 


iproceedings in respect of some of the dismissed workmen. The dispute raised by - 


the ‘sixty workmen was not sponsored by any organisation or body of workmen. 
‘In fact the secretary of the union wrote to the Commissioner of Labour on Septems 
‘ber 22, 1954, that he strongly objected to the alleged dispute of sixty workmen being 
referred to adjudication. It was under these circumstances that the appellant 
‘issued the first two notifications on October 8, 1954, and January 15, 1955. : 

On May 30, 1955, the union made an application before the tribunal alleging 
‘that the majority of the workmen were opposed to the re-instatement of the sixty 
workmen in question and consequently it had interest in the proceedings before 
the tribunal.. Two applications were made before the tribunal by other workmen 
to be joined to the proceedings on the ground that they were opposed to the re- 
‘instatement of the workmen whose cases were pending before the tribunal. All 
‘these applications were rejected by the tribunal. 


It would appear that Mr. Fateh Narain Singh then moved the Department of 


‘Labour, Government of Bihar, and it was apparently pursuant to the representation ` 


‘made by him that the third notification was issued by the appellant superseding the 
“first two notifications and referring the whole dispute afresh to the industrial tribunal 
‘with the union of Mr. Fateh Narain Singh added as a party to the proceedings. 
‘That in brief is the genesis of the impugned notification in the present case. 


_« Dr. Bannerjee for the appellant has urged before us that in dealing with. the 

-question about the powers of the appropriate government under segtion ro (1) of 
the Act, it would be necessary to bear in mind the facts which led to the cancella- 

‘tion of the first two notifications and the issue of the third impugned noWGcation. 

‘He. contends that in issuing the third notification. the appellant has ‘actéd bone fide 
aia 
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and: solely inthe interests of fairplay and justice ; it came to the conclusion that 
it was necessary that the union should be heard before the disputes in question are 
adjudicated upon by the Industrial- Tribunal and that it would be more convenient 
and in the interest of industrial peace and harmony that the dispute should be 
referred to the tribunal in a more comprehensive and consolidated form bringing 
before the tribunal all the parties interested in it. In our opinion, the bona fides 
of the appellant on which. reliance is placed by Dr. Bannerjee are really not 
relevant for determining the appellant’s powers under section 10 (1) of the Act. If 
the appellant has authority to cancel the notification issued under section 10 (1), and 
if the validity of the cancelling notification is challenged on the ground of mala fides 
it may be relevant and material to inquire into the motives of the appellant. But if 
the appellant has no authority to cancel or revoke a notification issued under 
section 10 (1), the bona fides of the appellant can hardly validate the impugned 

ellation. That is why, we think, the appellant: cannot base its arguments on 
the alleged bona fides of its conduct. . 


It is conceded by Dr. Bannerjee that the Act does not expressly confer any power 
on the-appropriate government to cancel or supersede a reference made under sec- 
tion Ko of the Act. He, however, argues that the power to cancel or supersede 
such a Peference must be held to be implied, and in support of his argument he relies 
on the provisions of section 21 of the General Clauses Act, 1897 (X of 1897). 
Section 21 prOvides that : 


“‘where, by any Central Act or Regulation, a power to issue notifications, orders, rules or 
bye-laws is conferred, then that power includes a power, exercisable in the like manner and subject 
to the like Sanction and conditions (ifan to add to, amend, vary or rescind any notifications, 
orders, rules or bye-laws so issued *’. . i A ; 

It is well settled that this section. embodies a rule of construction and the 
question whether of not it applies to the provisions of a particular statute would 
depend on the subject-matter, context, and the effect, of the relevant provisions of 
the said statute. In other words it would be necessary to examine carefully the 
scheme of the. Act, its object and all its relevant and material provisions before 
deciding whether by the application of the rule of construction enunciated by section 
21, the appellant’s contention is justified that the power to cancel the reference made 
under section 10 (1) can be said to vest in the appropriate government by necessary 
implication. If we come to the conclusion that the context and effect of the 
relevant provisions is repugnant to the application of the said rule of construction, 
the appellant would not be entitled to invoke the assistance of the said section. We 
must, therefore, proceed to examine the relevant provisions of the Act itself. 


It is clear that the policy of the Act is to secure and preserve good relations 
between the employers and their workmen and to maintain industrial peace and 
harmony. It is with this object that section 3 of the Act contemplates the establish- 
ment of the Works Committees whose duty it is to promote measures for securing 
and preserving amity and good relations between the employers and the workmen. 
If the Works Committee is unable to .settle the disputes arising between the 
employer and his workmen, conciliation officers and the boards of conciliation offer 
assistance to the parties to settle their disputes. Sections 3, 4, 5, 12 and 13 refer 
to the ‘working of this machinery contemplated by the Act. It is only where the 
conciliation machinery fails to bring about settlement between the parties that the 
Act contemplates compulsory adjudication of the industrial disputes by Tabour 
Courts and tribunals as the last alternative. The appropriate government is autho- 
rise@ to constitute labour Courts.and tribunals under and subject to the provisions 
of section 7 and section 7-A respectively. It is in respect of the compulsory adjudi- 
cation that under section 10, the appropriate government is given wide discretion 
to decide whether or not the dispute between the employer and his employees should, 
be referred to the board, Court or tribunal. Section 10 (1) (d) provides inter glia 
that whergøfħe appropriate government is of opinion that any industrial ' dispute. 
exists apprehended, it.may at any time, by order in writing refer the dispute 
tọ, a “tribunal for adjudication. The condition precedent for the reference to the 
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industrial tribunal is that the appropriate government must be satisfied that an 
industrial dispute exists or is apprehended. It is not in every case where the parties - 
allege the existence of an industrial dispute that a reference would be made under 
section 10 (1) ; it is only where the test of subjective satisfaction of the appropriate 
government is satisfied that the reference can be made. Thus it is clear that the 
appropriate government is given an important voice in the matter of permitting 
industrial disputes to seek adjudication by reference to the industrial tribunal. | But 
once an order in writing is made by the appropriate government referring an in= 
dustrial dispute to the tribunal for adjudication under section 10 (1), proceedings 
before the tribunal are deemed to have commenced and they are deemed to have 
concluded on the day on which the award made by the tribunal becomes enforceable 
under section 17-A. This is the effect of section 20 (3) of the Act. ‘This provision 
shows that after the dispute is referred'to the tribunal, during the continuance 
of the reference proceedings, it is the tribunal which is seized of the dispute and which 
can exercise jurisdiction in respect of it. The appropriate government can act in 
respect of a reference pending adjudication before a tribunal only under section 10 
(5) of the Act, which authorises it to add other parties to the pending dispute subject 
to the conditions mentioned in thesaid provision. It would therefore be reasonable 
to hold that except for cases falling under section 10 (5) the appropriate goveffiment 
stands outside the reference proceedings, which are under the control and jurisdiction 
of the tribunal itself. Even after the award is made it is obligatory on the appropriate 
government under section 17 (1) to publish the said award within a period of thirty 
days from the date of its receipt by the appropriate government. Sub-section (2) 
of section 17 says that subject to the provisions of section: 17-A, the award published 
under subesection (1) of section 17 shall be final and shall not be called in question 
by any Court in any manner whatsoever. Section 19 (3) provides thatean award 
shall, subject to the other provisions of section 19, remain in operation for a period 
of one year from the date on which it becomes enforceable under section 17-A. 
It is true that sections 17-A and 19 confer on‘the appropriate government powers to 
modify the provisions of the award or limit the period of its. operation but it is un- 
necessary to refer to these provisions in detail. The scheme of the provisions*in 
- Chapters III and IV of the Act would thus appear to be to leave the refererice proceed- 
ings exclusively within the jurisdiction of the tribunals constituted under the Act 
and to make the awards of such tribunals binding between the parties, subject to the 
special powers conferred on the appropriate government under sections 17-A and 19. 
The appropriate government undoubtedly ‘has the initiative in the matter, It is 
only where it makes an order in writing referring an industrial dispute to the adjudi- 
cation of the tribunal that the reference proceedings can commence ; but the scheme 
of the relevant provisions would prima facie seem to be inconsistent with any power 
in the appropriate government to cancel the reference made under section 10 (1). ` 


` The power clainied by the appellant to-cancel a reference made under section 

ro (1) seems also to be inconsistent with some other provisions of the Act. The 

. proviso to section 10 lays down that the appropriate government shall refer a dispute 
relating to the public utility service when a notice under section 22 has been given, 
unless it considers that the notice has been frivolously or vexatiously given, or.that it 
would be inexpedient to refer the dispute. This proviso indicates that in regard to a 
dispute relating to public utility concerns normally the government is expected to 
refer it for adjudication. In such a case if the government makes the reference it is 
difficult to appreciate that it would be open to the government pending the proceed- 
ings of the said reference before the Industrial Tribunal to cancel the reference and 
supersede its original order in that behalf. Section 10, sub-section (2) deals with the 
case where the parties to an industrial dispute apply to the appropriate government 
in the.prescribed manner, either jointly or separately, for a reference of the dispute 
to the appropriate authority, and it provides that-in such a case if the appropriate 
government is satisfied that the persons applying represent the majority of each party 
it shall make the reference accordingly. In such a case all that the go ent has 
to satisfy itself about is the fact that the demand for reference is made by the Nagjority 
of each pagty, and once this condition is satisfied, the government is under obliga- 
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tion to refer the’ dispute for industrial adjudication. It is inconceivable that in such 
a‘case the , ernment can claim-power to cancel a reference made under section 
ro (2). Indeed in the course of his arguments, Dr. Bannerjee fairly conceded that it 
would be difficult to sustain a claim for an implied power of cancellation in respect 
of a reference made under section 10 (2). 


There is another consideration which is relevant in dealing with this question. 
Section 12 which deals with the duties of the conciliation officer provides in substance 
that the conciliation officer should try his best to bring about settlement between the 
parties. If no settlement is arrived at, the conciliation officer has to make a report 
to the appropriate government, as provided i in sub-section (4) of section 12. ‘This. 
r¢port must contain a full statement of the relevant facts and circumstances and the 
reasons on account of which in the opinion of the officer the settlement could not be’ 
arriyed at. Sub-section (5) then lays down that if, on a consideration of the report, 
the appropriate government is satisfied that there is a case for reference to a Board, 
Labour Court, Tribunal or National Tribunal, it may make such a reference. Where: 
. the appropriate government does not make such a reference it shall record and: 
communicate to the parties concerned its reasons therefor. This provision imposes on- 
the aPygopriate government an obligation to record its reasons for not making a- 
reference after receiving a report from the conciliation officer and to communicate: 
the said reasons to the parties concerned. It would show that when the efforts of the 
conciliation officer fail to settle a dispute, on receipt of the conciliation officer’s 
report by the appropriate government, the government would normally refer the dis- 
pute for adjudication ; but if the government is not satisfied that a reference should 
be made, it is required to communicate its reasons for its decision to the parties. 
concernede If the appellant’s argument is accepted, it would mean that even after 
the order’ is made ky the appropriate government under section 10 (1), the said 
government can cancel the said order without giving any reasons. This position is 
clearly inconsistent with the policy underlying the provisions of section 12 (5) of the 
Act. In our opinion, if the legislature had intended to confer on the appropriate 
go®ernment the power to cancel an order made under section 10 (1), the legislature 
would have made a specific provision in that behalf and would have prescribed 
appropriate limitations on the exercise’of the said power. - EE 


. Itis, however, urged. that if a dispute referred to. the industrial tibunal under 
section 10 (1) is settled between the parties, the only remedy for giving effect to 
such a compromise would be-to cancel the reference and to take the proceedings 
out of the jurisdiction of the industrial tribunal. This argument is based on the 
assumption that the industrial tribunal would have to ignore the settlement by 
the parties of their dispute pending before it and would have to make an award 
on the merits in spite of the said settlement. We are not satisfied that this argument 
is well-founded. -It is true that the-Act does not contain any. provision, specifically 
authorising the industrial tribunal to record a compromise and pass an award in 
its terms corresponding to: the provisions of Order 23, rule 3 of the Code of 
Civil Procedure. But it would be-very unreasonable to`assume that the industrial 
tribunal would insist upon dealing with the dispute on the merits even after -it is 
informed that the dispute has been amicably settled between the parties. We have 
already indicated that amicable settlements of industrial disputes -which generally 
lead to industrial peace and harmony are the primary objects of this Act. Settles 
ments reached before the conciliation officers or boards are specifically dealt with: by 
sections 12 (2) and 13 (3) andthe same are made binding under section 18." Theré 
an, ° therefore, be no- doubt that ‘if an industrial dispute before a tribunal is 
amicably settled, the tribunal would immediately agree to make an award in terms 
of the settlement between the parties. It was stated before us at the bar that in- 
numerable awards had been made by industrial tribunals in terms of the settlements 
between the parties. In this connexion we-may incidentally refer to the provisidns 
of section (b). of the Industrial Disputes (Appellate Tribunal) Act, 1950 (XLVIII 

of 19 hich expressly refer‘to an award or decision of an industrial tribunal made 
with the consent of the parties. -It is true that this Act’is no‘longer in force; but 
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when it was in force, in providing for appeals to. the AppéHate Tribinal set up under 
the said Act, the legislature had recognised the making of awards by the industrial: 
tribunals with the consent of the parties. Therefore, we cannot accept the argument 
that conciliation of reference would be necessary in order to give effect to the 
amicable settlement of the dispute reached by the’ parties pending proceedings 
before.the industrial tribunal. 


In this connexion it may be relevant to refer to some other provisions of the Act, 
which impose restrictions on the parties during the pendency of the reference pro- 
ceedings. Under section 10 (3), where an industrial dispute has been referred to 
an industrial tribunal, the appropriate government may by order prohibit the contia 
nuance of any strike of lock-out in connexion with such dispute which may be in 
existence on the date of the reference. Similarly, under section 33, during the pen-. 
dency.of the proceedings before an industrial tribunal, no employer shall (a) im 
regard to any matter connected with the dispute, alter, to the prejudice of the work-: 
men concerned in such dispute, the conditions of service applicable to them imme- 
diately before the commencement of such proceedings or (b) for any misconduct con- 
nected with the dispute, discharge or punish, whether. by dismissal or otherwise, any 
workmen concerned in such dispute, save with the express-permission in writigéof the 
authority before which the proceeding is pending. Failure to comply with the 
provisions of section 33 (1) is made punishable under section 31 of tle Act. These 
provisions show that during the pendency of the proceedings before the industrial 
tribunal the parties to the dispute are expected to maintain status quo and not to take 
any action which would disturb industrial peace or prejudice a fair trial pefore the 
industrial tribunal. Ifthe power to cancel a reference made under section 10 (1) is 
held to be implied, the proceedings before the industrial tribunal can be terminated: 
and superseded at any stage and obligations and liabilities incurred by the parties 
during the pendency of the proceedings would be materially afvcted. It is because, 
all these provisions are intended to operate as a self-contained Code governing the 
compulsory adjudication of industrial disputes under the Act, that section 15 enjoins 
upon the industrial tribunals to.hold their proceedings expeditiously and to subrhit 
their awards as soon as it is practicable on the conclusion of the proceedings to the 
appropriate government. Thus time is usually of essential importance in industrial 
adjudications and so the Act imposes an obligation on the industrial tribunals to 
deal with their proceedings as expeditiously as possible. If the appropriate govern- 
ment has by implication the power to cancel its order passed under section 10 (1); 
the proceedings before the industrial tribunal would be rendered wholly ineffective 
by the exercise of such power. $ } i ; 


Apart from these provisions of the Act, on general principles it seems rather 
difficult to accept the argument that the appropriate government should have an - 
implied power to cancel itsown order made under section 10 (1). If on the 
representation made by the employer or his workmen the appropriate government 
considers -the matter fully and reaches the conclusion that an industrial dispute 
exists or is apprehended and then makes the reference, under section 10 (1), 
there. appears to be no reason or principle tq support the contention that it has an 
implied power to cancel its order and put an end to the reference proceedings 
initiated by itself. In-dealing with this question it is important to bear in mind that 
power to cancel its order made under section 10 (1), which the appellant claims, is 
an absolute power; it is not as if the power to cancel implies the obligation to make 
another reference in respect of the dispute in question ; it is not as if the exercise 
of the power is subject to the condition that reasons for cancellation of the order 
should be set out. If the power claimed, by the appellant is conceded to the 
appropriate government it would be open to. the appropriate government to 
terminate the proceedings before the tribunal at any stage and not to refer the 
industrial dispute to any other industrial tribunal at all. The discretion given to 
the appropriate government under section 19 (1) in the matter of referriyg industrial 
disputes to industrial tribunals is very wide; but it seems the power cel, 
which is claimed is wider still ; and itis claimed by.-implication on the strength of 
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section 21-of the General- Clauses Act. We have no hesitation in’ holding that -the- 
rule of construction enunciated by. section 21 of the General Clauses Actin so far as, 
it-refers to the power of rescinding or cancelling the original -order cannot be invoked, 
in respect of the provisions of section 10 (1) of the Industrial Disputes Act. g 


It would now be necessary to refer to the decisions to which our‘attention was.’ 
invited in the course of arguments. . For the appellant Dr. Bannerjee has strongly 
relied on the decision of this Court in Minerva Mills Ltd v. Their Workmen!. He 
contends that Mahajan, J., who delivered the judgment of the Court, has expressly 
observed in his judgment that from the relevant provisions of the Act ” i 

“it could not be held that it was implicit in section 7 that the government could not withdraw 
a dispute referred to a tribunal or make the appointment of a tribunal for a limited period of time,.’?” 
The argument is that this observation shows that the government can withdraw a 
pending reference from one tribunal and refer it to another tribunal, and, according 
to the appellant, that is exactly what has been done by it in the present case. In the 


wo case of Minerva Mills Ltd.1, however, the qusstion about the implied power of the 


- appropriate government to cancel its order made under section 10 did not arise for - 
consideration. The point which was raised by the appellant was that the government 
had no‘gower to appoint a tribunal for a limited. duration ; and the argument was . 
that if industrial disputes are referred to a tribunal, all the said disputes must be - 
determined by the said tribunal-and not by any other tribunal, notwithstanding that 
the appointment of the original tribunal was for a limited duration. The’ first 
tribunal in the said case had been appointed on June 15, 1952, and some industrial 
disputes had been referred to it. The tribunal was appointed for one year. During - 
its tenuré the tribunal disposed of some of the disputes referred to it, but four dis- 
putes still remained undisposed of. For disposing of these references, a second. 
tribunal was appointed on June 27, 1952. The validity of the constitution of the 
second tribunal was impugned by the appellant and it was urged that it is the first . 
tribunal alone which can and must try the remaining disputes. This argument was- 
rejected by this Court, and it was held that it was perfectly competent to the ap-- 
propriate government to appoint a tribunal for a limited duration. It would be 
noticed that in this case there was no question of cancelling an order made under 
section 10 (1), The said order remained in force, and the only step which the govern- - 
ment took was to make an order constituting a fresh tribunal to dispose of the re- - 
ferencés which had not been adjudicated upon by the first tribunal. It was on these 
facts that this Court took the view that it was competent to the government to refer - 
the said remaining disputes for adjudication to the second tribunal. Strictly speak: - 
ing there was no occasion to withdraw any dispute from the first tribunal; the- 
first tribunal had ceased to exist ; and so there was no tribunal which could deal with 
the remaining disputes already referred under section 10 (1). That is why the govern- 
ment purported to appoint a second tribunal to deal with the said dispute. In our 
opinion, the decision in the Minerva Mills Ltd.14, cannot be cited in support of the 
proposition that the appellant has power to cancel the order of reference made- 
by it under section 10 (1). 


The decision of this Court in Strawboard Manufacturing Co. Ltd., v. Gutta Mills 
Workers’ Union®, is then cited in support of the proposition that the appellant has 
implied power to cancel its order made under section ro'(1). In this case, the 
government of the State of Uttar Pradesh had referred an industrial dispute to the 
Labour Commissioner on February 18, 1950, and had directed the Commissioner 
to make his award not later than April 5, 1950. While the proceedings were pend-- 
ing b@fore the Commissioner, two additional issues were referred to him. Ultimately, 
the award was made on April 13, and it was sought to be validated by the issue of a 
notification by the Governor of Uttar Pradesh on April 26, by which the time for 
making the award was retrospectively extended upto April 30, 1950. This Court 






held that the nptification retrospectively extending the period to make the award was~ 
1. (93) S.C.J. 659 : 1954 S.C.R. 465. (1953) 1 M.L.J, 427. y 
2. 1953 S.G.R. 439: 1953 S.G.J, 104: e : 
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invalid. Since the award had been made beyond the period prescribed by the 
original notification, it was void. It is, however, argued that in dealing. with the 
question of the validity of the award it was observed by Das, J., (as he then was) 
‘In the circumstances, if the State Governngent took-the view that the addition of those two 
ì ssues would render the time specified in the original order inadequate for the purpose it should have 
cancelled the previous notification and issued a frésh notification referring all the issues to the adjudi- 
cator and specifying a fresh period of time within which he was to make his award. ane State 
Government did-not adopt that course.’?- 
As we read the judgment, we are not inclined to accept the appellant’s assumption 
that the passage just cited expresses the view accepted by this Court. Read in its 
context the said passage appears to state the argument urged by Dr. Tek Chand on 
behalf of the appellant. The appellant appears to have urged in substance that if the 
State Government thought that the addition of new issues referred to the Commis- 
sioner by subsequent notification made it ifficult for him to submit his award within 
the specified time, the local government should have cancelled the original 
reference, made a fresh comprehensive reference and given him requisite time for ewm» 
making his award. Since that was not done, the position could not be rectified by 
the issue of the impugned notification retrospectively extending the time originally 
fixed. It is in connexion with this argument that the statement on whichetBliance 
is placed was apparently made by the learned counsel for the appellant. If that 
be the true position, no argument can be based on these observations. ® It is conceded 
that the question about the power of the appropriate govérnment to cancel an order 
of reference made under section 10 (1) did not arise for discussion or decision in 


this case. ° 


The third decision to which ee has been made in support of the appellant’s 
‘case is the decision of Bishan Narain, J., in The Textile Workers’ Union, Amritsar v. 
The State of Punjab and others}. Bishan Narain, J., appears to*have taken the view 
that the power to cancel an order of reference made under section 10 (1) can be 
implied by invoking section 21 of the General Clauses Act, because he thought that > 
by the exercise of such a power, the appropriate government may be able to achigve 
the object of preserving industrial peace and harmony. The judgment shows that 
the learned Judge was conscious of the fact that 

“this conclusion may have the effect of weakening a trade union’s power of negotiation and 

may encourage the individual firms to deal directly with its (their) own workmen but it is a matter 
of policy with which I have nothing to do in these proceedings.” ` 
In dealing with the present question, we would not be concerned with any question 
of policy. Nevertheless, it may be pertinent to state that on the conclusion which we 
have reached in the present case there would be no scope for entertaining the 
-apprehensions mentioned by the learned judge. As we have already indicated, the 
scheme of the Act plainly appears to be to leave the conduct and final decision of the - 
industrial dispute to the industrial tribunal once an order of reference is made under - 
section 10 (1) by the appropriate govêrnment. We must accordingly hold that Bishan 
Narain, J., was in error in taking the view that the appropriate government has power 
to cancel its own order made under section 10 (1) of the Act. ` 


The decision of the Kerala High Court in Dyyappen Mills (Private) Ltd., Trichur 
v. State of Travancore-Cochin and others?, is not of much assistance because in ‘this case 
the learned Judges appear to have taken the view that the first tribunal before which 
the industrial dispute was pending had ceased to exist at the material time when the 
«dispute was referred by the local government for adjudication to the second tribunal. 
If that be the true position, the conclusion of the learned Judges would be supported 
by the decision of this Court in Minerva Mills Lid’. 


Then, in regard to the observations made by Sinha, J., in Harendranath Bose v. 
Second Industrial Tribunal’, it is clear that the learned Judge was in error in seeking to 
support his view that the appropriate government can cancel its ordeg made under 
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section 10 (1) by the observations found in the judgment of this Court in Strawboard 
Manufacturing Co., Ltd. We have already stated that the said observations are really 
a part of the arguments urged by the appellant before this Court in that case and 


~ are not obiter observations made by the-learned Judge. 


The last case to which reference must be made is the decision of Rajamannar, 
C.J. and Venkatarama Aiyar, J., in South India Estate Labour Relations Organisation v. 
The State of Madras*. In this case the Madras Government had purported to amend 
the reference made by it under section 10 of the Act and the validity of this amend- 
ment was challenged before the Court. This objection was repelled on the ground 
that it would be open to the government to make an independent reference concern- 
ing any matter not covered by the previous reference. That it took the form of 
an amendment to the existing reference and not additional reference is a mere techni- 
cality which does not merit any interference in the writ proceedings. The objection 
was dhe of form and was without substance. It would thus appear that the question 
before the Court was whether the appropriate government can amend the reference 
originally made under section 10 so far as the new matters not covered by the 
original reference are concerned, and the Court held that what the appropriate 
goverifngnt could have achieved by making an independent reference, it sought to 
do by amending the original reference itself. This decision would not assist the 
appellant becamse in the present case we are not considering the power of the 
government to amend, or add to, a reference made under section 10, (1). Our 
present decision is confined to the narrow question as to whether an order of 
reference.made by the appropriate government under section ro (1) can be 
subsequently cancelled or superseded by it. 


We mifist therefore confirm the finding made by the learned Judges of the High 
Court at Patna, that ¢he notification issued by the appellant cancelling the first two 
notifications is invalid and ultra vires. 


That takes us to. the question as to the form in which the final order should be 
passed in the present appeals. The High Court has purported to issue a writ of 
certiorari against the. State Government quashing the impugned notification. It has 
however, been held by this Court in The State of Madras v. C. P. Sarathy® that in mak- 
ing a reference under section 10 (1) the appropriate government is doing an adminis- 
trative act and the fact that it has-to form an opinion as to the factual existence of 
an industrial dispute as a preliminary step to the discharge of its function does not 
make it any the less administrative in character. That being so, we think it would 
be more appropriate to issue a writ of mandamus against the appellant in ‘respect of 
the impugned notification. We would also like to add that since the first two induse 
trial disputes referred by the appellant under the first two notifications have 
remained pending before the tribunal for a fairly long time, it is desirable that the 
tribunal’ should take up these references on its file and dispose of them as 
expeditiously as possible. 


` In the result, the appeals fail and must be dismissed with costs. . 
Appeals dismissed. 
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a .' ‘+ .". SUPREME COURT OF INDIA. ; 
[Civil Appellate Jurisdiction.] f Of 
Present :—B. P. Sma, S. J. Imam ann J. L. Kapur, JJ. 


Chennuru Gavararaju Chetty > _ .. Appellant* 
v. ‘ TE. 
Chennuru Sitaramamurthy Chetty and others <- Respondents. 


Parinership—Renewal of lease of partnership by one of the partners—How far enures for benefit of 
partnership—Trasts Act (IT of 1882), sections 88 and go—Applicability. 


There is no absolute rule of law or equity that a renewal of a lease by one partner, must neces» 
sarily enure for the benefit of all the partners. There is a presumption of fact, as distinguished ffom 
a presumption of law, that there is an equity in favour of the renewal of the lease enuring for the 
benefit of all the partners. But such a presumption being one of fact, is rebuttable, and must,sthere- 
fore, depend upon the facts and circumstances of each case. . 


In the instant case, the facts that the parties deliberately chose to fix the term of the partnershifiqn, 


as conterminous with the term of the lease (and licence for manufacture of salt on the lands) ending 
with the year 1942; that they did not, in express terms, or by necessary implication, make any pro- 
vision for extending the period of the partnership or for renewal of the lease and the necessarplicence; 
that there was no averment or proof of any clandestine acts on the part of the ex-partner M obtaining 
the renewal of the lease; that the special nature of the business required personal efficiency and good 
conduct on the part of the actual managing agents; and no funds of the expiring*partnership or any 
goodwill of the partnership was utilised for obtaining the fresh lease; that the fresh lease and licence 
were granted to the ex-partner in consideration of his personal qualities of good management and 
good conduct ; that the parties were noton the best of terms during the last five years of the partner- 
ship, and finally, that the lease and the permanent licence were actually granted aftesethe partner- 
ship stood automatically dissolved at the end of 1942, are all facts and circumstances which point 
to only one conclusion, namely, that the renewal of the lease was not intended to be gor the benefit 
ofall the quondam partners. ‘Those facts’and circumstances amply rebut any presumption of fact 
that the lease should enure to the benefit of all the parties, ° 3 


Sitaramamurihy Chetty v. Guruswamy Chetty, (1949) 1 M.L.J. 400, reversed. 


Appeal from the Judgment and Decree dated the roth December, 1948, fof 
the Madias High Court in Regular First Appeal No. 609 of 1946 arising out of the 
Judgment and Decree dated the goth March, 1946 of the Court of the Subordinate 
judge of Chicacole in Original Suit No.'1 of 1943. : f š 

A. V. Viswanatha Sastri, Senior Advocate, R. Ganapathy Iyer, Advocate with him, 
for Appellant. 


- K. N. Rajagopal Sasiri and M. S. K. Sasiri, Advocates, for Respondent. ->~ 


The Judgment of the Court was delivered by , OSU oy 
- Sinha, J.—The only question for determination in this appeal by the first de> 
fendant, on a certificate granted by the High Court of Madras, is whether the res 
newal of a lease for running a salt factory, granted by the Government in favour 
of the appellant and others (defendants 1 to 7), could be treated as an asset of the 
dissolved partnership between the contesting parties. The trial Court decided this 
question in favour of the contesting defendants. On appeal by the plaintiffs and. 
some defendants on the side of the plaintiffs, the High Court of Madras determined 
this controversy in favour of those appellants. Hence, this appeal by the first de- 
fendant whose interest is identical with that of defendants 2 to 7. The reference 
in this judgment to “ appellant ”’ will, thus, include the interest of the other non- 
appealing defendants also. 


The relevant facts of this case, upon which the appeal depends, may shortly 
be stated as follows : The contesting parties used to carry on the business of salt. 
manufacture in accordance with the rules laid down by the Government under the 
Madras Salt Act (Madras Act IV of 1889) (which will, hereinafter, be referred to as 
the.Act.) It is not permissible to manufacture salt otherwise than under the 
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provisions of the Act. The land and the factory where salt used to be 
manufactured by the parties, are Government property. It appears that 
the first plaintiff, the father of plaintiffs 2 to 4, plaintiff 5, the first defendant 
and the deceased father of defendants 2 to 7, had made bids for the lease 
of the land and the factory, and the highest bid of the defendants aforesaid, was 
accepted ; and in pursuance thereof, a lease for 17 years from January, 1926, 
to December, 1942, was granted by: the Government in favour of the first 
defendant and the father of defendants-2 to 7. By a deed of partnership, dated 
March 18, 1926, the first plaintiff with a two-anna share, the father of plaintiffs 
2to4, having asimilar share, and plaintiff 5 with another two-anna share, on 
the one hand, and the first defendant, having a five-anna share and the father of 
defendants 2 to 7, with the remaining five-anna share, entered into a partnership 
for running the salt factory. The terms of the partnership will have to be discussed 
in detail hereinafter. They contributed a sum of Rs. 30,000 for paying the pre- 
mium for the lease and for other incidental expenses in running the -factory, in 
» proportion to the shares just indicated. The father of defendants 2 to 7 who had 
a five-anna share in the business, died in August, 1935, and the defendants 2 to 7 
were admitted as partners in place of their father. In accordance with the rules 
of the Salt Department, the requisite licence for the manufacture of salt, was granted 
to the first defendant and the father of the defendants 2 to 7, in whose name, 
the lease also st8od. In or about the year 1939, differences arose between the parties 
but the business continued to be carried on by the defendants 1 to 7. In August, 
1941, in accordance with the changed policy of the Government, which substituted 
the practiwe of settling salt leases by renewal of the lease in favour of those lease- 
. holders whose conduct had been satisfactory in the opinion of the Department, for 
the old pr&ctice of settling salt leases to highest bidders, the Collector enquired from 
the old lease-holders whose record. had been satisfactory from the point of view of 
the Salt Department, whether they would take renewal for a period of 25 years. 
The appellant as also the other defendants aforesaid, their conduct having been 
satisfactory, were amongst those lessees who had been invited to make applications 
for the renewal of their leases. Accordingly, they made their application in July, 
1942, and a fresh lease for 25 years, was granted to them on April 15, 1943, for the 
period January, 1943 to December, 1967, in pursuance of the Collector’s order passed 
in November, 1942 (Exhibit P-15 (a)). The terms of the new lease will have to be 
discussed later in the course of this judgment. As the term of the previous lease and 
of the licence to manufacture and sell salt-which was the partnership business—was 
to expire at the end of December, 1942, one of the contesting defendants, served a 
notice upon one of the plaintiffs to the effect that as the partnership was expiring 
at the end of the month, the partners should settle their accounts, and make arrange- 
iments for the disposal of the unsold stock of 82,102 maunds of salt. The reply to 
the notice was given on December 28, 1942, through an advocate, alleging inter alia 
that the application for the renewal of the lease for a period of 25 years, had been 
made on behalf and with the consent of all the partners, and that, thus, the partner- 
ship business was agreed to be continued even after the expiry of the term of the 
previous partnership, The answer further attributed fraud and “ evil intention ” 
to the other party. The answer also called upon the defendants to pay a penalty 
of Rs, 2;500 per head, and to hand over the entire partnership lease property to 
the plaintiffs’ party. Thus, the exchange of the notices aforesaid, was a prelude. to 
the institution of the suit on January 5, 1943,.that is to say, even before the fresh 
lease had been executed by the Government in favour of the contesting defendants 
1to 7. i 


The suit was instituted on the footing that the original partnership continued 
even after December, 1942, inasmuch as the fresh lease had been obtained in pursuance 
of a unanimous resolution of all the partners to obtain the new lease for the partnership 
business, By an alternative case also was sought to be made out that even if the 


partne did not continue after December, 1942, as a result of the acts of the 
defendants the benefit-of the fresh lease for 25 years should be treated- as an asset 
e 
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of the dissolved partnership business, and should be taken into account in the process 

of dissolution of the partnership. The plaint as framed, contained a large number of 
reliefs to which, the plaintiffs claimed, they were entitled, for example, a declara- 
tion that the partnership was continuing, and that the defendants 1 to 7 had forfeited 
their rights in the partnership as a result of their fraudulent acts, an injunction 
restraining defendants 1 to,7 from carrying on the salt works independently of the 
partnership and on their own account, and the declaration that the renewal of the 
lease in the name of the defendants 1 to 7, for a further period of 25 years, was for the 
benefit of the partnership. But at the trial, the plaintiffs, perhaps, realizing the weak- 
ness of their position, elected to put in a memorandum in the trial Court on February, . 
8, 1946, confining their prayers to reliefs on the basis of a dissolved partnership, and 
giving up other reliefs, which they claimed on the footing of the partnership séill | 
continuing. Thus, at the trial, the reliefs claimed were confined to taking accounts 
between the parties of the dissolved partnership, and treating the fresh lease fgr 25 
years, as part of the assets of the dissolved firm. It is, therefore, not necessar to 
refer to the defendants’ written statement, except with reference to the plainutie æ 
claim to have the renewed lease for 25 years treated as an asset of the dissolved parte 
nership. ‘The contesting defendants 1 to 7 stoutly denied that the plaintiffs’ claim 

in respect of the fresh lease for 25 years, was well-founded. ‘They asserted ghat they 
only were entitled to run the business on the fresh lease and licence meant only for 
their benefit and not for the benefit of the dissolved partnership, ° 


The trial Court passed a preliminary decree, declaring that the partnership 
stood dissolved on December 31, 1942, and for taking accounts. As regards the 
benefit of the renewed lease for 25 years, the trial Court negatived the”plaintiff’s 
claim that the dissolved partnership carried any firm or trade name, whigh could be 
said to have any tangible good-will, and that the defendants could not be restrained 
from carrying on the business in their own names as they had bten doing in the past. 
After expressing a doubt as to whether there was any good-will of a particular firm 
name, the Court directed that “ the Commissioner is authorized to sell the good-will 
of the old firm for what it is worth by way of realization of the assets of che 
dissolved firm as amongst the partners.” In effect, therefore, the trial Court decided 
that the plaintiffs were not entitled to the benefit of the new lease. l 


On appeal to the High Court, the learned Chief Justice, delivering the judg- 
ment of the Division Bench, came to the conclusion that the plaintiffs’ case that the 
fresh lease had been obtained as a result of the resolution of the partners to carry on 
the business after the lapse of the specific period of the partnership which came to an 
end in December, 1942, had not been made out. But on the alternative plea of the 
plaintiffs, the Court, after an elaborate discussion of English and Indian law on the 
subject, held that the plaintiffs, were entitlted to treat the new lease as an asset of the 
dissolved partnership. The conclusion of the High Court may better be stated in its 
own words, as follows : - 


“In conclusion, we hold that the new lease obtained by Defendants 1 to 7 in renewal of the old 
lease which formed the subject-matter of the partnership, must be held by them for the benefit of the 
other members of the partnership, who are entitled to share in the advantage gained by Defendants 
1to7. As the lease itself was executed after the termination of the partnership and as it is not the 
case of the Appellants that any one other than Defendants r to 7 had furnished the consideration 
for the new lease, the benefit of the renewal alone will be treated as an asset of the partnership which 
terminated on 31st December, 1942 and a value placed on it. The Commissioner appointed by 
the lower Court may, after taking such evidence as may be necessary, be directed to fix the value in 
the first instance. In arriving at a value, the liability of Defendants 1 to 7 to furnish capital and 
incur the necessary expenses for carrying on the new business with its attendant risks and also 
possibilities of profits, are factors to be taken into account.” 


In those words, the High Court set aside the judgment and decree of the trial Court, 
and allowed the appeal in’ terms which the Commissioner appointed to take accounts 
ofthe dissolved partnership, may not find it easy to implement. 


- In support of this appeal, the learned counsel for the appellant, Bm ntend 
that the High Court has misdirected itself in construing the provisions-of thé“indian 
° 
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Trust Act, in holding that a constructive trust had been made out in favour of the 
plaintiffs ; that there is no absolute rule that the renewal of a lease which was the 
subject-matter of a partnership, must always enure to the benefit of the old partners ; 
and that the essential ingredients of section 88 of the Trust Act, had not been made: 
out in this case. He also contended that the lease by itself, did not create a right to 
manufacture salt and to sell it, and that a licence is a necessary pre-requisite to carry 
on the business of manufacture and sale of salt in accordance with the rules of the 
Department, and that it is open to the Department not to recognize any partners in 
the business. In this case, it was further contended, the licence to sell salt had been 
granted only in 1945. Under the English law, there may be a presumption that the 
renewal of a lease which formed the subject-matter of a partnership, will enure for the 
benefit of the partners, but he contended that in the circumstances of this case, such 
‘a presumption could not arise, and even if it did, it was rebutted by the following 
facts: The term of the original partnership was a fixed one, terminating with the 
term*of the lease and of the licence to manufacture salt, which came to an end with 
the year 1942, the partnership-deed did not contemplate that this business would be 
œ “extended beyond the fixed term in the event of a fresh lease being obtained from the 
' Government. It was highly significant that the term of the partnership to carry 
on thé@salt business was deliberately fixed as coterminous with the terms of the 
lease and the licence. The plaintiff never took any steps to obtain a renewal of the 
lease, nor was tkere any evidence that they asked the defendants to take a renewal for 
the benefit of all the partners. On the other hand, when the defendants applied on 
their own behalf for a fresh lease for 25 years, the plaintiffs put in’a petition of protest, 
and prayed to the Government for being included in the category of lessees in the 
lease to be granted for 25 years, as co-lessees, but without any success. There is 
no allegatign in the plaint of any attempt at concealment on the part of the appellants 
to the effect that they were taking the lease for their own benefit. Nor was there any 
evidence that the deféndants had taken any advantage of their position as partners, 
or had utilized any funds of the partnership for obtaining the fresh lease, Lastly, it was 
contended that differences having cropped up between the parties during the years 
1939 to 1942, it could not be said that the plaintiffs placed such a confidence in the 
defendants as to place them in the position of constructive trustees within the meaning 
of-section 88 of the Trust Act. i 


On the other hand, it was contended on behalf of the respondents that the fresh 
lease for 25 years; was ‘granted to the appellants as a result of the changed policy 
of the Government, by which they substituted the renewal te approved parties in place 
of the old practice of settling the terms of the lease by open competition and. by holde 
ing auction-sales. The contesting defendants obtained the lease in their names 
because they were entered in the Government records as the original lessees, and as the 
original lease was admittedly for the benefit of all the partners, the new lease also 
must be treated as being founded on the old lease.’ It was also conténded that section 
88 of the Trust Act, was not exhaustive, and that even if the present ‘case did not 
come strictly within the terms of that section, the rulé of English law relating to 
constructive trusts, applied to the'‘case, and that therefore, the High Court was quite 
justified in coming to the conclusion that the lessees were in the position of trustees 
when they obtained the renewed lease. The plaintiffs failed in their attempt to be 
included in the category of joint-lessees along with those defendants because of the 
changed policy and the rules of the Department. Hence, the plaintiffs were in a 
position of disadvantage as compared to the defendants in whose name, the original 
lease and the licence stood. In view of those facts, it was further, contended, the 
plaintiffs could not either get the lease independently for themselves, or succeed in 
getting their names included in the category ofjoint-lessees. Lastly, it was contendéd 
that in the circumstances of the present case, the presumption of law that the defen- 
dants were constructive trustées, had not been rebutted. : Syon 


Before deajing with the arguments advanced on behalf of the parties, it is convé- 

nient to setsffit, in brief outline, the system of working salt factories-under the Act 

(Madr, of 1889), which was enacted to “consolidate and amend the law relating 
- e 
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‘to the salt revenue in the Presidency.” Under the Act, a “ salt factory” includes 
‘any place used or intended to be used for the manufacture of salt or for the storage . 
‘or keeping of the same, as defined from time to time by the Collector of salt-revenue. ` 
“Licensee”, under the Act, means a person to whom a licence to manufacture salt or 
saltpetre, is issued, and includes any person registered as the transferee of such licence 
under the provisions of the Act. Under section 8; only licensees or public servants 
‘ander the Central Government, are authorized to manufacture salt. Section g of the 
Act, authorizes the Collector of salt-revenue to grant licences for the manufacture of 
salt in respect of specified salt works, containing such particulars and conditions as the 
Central Government may prescribe from time to time. Such-a licence may be for 
‘the manufacture of salt for sale to the Central Government or for general sale ; and 
may be transferred or relinquished in accordance with the prescribed rules. Sectjpri 
12 lays down that a licensee shall be-taken to be the owner of the licence and of the ` ° 
salt works specified therein. It is open to the Central Board of Revenue to establish 

à new salt factory, and, subject to the payment of compensation, to close-anf salt 
factory or a portion thereof, and thus, cancel or amend the licence. -A provision hag, 
‘also been made by section 17 for the grant ofa temporary licence forthe manufacture ™ 
of salt in certain contingencies. Section 25 authorizes the Collector of salt-revenue 
to, impose upon a licensee a fine according to the prescribed scale, or to gifpend a 
licence or even to cancel a licence for want of due diligence or default by a licensee. 
Section 43 contains a prohibition against the removal of salt‘from a salt factory other- 
wise than on account of the Central Government or for transport to a place of storage 
authorized by the Collector of Salt-revenue, except under a permit and upon pay- 
ment of duty at the fixed rate. The Central Government is authorized togmake rules 
generally for carrying out the provisions of the Act, and specially for regulating cer- 
tain matters set out in section 85. Such rules, on publication in the offieial gazette, 
have the force of law, and have to be read as part of the Act. „Itis common ground 
that elaborate rules have been laid down by the Government, for regulating the 
manufacture and sale of salt, so as to safeguard public revenue and to prevent the 
manufacture of contraband salt. It is, thus, clear that the business of manufacture 
of salt, which the parties to the agreement of partnership carried on, was not an 8&rdi- 
nary occupation; which is free from such strict rules and regulations as have been - 
laid down by and under the Act. The licensee owes a special responsibility to the 
Government, and therefore, the transfer, or relinquishment of licences under the Act 
has to be regulated according to the rules laid down by the Government. It is 
true that there is no absolute prohibition against such transfer or relinquishment, 
but the Government through its public officers, has the determining voice in such 
matters. 


. 


It is in the background of the law laid down by or under the Act, that we have 
to discuss the rights and liabilities of the parties in respect of the renewed lease. The 
first lease, a draft copy of which is on the record as Exhibit P-16 at pp. 101 to 105, is 
an indenture between the Secretary of State for India in Council as the lessor, and 
the first defendant and the father of defendants 2 to 7, as the lessees, The considera- 
tion for the lease is the sum of Rs. 25,000, The lease is for a period of 17 years from 
January 1, 1926, subject to either party having the right to determine the lease by a 
notice in writing at the close of the salt manufacturing season. It provides that on the 
expiry of the lease or its sooner determination as aforesaid by notice on either side, 
the lessees:shall leave the demised premises which had been leased out exclusively for ! 
the manufacture, storage and sale of salt and for the works connected therewith, - 
without any right to erect any dwelling houses, etc. It also provides that the lessees 
shall be granted a modified excise licence in Form E-r (d). It also contains the 
condition that the lessees shall not, except with the written consent of the lessor, 
first had and obtained, assign, underlet, or part with the possession of the leased land 
or any portion thereof. ‘The lessees may take a partner or partners, who may be 
approved by the Collector in the business. The lease also contains detailed provisions 
as to-how the’business of manufacture ‘has to be carried on under che Rgrvision of 


the public authorities like the Collector. © -< - ~ 
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The naed lease, Exhibits D-18, dated April 15,1943,is between His Excellency 

* the’ Governor-General in Council, as the lessor and the contesting defendants as the. 

. lessees, for a period of 25 years commencing from January 1, 1943. There is no 

payment of any premium for the lease. The other terms and conditions of the 

: lease are similar to the previous one. Though temporary licences were granted from 

` time to time, it was only on April 17, 1945, that a “revised permanent licence” was 
granted, and the temnorary licence granted for 1945, was cancelled. 


“ The co-partnership deed ” as it is called, which is dated March 18, 1926, is 
between five individuals, and provides that those five persons should enjoy the profit ' 
or bear the loss thereof, according to the shares indicated above; - 


© “ that as the licence in the salt stand in the names of Chennuru Appala Narasayya Chetty an @ 
Guruswamy Chetty out of us, the said individuals only shall be responsible thereto ; 


iL) * 
If case the said Appala Narasayya Chetty and Guruswamy Chetty or their heirs fail to render 
proper accounts whenever demanded according to the aforesaid terms to the remaining three sharers 
æ @r their heirs during the salt lease period of seventeen years and commit defaults or any kind of 
frattis, Appala Narasayya Chetty Garu and Guruswamy Chetty Garu shall pay by way of penalty 
to the said three sharers at the rate of Rs. 2,500 (two thousand five hundred) per share for the year 
when fud is committed, without having anything to do with the other profits and losses.” 


It is, thus, clearghat the partnership was for the fixed term of 17 years, ending with 
the period of the lease, and the parties did not,in terms, contemplate the continuance 
of the partnership after the expiry of that period. Their rights and liabilities are 
entirely with reference to the said period of 17 years, theré being no provision for 
the contimftance of the business by the partnership after the expiry of the said term. 


If thefe had been a specific stipulation in the partnership deed, or even any 
indication that the partnership business would continue even after the expiration 
of the 17 years, which was the term of the partnership, different considerations may 
have arisen. It could then have justly been said that the managing partner owed a 
duty to the other partners to obtain a renewal of the previous lease. It is, therefore, 
not without significance that in para.12 of the plaint, the plaintiffs specifically alleged 
that it had been unanimously resolved by the partners that a renewal of the lease 
should be obtained for a further period for the benefit of the- partnership, and that as a 
matter of fact, the renewal was obtained in pursuance of that resolution and by using 
the goodwill of the partnership. This specific.case -has failed in both the Courts 
below, but the High Court, in disagreement with the trial Court, has accepted the 
alternative case as made out in para. 17 of the plaint, that the renewal of the lease 
should be treated as an asset of the partnership in settling the accounts and dividing 
the assets of the dissolved partnership. But even in para, 17, there is no specific case 
made out under section 88 of the Indian Trusts Act (II of 1882). It is not alleged, in 
terms, that the contesting defendants filled a fiduciary character, and were, thus,- 
bound to protect the interests of all the partners in obtaining the renewal of the lease, 
or that, in so doing, their interests were adverse to those of the other partners, and 
they had, thus, gained a pecuniary advantage to the detriment of the other partners 
Though the plaintiffs had suggested that the contesting defendants had large funds, 
amounting to about Rs. 90,000 of the partnership, portion of which had been set 
apart from payment of premium and for other expenses incidental to the renewal of 
the lease, it had been found, and there cannot be the least doubt about it, that no’ 
funds of the partnership had been utilised for obtaining the new lease. As already 
paar no premium had to be paid for the fresh lease obtained by the contesting 

efendants. 


Though no foundation was laid in the pleadings, strictly construed, for a case 
-under section 88 of the Indian Trusts Act, we have still to examine the question 
whether the High Court was right in holding that either under that section or under 
the general la, apart from the statutory law, the contesting defendants had placed 
themselyg#in such a position as to render themselves accountable as constructive 
trusteés. Section 88 is in these terms :— 
S—25 
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.- “88, Where a trustee, executor, partner, agent, director of a company, legal adviser, or other 
person bound. in.a fiduciary character to protect the interests of another person, by availing hi ° 
of his character, gains for himself aay pecuniary advantage, or waere any person so bound enters 
into any dealings under circumstances in which his own interésts are, or may be, adverse to those 
of such other person and thereby gains for himelf a pecuniary advantage, he must hold for the 
benefit of such other person the advantage so gained.” Bt it aao Le i 


The section is in two parts. In order to bring the case within the first part, it has to 
be shown that the contesting defendants had a fiduciary character, and were thus,’ 
in duty bound to protect the interests of the other partners in the matter of obtaining 
the lease ; and that they obtained the lease for themselves instead, by availing 
themselves of that character. As already pointed out, it was not within the scope 
of the partnership in accordance with the terms of the deed, to obtain a renewal of the 
lease. At the time of entering into the partnership, the parties were fully cognizant 
of the rules of the Department then in force, according to which a fresh lease could be. 
granted to the highest bidder irrespective of any other considerations as to whgther 
any one of the bidders was a previous lessee. The renewal of the lease without pay- 
ment of any premium, was the result of the changed policy of the Government e 
according to which the personal conduct of the lessees, and not the amount of pfe- 
mium, was the‘ determining factor in the grant of fresh lease. Because the gontes- 
ting defendants had managed the factory well and to the satisfaction of thegRevenue 
Authorities, they were able to obtain the fresh lease, and it cannot be said that they 
had availed themselves of their character as partners in obtaining the renewal of 
the lease. The plaintiffs’ allegation that the goodwill of the firm had been utilized 

for obtaining the renewal, has also not been found by the Courts below to be true, 
because the basic allegation that there was a partnership firm with a goodwill, had 

not been established as a fact. In our opinion, therefore, the plaintiffs have failed 

to bring the case within the first part of section 88. Ea 


We shall now examine the position whether the plaintiffs have made out a 
čase in terms of the second part of the section. In order to do so, it had to be shown 
that the contesting defendants, while obtaining renewal of the lease, ‘had placed 
themselves in such a position as to render their interests adverse to those of the ther 
partners, and had thereby obtained a pecuniary advantage, which they must hold 
for the benefit of the other partners as well: In this connection, Illustrations (d) and 
(e) under the section, are instructive. If the plaintiffs had succeeded in proving, as 
‘they had attempted to do, that any funds or any goodwill of the alleged firm name, 
‘had been utilized for obtaining the renewal of the lease, the case would have directly 
come under Illustration (d). Illustration (e), on the face of it, does not apply, because 
oni the, findings, the defendants were not negotiating for the renewal of the lease on 
behalf of the entire body of partners, nor is there any allegation that they had clandes- 
tinely stipulated for themselves a benefit to the detriment of the partnership business 
or funds, - In this connection, it has to be noted that the suit was instituted months , 
before the renewed lease was actually granted, and years before a permanent licence 
for the manufacture and sale of salt, was issued to the contesting defendants. Ithas { 
also to be noted that the grant of the lease by itself does confer on the grantee the 
right to manufacture and sell salt. The lease has to be followed by a permanent 
licence in order to enable the granteét to carry on the business of manufacturing, 
storing and selling salt. Hence, the lease by itself has no value unless it is followed by 

' a licence to manufacture and sell salt, which was granted only on April 17, 1945, 
about two years and four months after the expiry of the previous lease and licence, 
which, as already indicated, were conterminous with the term of the partnership. 
That is the reason why the High Court granted the decree in favour of the plaintiffs 
in terms which are rather amorphous and which do not easily lend themselves to 
conversion in terms of money. This is a business in which the personal factor of the 
-persons in charge of managing the business, is more important than anything else. 
Another important matter which has a bearing on the case, has also to-be adverted.to. 
‘Between the years 1939 and 1942, that is to say, during the last three years of the term 
of the partnership, the partners were not on cordial terms, and there docXgot appear 

_ to have keen much of confidence between them. They hadalready started quarrelling 
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and attributing unworthy motives. There is, therefore, hardly. ány room for impor- 
ting the idea of such confidence amongst partners as would render the contesting 
defendants occupying -a . fiduciary position, apart from the fact that they were 
partners. . ' 3 , nA Elf, © ie Z ; 


As already indicated, the partnership stood automatically terminated at thè end 
of the year 1942. The actual grant of the lease in question was made in April, 1943, 
and the permanent licence to manufacture and sell salt, was granted only in 1945. 
Hence, strictly speaking, when the suit was instituted in January, 1943, legally, there 
was no lease in existence, nor could the business of manufacture and sale of salt be 
effectively carried on until the grant of the permanent licence. The plaintiffs could 
have a cause of action in respect of the renewed lease if their substantive case of 
ce@ntinuing partnership had been established. But that case having failed, it is a 
little difficult to appreciate how they could claim any interest in the renewed lease 
as 4p asset of the partnership business. The fiduciary character as between the 
partners had ceased on the termination of the original lease and of the partnership 
- @business. On such a termination, there was no interest of the partners, which the 
cOntestip defendants were bound to protect. For the same reasons, the defendants’ 
character as partners had ceased, and they could not, therefore, be said to have avail- 
ed thenteelves of their character as partners in obtaining the fresh lease. For all these 
reasons, it must be held that the plaintiffs have failed to bring the case strictly within 
the terms of section 88 of the Indian Trusts Act. A passing reference was made by 
the learned counsel for the respondents to the terms of section go of the Trusts Act. 
But it will be noticed that whereas section 88, quoted above, makes a specific reference 
to parts and agents, etc., section go in terms, applies to a tenant for life, a co- 
owner, a mortgagee, or any other qualified owner of any property. Section go, 
therefore} in terms, could not apply to the case. Even if it did, it does not carry the 
case any further in*favour of the plaintiff-respondents. 


It was further argued on behalf of the respondents that even though the 
provisions of the Trusts Act, did not,.in terms, apply to the case, the general principles 
of$aw as applied ‘in the English Courts, support the plaintiffs’ case. In this connec- 
tion, reliance was placed upon the cases of Featherstonhaugh v. Fenwick', Clegg v. Fish- 


ee Clemenis v. Hali’, Clegg v. Edmondson*, In re Biss. Buss v. Biss5, Griffith v. 
wen’, ' 


The law in England has been summarized in Halsbury’s Laws of England, second 
edition, Vol. 24 (Lord Hailsham’s Edition)-in, Article 863 at p. 450, as follows : 

“The renewal of a lease of the partnership property by one or more of the partners without the 
privity of the others enures for the benefit of all. The rule is the same when the intention to renew 
is communicated to the others if the latter are prompt to assert their rights ;.and it is immaterial 
whether the term of the partnership is definite or indefinite,or whether the lessors would have refused 
to renew to the partners who are not privy to the renewal. The representatives of a deceased partner 
may have a right to, share in theprofits derived from a renewal of the lease by the surviving partner.’” 


Most of the cases relied upon on behalf of the respondents,’ form the basis of the 
statement of the law in England, quoted above. 


On a close examination of the English precedents aforesaid, it will be found that 
there is no absolute rule of law or equity that a renewal of a lease by one partner, must. 
necessarily enure for the benefit of all the partners, There is a presumption of fact, 
as distinguished from a presumption of law, that there is an equity in favour of the 
renewal of the lease enuring for the benefit of all the partners. But such a presump~ 
tion*being one of fact, is rebuttable, and must, therefore, depend upon the facts and 
circumstances of each case. The Indian Legislature-has substantially adopted the 
English law quoted above, while enacting the rules laid down in the Indiam Trusts. 
Act, particularly, sections 88 and go of the Trusts Act. In the instant case, the 
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facts that the parties deliberately chose to fix the term of the partnership as con- 
terminous with the term of the lease and licence ending with the year 1942 ; that they 
did not , in express terms, or by necessary implication , make any provision for extend- 
ing the period of the partnership or for obtaining renewal of the lease and the neces- 
sary licence ; that there was no averment or proof of any clandestine acts on the part 
of the contesting defendants in the matter of obtaining the renewal of the lease ; that 
the plaintiffs themselves made attempts, though unsuccessful, to get themselves in- 
cluded in the category of grantees at the time of the renewal of the lease; that the 
special nature of the business required personal efficiency and good conduct on the 
part of the actual managing agents ; that no funds of the expiring partnership or any 
goodwill of the partnership was utilized for obtaining the fresh lease ; that the fresh 
lease and licence were granted to the contesting defendants in consideration of their 
personal qualities of good management and good conduct ; that the parties were nôt 
on the best of terms during the last few years of the‘partnership, and finally, that, the 
lease and the permanent licence were actually granted after the partnership stood 
automatically dissolved at the end of 1942, are all facts and circumstances which 


point to only one conclusion, namely, that the renewal of the lease was not intendgd® ~, 


to be for the benefit of all the quondam partners. Those facts and circufnstan€es 
amply rebut any presumption of fact that the lease should enure to the benefit®of all 
the parties. e 
For the reasons given above, it must be held that the judgment and decree passed 
by the High Court, in so far as they reverse those of the trial Court, are erroneous, 
and must be set aside. The appeal is, accordingly, allowed with costs throughout, 
- which are attributable to the single issue which has been decided in this Coffrt. 


Appeal allowed. 
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